





\GORE LAW LECT U RES—1882. 


k 



- , 'i' ) 

, 

v.r ! 





ffaijw 3 t'nit' 3 .'c(iutca—1882. 
THE LAW 



OF 

limitation and prescription 

(IN BRITISH INDIA), 

INCLU DING HASHM ENTS. 

WITH 

A A' APPEN DIX OF ACTS, REFERENCES TO THE 
LATEST CASES, AND AN INDEX. I 


By UPENDRA NATH MITRA, M.A., B.L., 

TAGORE I.AW PROFESSOR ; 

VAKII., HUM CUUKT, AND LAW LKC.TUKKH, CITV COIXCCK, 



CALCUTTA: 

THACKER, SiPIISnK: A3STE) GO., 

yublisfjrra to the Calcutta Slmbmutg. 

Bomrav; THACKER & CO., Ln. Madras: HIGGINBOTHAM & CO. 
Lonmin : \Y. THACKER AND CO. 







§L 

/ 

i v \ 6 % 

CALCUTTA : 

PRINTED HY THACKER, SPINK AND CO* 


6214 



I 


TABLE OF CONTENTS. 


Hectiite E. r«r 

Limitation and Pkkscription ... ... i 

L.iu o( iLimitr ion and Prescription defined — Prescription according to the 
°V® Napoleon — Another definition — Restrictive, exonerative, or ex- 
cmhtivc prescription Extinctive prescription —Negativeprescription— 5 
c huisitive, positive or affirmative prescription— Positive prescription 
distinguished from negative inscription — Prescription according to 
•Uglish lawyers in general — Acquisition by prescription distinguished 7 
fr :; r, \ ««qui*‘<ion by occupation - Tho subject-matter of restrictive pres- 
^•ription. of acquisitive prescription, of extinctive prescription—The 
ins [ rescript,ion and Limitation as used here— Immemorial prescript 
t i'lm — Prescription distinguished from the doctrine of presumption —The It) 
s, *c significations of prescription—fables showing tho several departments 
^ pfcwription — The several modes of operation of this law in British 
I’idia Positive prescription how far recognized — Extinctive prescrip- 15 
Uon how far recognized —Prescription recognised by the ancients and 
f !»o modems in general —The slow progress of the doctrine in England 
Wnd British India —The law of the Romans—Tho Hindu law— 
Vajnyawalcya — Vynsa — Vrihaspafci — Narada — Maait — Cntyayana 20 
^'J’he Mitakslmra — Vrihiu pati — Bombay (fodder Dewany Adawlat— 

Viir William Jones on tho Mitakshara — Oolebrooke on the same sub- 25 
iect Bengal ifog, II of 1805 —Sir T. Strange — Mr. (now Dr.) 
Murkby . * 


I 

ilrcture H. 

ltl,< Ukason and tiia Objkct op tiik Law op Limitation and Purscuip- 

TION, AND TilR CUSS Op LAWS TO WlllOll IT ... 28 

Ke^gona of public policy—The quieting of titles, die, — Interest republic* ut $0 

j Sl * J* n ** Itiittm — The perishable nature of man and all that belongs to 
j him renders limitation necessary —This law —a means of ensuring 
I P n *** iustice as Avell — Occasional injustice how justified — Vigilanti 33 
i uon do nnUntibnsjura suboeniuni — The theory of laches or acquies¬ 
cence—The true foundation of proscription, public utility and conve- 35 
nance —The theory of satisfaction or release — Different laws, in 
different countries, and in different times —The principle on tfhich the 
length of the periods of proscription is determined —According to Vattel 87 
the law of limitation and prescription is a part; of the law of Nature and 
the voluntary law of nations — According to Lord Stair, it is a positive 


VI 


TABLE OF CONTENTS 


law— According to Thibnuf, U is jits singutare—L ord Blackburn |* o[ ' 
lows Lord Stair — The law o! limitation and proscription is public 
as opposed to provisional law —Laws of prescription and limitation!^® 
general private laws, substantive and adjective —The law of limit d ,on 
a lexf„ri— the lex fori preferred to foreign law in matters of procedure 
— The same rule applies whether the foreign law allow* a shorter c|‘ a 
longer period—The conditions on which a foreign law of limitat ion nW 
bo preferred to tlio lexfrri— Limitation is not “ of the nature «>f r ,e 
contract” —Otherwise, when the bar extinguishes the right —Wtf* 1 * 
the lex fori and the lex loci contractus are both applicable — The persot ,al 
laws of the Hindus and Muliamcdnns yield to the lex fori 


?icrtutr 1H. 

Thk IJistokt of tub Law of Limitation and PiuwcRiPtlO* 
in Bujtisit India 

(I) Bengal Mofiwsil—Plan for the administration of jur.ice, 1772 — Regu¬ 
lation IUof 1793— Regulation Hof 1805 — Other laws — (11.) Madnjp 
Mofust.il— Regulation Hof 1802 —(III.) Bombay Mofussil —Rcguly 
tion I of 1800—Regulation V of 1827—The tinea Codes of Bengal 
Madras, and Bombay compared— Non-regulation Provinces —ExecuJ- 
tion of decrees—(IV.) The Supreme Courts —21 James X, o. IB ; 4 Ann<N 
c# jo— Act XIV of 1840— Execution of decrees—The law of th£ 
Supre me Courts compared with that of the Mofussil Courts — Draft Limit * 
ation Bills, 1841-1856 — Act XIV of 1859—Act IX 1871 — Extinctmf 
»uid Positive Prescription partially introduced — Act XV of 1877 


Page. 

40 

40 


45 


47 


49 

60 


55 

HO 


65 

70 


Hrrtute IV. 

ThbPlrasof “ Laciucs,'" Aoquibsorncb, and Limitation 
The doctrine of lachesin equity— The extent to which it, is still applicable—! "5 
Laches distinguished from acquiescence — Laches and acquiescence distin - ; 
guished from limitation and prescription— the effect of laches in British' 

India — Holloway, Turner and West, JJ. t on the doctrine of laches— i 80 
Declaratory suits —Suits for specific performance and for injunction — j 
Suits ft r redemption and mesne profits — Lord Chelmsford on laches and ( 
acquiescence — Lord Eldon on acquiescence—Act XIV of 1859 — Act I , 85 

of 1877 — Condition* necessary to acquiescence — The morality of the 
plea of laches and acquiescence—Tlie morality of the plea of limitation M 
— Tim ple ft of limitation, whether it. must bo sot up by the defendant— ; 
Under the English law — Under the Regulations of Bengal and Madras 
— Under Acts XiV and VIII of 1859 — Exception to the general rule— 96 
Under Acts IX of 1871 and XV ot* 1877 — The effect of n previous final 
decision—The pica of limitation in Courrs of first appeal and of second |1M 
appeal — Prescription need not be pleaded — Limitation may bo pleaded 
even where the right is denied — Limitation against a joint cause of 
action — Limitation as against a defendant — Where the defendant pleads jf 9 * 





TABLE OF CONTENTS. 



<SL 


vu 


Page. 

a set-off — Where the defendant is bound by a summary order — Pros¬ 
cription may bo pleaded against; a defendant as well fta against a plaintiff 
— Promise not to pleud limitation ... ... ... ... lot 


Tlectucc V. 

Triad op the Pl* v of Limitation, and the Burden of Proof... 106 
Plea of limitation tried separately from, and before, the merits — When 
tried together — When the questions of possession and title Are tried 
together — Sec. 14, Beng. Beg. Ill of 1703, prohibited the trial of the 
merits of a suit barred by limitation — Pructico before and after 1859 — 110 
Tho onus as to tho issue of limitation is on tho plaintiff — Buie as to the 
quantum of evidence required — When the onus is shifted — Onus in suits 1 ,! 5 
for I'enoveiy of possession—What the plaintiff is required to prove in 
rjeotment —Where tho land in suit is betl^harati — Whore it i* a I'hal 
or khal-bharatie land — In tho case of wasto <>r jungle lands — Suits by ro- 
veraioners, Ac.—Suits under art. 144, Act XV —The two Privy Council 118 
rulings considered by tho High Courts of Calcutta, Bombay, and Allaim- 
bad — Where evidence of acts of ownership is forthcoming, and where 120 
it is not — Where possession under a title is proved, but not within the 
prescribed period — The opinions of Wilson am! Field, J.J., on the ques- 125 
tion of onus — English authorities on tho question of onus — Wrongful 
possession of land under a cluim of right before diluvion — The Calcutta 
F. .1.1, ruling on the question of onus —Where the laud is incapablo of 128 
actual enjoyment in any of the usual modes — Onus as to tho dato of a 
change in the condition of such land —* Possession within twelve year ? 
need not bo proved in suits under art. 144, Act XV — Proof of deter- 130 
minationof particular estates — Of possesion having been permissive — 

Of disability and fraud—When onus is shifted in pre-emption suits — 

Onus under arts. 133 A 134 of Act XV — Proof of exceptional circum¬ 
stances ... ... ... ... ... ... ... ... 132 

fUctuw T7L 

Possession, Aovuusk Possession, Ac. ... .. 133 

Tho physical and mental elements in the notion of * possession ’— Pos¬ 
session how retained — Possession how lost — Trespass distinguished 135 
from possession Symbolical or constructive possession — Possession 
through representative — The detention of a representative clistin- 137 
guhhed from the possession of a mortgagee or a tenant — The 
possession of zemindars and ryots, mortgagors and mortgagees — 

Land how possessed — Possession of part is possession of the wholo 140 
— Possession of taluks and 0 dices—Dispossession and disconriiui- 
ancfl of possession — Adverse possession us defined by Mr. Angell 
— As defined by Mr. Markby — As defined by Sir J. Colvilo — 145 

Knavish possession—Possession prind /aria udverse — Possession 
of derivative holders protanto adverse — Possession by n third 
party's tenant is wholly adverse to the owner — Tenant’s encroach- 150 





TABLE OF CONTENTS, 



Vlll 


<SL 

Page. 


roents — Change of permissive into adverse possession — Non-pay¬ 
ment of rent by tenant—Repudiation by tenant—Possession by 
tenant’s gran tee — Trespasser’s possession of demised premises — 
Pfosunno Moyi Dasi v. Kalidaa Koy discussed —Possession by 
trustee’s grantee— Repudiation by trustee — Possession of the trust- 
estate by a trespasser —Possession by mortgagor’s or mortgagees 
grantee —Repudiation by mortgagor or mortgagee - Case of co- 
mortgagor redeeming the mortgage — Adverse possession of right 
to redeem and right to foreclose — Adverse possession against both 
mortgagor and mortgagee — Possession of a trespasser on mort¬ 
gaged premises—Possession of a bona frit purchaser in cases of 
concealed fraud — Possession of Hindu widows and their grantees— 
Repudiation of reversioner’s title — Possession of a trespasser on the 
widow’s estate — Possession of members of joint family — Posses¬ 
sion of co-slmrecs — Possession how fur evidence of title — The in¬ 
terest of disseizors transmissible — Successive trespassers under 
art. 144, Act XV —Effect of attachments — Reinstatement after 

temporary dispossession ... 


155 

lf>0 

103 

165 

106 

170 

178 


ILfCtuve VW. 


On the Construction of Statutks ok Limitation ... 

Remedial and penal statutes — Statutes of limitation, remedial or 
penal? —Statutes of limitation, construed with reasonable -triotneas 
-Difference between strict and liberal construction, narrowed in 175 
modern times— Equitable construction, not allowed Statutes of 
limitatim, generally construed according to their plain meaning 
Interpretation, strict and liberal, grammatical and logical — Modern 
rule of interpretation — Exceptions — 1 Other cause* in sec. 14, Act Lb 
XIV of 1859 — Technical words — ‘ May' — 4 And Context — 1 he 
title and preamble — Schedules — Interpretation clauses - Illustra¬ 
tions— How when the language is ambiguous — How when the 180 
language leads to absurdity or palpable injustice—Applied with 
stringency when the words are clear and precise-The reason 
of the law considered only when the words nro ambiguous — 
Construed in favour of the suitor, if ambiguoua — Instances, art. 166, 

Act IX of 1871 -Sec. 247, Act VIII of 1859-Art. 176, Act XV 185 
of 1877-Art. 171-Art. 127 -Sec. 1, cl. 7, Act XIV of 1860- 
-Art. 11 , Act XV of 1877 —Sec. 29, Act VIII of 1809, B.C.- 
8 tat u tor v £wept ions construed liberally in Jaror of the suitor, 18* 

when the word* arc not clear uud precise—The rule us well as 

the exception applied with stringency when the words are 

clear and precise-Sec. 1 , cl. 15, Act XIV of 1859— The plain 

meaning of words departed from in very exceptional cases — 190 

Instances, secs. 20 and 21 of Act XIV of 1850 — Sec. 92, Act X of 
18.9 and sec. 58, Act VIII of I860, B. C.~ Aft. 176 of Act XV of 
l8 77 —Hec. L cl. 16. Act XIV of 1859-Sec. 19, Act XIV of 1859- 


TABLE OF CONTESTS. 


ix 


Page. 

Ordinary rules of interpretation — The true intention to bo ascer¬ 
tained by legitimate mean.- —What are or arc not legitimate means 195 
— A statute is to be taken and interpreted as a whole: to be read 
in its natural ami ordinary souse; to be taken together with law* 
in pan materia —The force of atfirmative words— Construction of 197 
n term which occurs in several parts of the same Act—Con$*ruc 
turn put by contemporary lawyer* —How intention is ascertained 
when language is equivocal —• Imperative and directory enactments— 

What statutes do uot embrace the Sovereign — Exceptions 200 
and separata provisoes—Repealing a repealiig Ace — Time when 
statute comes into force —Statutes are not presumed to bo re¬ 
trospective—They do not priud facie affect past tra reactions or 
ponding proceedings — Tho General Clauses Act, 1858 — The word 2!>2 
* from’ — Construction of a general statute must he general — Cus¬ 
toms do not override the law of limitation — Retrospective oper¬ 
ation of laws—As affecting vested rights, or mere procedure— 204 
Postponement o! the operation of a law — How far a Jaw of limit- 205 
ation may be presumed to bo retrospective — Abolition or intro¬ 
duction of exceptions how fur retrospective — The retrospective 
operation of Act XIV of 18.59; of Act IX of 1871—Mohes La)’ ,•. MO 
Sum put Kowcri discussed — Gcncratia apecialibu* non dtrogani —* 

Sec. 6, Act IX of 1871 — Sec. 6, ActXV of 1877 ... ... ... 214 


Tlcrture 

Ihk Sta rtf no Point op Limitation.—Thk Periods of Limitation—The 
Oi'kkation of Act XV.—Gknkkal Rules and Exceptions as to the 

Application or rim Periods of Limitation ... 217’ 

Accrual of right to sue (art. 120) — In notions on contracts (art. 115 )_ 

Where there are successive breaches—Where there is « continu¬ 
ing breach (sec. 28) — Where no time is specified — Where money 220 
ia payable on demand—In actions for torts (art. 88 and sec. 24) 

— Where there has been a Continuing wrong (sec. 23)_Where 

there bus been an illegal proceeding—la actions ou •/ uaai -contracts_ 

Instances ol defendants’ refusal being the cause of action—Cases 225 
where the plaintiff’s knowledge is an element of the cause of action 
Knowledge and means of knowledge—Date of accrual of right to 
sue, not always identical with terminus a quoTerminus ad uiutm — 2‘>7 
Periods of limitation-The 28 sections of Act XV - Operation of 
the Act as to tune, 3ec. 2— Operation, as to place, sec . j, c, A’ 230 
11 — Operation, ns to persons — Operation, as to subjects — Preamble, 
secs. 1, C, and 10 —Rules and exemptions — First Rule, explanation 
and proviso, secs. 4 and • 22 - Second Rule, complement and proviso 238 
Sec. 2% Act I of 18G8, and art. *5, ached. ii —Third Rule 

wc. 12 I'onrth Rule, sec. 9 —Sec. ,) explained and illustrated_ 235 

Proviso to the 4th rule explained - Prevention, suspension, and 
interruption of the operation oi limitation, explained and illus- 240 




TABLE OF CONTENTS. 


I 



Page. 

Irnfed — Fifth Rule, see. 23, and arts. 19, 23, 42, JU>, and 116 — 
Sixth Kale, sec. 24 ami art. 25— Exceptions to the application 
of the periods of limitation ... ... ••• ••• ••• 


UrctuiT IX. 

Thr Exceptions—Lkoai. Disability ... 244 

ImportMit exceptions. Sees. 5, 7, 13, 14, 1*, 19, & 20— Reasons for 
these exceptions—Legal disability of plaintiff — Minority—The 
Majority Act —The previous state of the law of minority and 250 
majority—Foreign laws — Insanity anil idiocy—Co-existing and 
successive disabilities — Subsequent birth or adoption of claimant 256 
— Disability of defendants r.o ground of exemption—Sec. 7, Act 
XV, applies to suits and applications — Disability at the time 257 
from which the period of limitation is to be reckoned —Incon¬ 
venience of this rule—Arts. 44 <fc 94—Cessation of disability 
or death under disability, a statutable cause of action —Pro- 200 
eeediogs daring the period of disability — Disability confers a 
personal privilege—- Assignees not entitled to the privilege — Hard 263 
cases nmlcr the existing law—To whom is cessation of disability, 
ov death under disability, n cause of action —The law allows 265 
the maximum period of 3 years from the statutable cause of 265 
action, or , the full period from the ordinary starting point of 
limitation — No lixed limit to the indefinite extension of timo 
under sec. 7 — an exception to the exception — Disability ™ one 
of several joint claimants ... ••• ••• ••• •** 

ILecture X. 

Acknowleijomknts ... ... ... 271 

Acknowledgments under sec. 14, Peng. Keg. Ill of L93 Under sec. 4, 

Aer. XIV of 1859—Under sec, 3, cl. 16, and sec. 19 of Act. 

XIV of 1859— Under ,\ct IX of 1871 —The changes introduced 
by Act IX—No promise to pay, deliver, perform or permit 276 
to enjoy is necessary in British India - Acknowledgments under 
Act XV of 1877 —Amendments made by Act XV—L Doctrine 
ext'tided to any property or right —2. Extended to applications 277 

_ 3 . The proviso to the doctrine extended to joint contractors 

and mortgagees — 4. Oral evidence of contents oi written 
acknowledgments entirely excluded — 6. Omission of the pro* 
vision that there must be “an unqualified admission of the liabi¬ 
lity as subsisting"—Requisites of an acknowledgment — First, ns 280 
t.o the formalities. Il»8 acknowledgment of liahil /y must he in 
writing duly signed — Whafc may be proved by oral evidence — 
Whether sealing is signing — Marking is signing—What amounts 282 
to a signature — The signature may appear Li any part of the 
writing —Instances of irregular signatures — Agon.t'e signature oi 
bis own name sufficient—What acknowledgments should he stamped 285 



i 


table of contents. xi 

Page, 

_What acknowledgments, if any, should bo tfyristored — Acknowledge 

incuts which are invalid on other grounds — Secondly, under ecc. 19, 
the acknowledgment must he made loithm the period of limitation — 
Otherwise, under art. 180, ached, ii — Thirdly what is, in terms, 290 
i sufficient? acknowledgment — Instances of sufficient and iusuQl- 
cient acknowledgments — The liability acknowledged must be in 
respect of the particular claim of the plaintiff; hut tjto exact 
amount or nature of tho liability need not be specified— AdmU~ 295 
sion of a definite smaller debt — Admission coupled with a condi¬ 
tional promiso — Qualified admission# — Advertisement to bring in 
claims - Requisites of sufficiency - Rights of any kind may be 297 
acknowledged under Act XV — Fourthly, who must make the 
acknowledgment—Infants and their guardians cannot —Acknow¬ 
ledgment by executor or administrator of debtor binds his estate— 300 
Acknowledgment [by a receiver —Acknowledgment by one of several 
joint debtor.!, Ac.— Where the liability is not apportionable— 
Acknowledgment by one of several joint mortgagors, administra- 302 
tors, coparceners, or tortfeasors — By one of several joint tenants 
— Who are agents authorized to make an acknowledgment- Author¬ 
ity need not appear on the fare of the writing — Authority to 
borrow — Authority to adjust accounts —Pleader’s authority— 305 
Authority of the kurla — Fifthly, to whom must an acknowledg¬ 
ment (under art, 180) be made — The eject of a good acknow¬ 
ledgment — From tho dato of its being signed or given — A series 
of acknowledgments "... ••• ... • ••• •• 807 


Hectare XI. 

I\UlT-PAYMKNTS, AND PAYMBNTS OF INTKKFST. IxTIITGUISBMISNT 

or Right by Limitation ... ... ... 308 

Limitation Bills, 1856 — 1859, on tho effect of payments —Tho English 
law as to payments — Under Act XIV payments did not renow 
the period of limitation, except in three cases —Amendments in- 310 
troduced by Acts IX and XV. Difference between payments of 
interest and part-payments — Receipt of the produce of mortgage 312 
land when a payment — Payments by one of several joiut- 
debtora how far effective — Payment of part of a legacy not pro¬ 
vided for—Payment ot part of n debt, or of interest on « debt 
or legacy —What is a debt? The principle on which the excep- 315 
tion as to payments is based —Interest must be paid as such, 
fMirt-paipn'.Ht* need not—Appropriation of payment to interest by 
creditor not sufficient—A payment saves the whole claim—Pay- 318 
incut need not be in money — Test of a good payment Construc¬ 
tive payments — Smns realized by creditor, by sale of debtor’s pro¬ 
perty, not sum* paid—Payments by and to whom—Person liable 320 
t,, pay debt or legacy — Part—payment must bo evidenced by the 
handwriting of the payor—The case of a payment, where there is 
more than one debt, considered — Appropriation of payments bv 322 




TABLE OF CONTENTS. 


XU 


Page. 

creditor to particular debts sufficient — Other provisions of Act. XV 
to to pay moots. Arts. 146 and 180. . . The Indiun Law Commis¬ 

sioners’ views on the extinction and acquisition of rights by lapse 
of time—Act XIV silent on this subject--The provisions of 325 
Act IX — bee. ‘28, Act XV, extinguishes rights to* property ~ 

Right to legacies, debts or damages not extinguished by roc. *28 — 

Sec. 28 explained —Suit lot an application — Possession not the 327 
jUCtfl-possession of incorporeal rights—'Rent’ ns an estate of in¬ 
heritance ia * property * — Possession of moveables which are espe- 
cifically recoverable is “possession of property” — Is a trademark 
1 property ? ’ — Summary suits under sec. 0, Act 1 of 1877, not 830 
“ suits for possession What are suits for possession of property 

and what not —(Right extinguished when suit barred under 332 
arts. 46 and 47) — Is the recovery of an interest in property 
possession within the meaning of sec. 28’—Right of private 
owners when extinguished— Right of Government when extin¬ 
guished — Sec. 28 how far retrospective — The* right extinguished 335 
is the right of n particular person or persons—Effect of the 
extinction of right—SVUere there has been continuous adverse 
possession—In the caw of successive and independent trespassers 
— Continuous possession transfers the right and confers a good 3*10 
title—Person in whoso favor limitation is running has a trans¬ 
missible interest-Sec. 28 gives a good title against the party 
whose suit is barred — Title gained commensurate with interest 842 
extinguished — Title gained is sometimes gained on behalf of the land¬ 
lord of the possessor — The doctrine of estoppel may affect the 
transfer of the right — Accessory rights extinguished with the 
principal ••• •••“ ••• “* *'* 


^Lecture XU. 

Eabkmhnts . . ... * . ... 

Different significations of the term ‘ easement' — 1st sense 2nd sense 
— ilrd sense —4th sense —5th sense — Easements should be distin¬ 
guished from rights of property, natural rights, rights in gros^, 
customs, licenses, and other incorporeal rights — Distinguished from 
rights of property —The nature of julkur rights — Party-walls 
— Easements distinguished from natural rights—Nuisances and 
disturbances of easement*— Easements distinguished from licenses — 
Easements distinguished from customs — Easements distinguished from 
rights in gross — Public ways —Easements distinguished from other 
incorporeal rights — Monopolies, patent-rights, copy-rights, ferries, Ac. 
(Highways, thoroughfares, ami towing-paths)—Certain incorporeal 
rights how acquired — Trees encroaching on a neighbour’s land — 
All restrictions are not servitudes or easements — No easement con¬ 
sists in faciendo — Nulli res sua sernit. ( Hauls and markets — Liability 
to repair walls and embank men ts) — Servient owner cannot require 
easements to be continued — No reciprocal easements — Artificial 


344 

350 

355 

860 

365 

370 


TABLE OF CONTENTS. 


Xlll 


Page. 

watercourses — Cross-easements — How far the causes of oasementa 
must be permanent — Indivisibility of easements — Easements affirma- 375 
t»vo or negative — There is no purely affirmative or negative ease- 
meat — Easements continuous or discontinuous — Apparent or non- 
apparent — Urban or rustic —Inconsistent and subordinate easements 

_Every system of law recognizes servitudes — Mabomcduii *aw — 380 

Hindoo law—Servitudes recognized by the civil law — Easements 
recognized by the English law — Protits a preudre rocognized by 
English law — May easements not now known to the law bo 385 
created ? Right to prospect, privacy, Ac. — Indian statutory law 
before 1882 almost wholly silent, on the subject of easements — Points of 890 
difference between the English, and the Iudian law — The Indian Ease¬ 
ments Act, 1882 — Easements have a special origin — Mode.s of origin¬ 
ation: I. Express grant —II. Implied grant or reservation — Ease¬ 
ment* of necessity — Qumri-easemenfa. Disposition of owner of two 3»5 
tenements— Qtw^i-easements when impliedly granted or reserved 
Instances of easements of necessity — Instances of guas i-casomeniH 
_Where express words aro necessary — Effect ol the words “appur¬ 
tenances” ami “easements enjoyed therewith” —HI. Local custom— 400 
IV. Estoppel — V & VI. Prescription, and presumption of lawful origin 

_Prescripiion at Common Law — The fiction of a lost modern grant 

_Statutory prescription io England — Difference between a twenty 

and a forty years’ user —The English prototype of the JndiAD 405 
Law of Prescription — Four ways of claiming casements by long 
enjoyment n England— The second recognized in British India — 
{Statutory prescription in British India—Tbo law is remedial, and 
neither prohibitory nor exhaustive — Presumption of a lawful 410 
origin - Duration of enjoyment required — Quality of enjoyment 
required — Enjoyment need not continue till within two years of suit 412 

— Otherwise under tho statutory rule — 25 or 30 years enjoyment, 
whether ending within two years of suit or not, will raise the presump¬ 
tion — The present statutory rule of prescription — A fluctuating body 415 
of persons cannot claim under the rule — Enjoyment must be peaceable 415 
_Enjoyment must be open, except in the case of light, aiv, and support 

— Enjoyment as an casement necessary— Unity of title and uuity 

of possession — Enjoyment must bo ns of right — Enjoyment by 420 
whom?—What constitutes enjoyment — Proof of continuous enjoy- 
numt for the prescribed period — What is or is not an interrupt 125 
tiou—Effect of repeated adverse obstructions and voluntary dis¬ 
continuances — Effect of interruptions in enjoyment as an easement. 
and as right — Computation of tho prescriptive period — Condi¬ 
tional exclusion in favor of reversioner of servient heritage — 
Effect: of tho exclusion — The rule of prescription how fur binding 430 
on Government — Prescription in British India does not imply a 
giant. — The rule applies to negative as well as to affirmative 
easements — Interruption of enjoyment of easement need not be con¬ 
veniently practicable — But enjoyment must be capable of interruption 

_What easements cannot be acquired by prescription: 1. Right, ties- 435 

tructivc of servient heritage or of subject—2. Right to free passage of 


XIV 


TABLE Oh' CONTENTS. 


J.fc-ht or air to open apace-:i. BJghtto surface-watw not flowing h, a 
stream, and not permanently collected-4. Bigot to underground 
water not P a«in @ m defined channel _ Bights acquired U prescription 
permanent— Prescription legalize, provioa, u * t _ 

fndTlLT r • ' ,,JOym<>nt °‘ right,-How far mode 

and ,,lace of enjoyment may bo altered - Extentprescriptive right 

Of ucce^orv'orloc nT’ ° r Vrfl,er ~ ^P 1 ™ 1 «*i«Wtion 

««r>"<J.ry casements - (bight prevented ,.!ii og at . an 

rehLJ 2 m,Tn)7, EX,Wel ' 0 " p, ' < ' scri P’ lv0 riRlU: 1 . When 

of bn len Lv T’ U8 " ,0S3 - *• Whtn i* Increase 

/ harden b, permanent change in dominant heritage | when 

thm m permanent alteration of eenient heritage h y ZJo'r 2Z 

O. When cither heritage is completely deetroyed.fi when there 

; s ««*• 7. When the right ha. not J n ZZt ior 

TZ y LT *r * under 27 v u 

8 “ % ' 0U8 rul(H ’ under ">« English and the old Indian law 


v 

437 


410 


443 


445 

147 


3ppnrtriXe 


Ac* XIV of 1353 
Act IX of 1871 

Act XV of 1*77, with a Commentary 

Z ?’[!,* °? ‘ff (titn « al Cnuncil), Limitation elasucs 
Act X 111 of 1886, Unntnion clauses 
Act XI1 of 1873, Limitation clauses 
Act VIII of 1883 

Act V of 1881, Section 166 
Act V of 1S82 (Easements Act) 

INDEX 


46 i 
462 
696 
C61 
665 
m 
m 

£69 

663 

699 





ADDENDA ET COniUGENDA. 


Pago 


12 . 


17 . 


34. 


42 


43. 


47. 


05. 


94. 


n. 


101 . 


103. 


112. 


Add the following* fco foofc-noto (3): 

tarergae v. Hooper, I. L. R., 8 Mad., 11D, 151 
f 7 J>r seo ‘ Acfc XV of 1^7, read sec. 28 of Act XV of 1877 
JJT 860. 28 of Act IX of 1871, read sec. 29 of Act IX of 1871*. 
After adverse holder, in line 13, add the following: 

See I. L. It., 9 Borah., p, 229 (note). 

Add the following to foot-note (1); 

The law of prescription rests on a presumption, that a right 
hel-i lor a certain time without contest as against a person 
capable of contesting it, could not lmvo been successfully 
contested. (Per West. J., I. L. It., 9 Bomb., p. 225 ) 

'•£: f ’ Rei'oru, p. 10, line 3 from bottom, mid: 
See also I. L. R., 9 Bomb., p. 229. 
line 14 : 

For Lordship, read Lordships. 

Marginal note: 

Po> personal law, read personal laws. 

Fourth b’ne from bottom : 

for oesfcni qui trust, read cestui quo trust. 

Last lino, Add the following; 

It is the same under the later Acts. Seel L R li rwi 

264 287. * ’ “ v»i.. 

Add to foot-note (5) ; 

See also I. L. It., 9 Oal. f 65. 

Add to foot-note (G) : 

See I. L. It., 8 Bomb., 535. 

Add to foot-note (4); 

See also I. L. It., 7 Bomb., 96. 

Add to the 1st para: 

ItmsufBoie.it if such debt is legally rccororable at the 
date of the institution of tlio plaintiff’s suit, though barred 
at the date of claiming the set-off. (Sec T. L. It., 7 All, 2811 
Add to foot-note (10) : * 

Seo also I. L. It., 2 All., 4!>5, !>. 

Add to foot-note (7): 

Compare 1. 1 . It., o Bomb.. 137. 
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Page 113. Twentieth liue: 

For anterior to the period, read except one with in the 
period. 

„ J17. Second line from bottom. Add: 

See T. L. R., 10 Cal., 374. 

,, 130. Foot-note (2), llth line from bottom : 

For the defendant, read a person. 

Pth line from bottom : 

For defendant, read purchaser, 

8th line from bottom : 

For defendant, read tho purchaser. 

„ 114. Third line from bottom of text: 

For right, read rights. 

„ HP. Para. 3. Add tho following : 

A sub-tenant may plead limitation, although his immediate 
landlord is a tenant of the plaintiff. Seo 12 C. L. B., p. 4ob. 

„ 151. sifter liue 2, add the following : 

In a recent case it has been laid down, that an encroach¬ 
ment made by a tenant upon land adjoining to. or even in 
tho neighbourhood of, his holding, is presumed, in rhe absence 
of strong evidence to the contrary, to be made for the 
benefit of tho landlord; that thin rule applies to all laud 
«o encroached upon, whether belonging to the landlord or 
to a third person ; that if the tenant has acquired a title 
against the third person by adverse possession, he has ac¬ 
quired it for his landlord, urnl not for himself ; that where 
the tenant encroaches on tho land of his landlord without 
his express or implied acquiescence, ho boa no right to 
rotain the land so encroached upon till the nut of his 
tenancy. Nuddyar Chand r. Mctijan, I. L. It., 10 Cal., 820. 
But, as to the last point, seo Woorlfall’s Law of Landlord 
and Tenant, 12th Ed., pp. 607, 668, 714. 

167. Foot-note. Add: 

See also I. L. R. t 10 Cal., o77. 

„ 164. Last two lines of the text: 

For adverse possession as against such purchaser com¬ 
mences, read the adverse possession of such purchaser is 
deemed to commence. 

10i). Add the following to foot-note (5) : 

Generally speaking, neither .a special mode of devolution, 
nor an incapacity for alienation, will provent limitation from 
operating against an estate. Adverse possession against a 
father (though governed by the Mitakshara) bars not only 
his right, but the right of his issue. Soo I. L. It.. 6 Bomb., 
224, 220. 

Add to foot-note (6): 

Bee 13 0. L. It., 372, t. B.; (8. C.) I. L. E„ 2 Gal., 331. 
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Pago 163. Add to foot-note (3) : 

See also Yusuf All e. Chubbeo, 6 N. W P., 122. As to the 
onvx of proof in such cases, see 1 C. L. R., 156. 

,, 169. Lino 5. Add the following : 

But see p. 339 (note), infra. 

171. Foot-note (6). Add: . 

Seo ano I. L. It., I Bomb., 329, F. B, 

„ 176. Third link from bottom. Add: 

This principle of construction applies only whore the 
specifio words preceding the generic words are all of the same 
nature, and it is further subject to the proviso that th re 
is nothing to indicate that a wider sense was intended. 
Goevami r. B. Robb, I. L. R., 3 Bomb., .->99, 401. 

„ 181. Add to foot-note (8) the following: 

« Still it must not be supposed that every decision which 
causes a hardship, is necessarily good law.” (Per Peacock, 
C. J., 9 W. P*., p. 59.) 

„ 19a. Add to foot-note (9), the following : 

Seo also 9 W. It., p. 58. 

„ 199. Foot-note (3). Add : 

See p. 634, infra. 

210. Foot-note (10). Add: 

See I. L. It., 10 Cal., 748 ; and I L. R., 11 Cal., 55. 

,, 214. Foot-note (1). Add: 

Seo also I. L. R., 1 All., 254 ; I. L. R., 3 Mad., 92. 

„ 216. Foot-note (9), para. 2. Add : 

Seo also I. L. R., 8 Bomb., 529. 

Last para. Add: 

See seo. 185, Act VIII of 1835. which e.rpre**bj enacts that 
Fees. 7, 8 and 9 of Act XV of 1877 shall not apply to suits 
under that Act. 

„ 219. Foot-note (7). Add: 

Cf. I. L. It., 6 All., 457. 

„ 223. Foot-note (9), lino 5 : 

For (;) after duty, read (,) 

„ 227. Foot-noto (4). Add: 

Seo also art. 164. 

„ 229. Foot-noto (8). Add: 

See tho more recent cases reported in I. I*. It., 9 Cal., 644 ; 
I.L. R., 10 Cal., 748 ; and I. L. It., U Cal., 55. 

„ 231 & 645. Para. 4. Add tho following : 

Art. 178 was not intended to apply to an application for 
probate, an application under the Religious Endowments 
Act. an application for the appointment of now trustees, Ac. 
The article does not apply to applications for certificates to 
collect debts. 1. L. It., 8 Mad., 207, 208. 
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Page 235. 


»> 237. 

„ 249. 

„ 252. 
ff 278. 
„ 205. 
„ 308. 
„ 320. 

tt oob. 

„ 353. 
„ 389. 
„ 108. 

„ 507 . 
„ 509. 


Lines 16 & 17 : 

For does not exempt him from, read would be no bar to. 
Foot-nolo (1). Add: 

Inability to sue by reason of the Coort being closed on 
the last <hiy of the period of limitation, (sec. 5), is not 
treated ns an Inability yrithin the meaning of boo. 9. .Vs 
to inab'd f tj apart from dimlUit y, sec see, 9, proviso, and 
I. L. It., 8 Bomb., pp. 669, 570. 

Foot-note (0). Add: 

Karan ji v. Mugniram has also bean dissented from by 
Bird wood, J. 1.L. It., 8 Bomb., 561. 

Foot-note (6). Add': 

But compare the romarhs'of Turner, C. J.,on the effect of 
the repeal of seo. 269, Act VIII of 1859. I. L. It., 8 Maid., 131. 
Para. 2. Add: 

A European British subject temporarily residing, but not 
domiciled, in British India, attains Uis majority at the ago 
of 21. L Ii. R., 7 All., 490, F. B. 

Foot-note (4). Add: 

See 9 C. L. It., 13. 

Foot-note (6). Add : 

See also I. L. K., 9 Cal., 730. 

Foot-note (1). Add: 

See p. 535, infra . 

Line 15 from bottom : 

For If, read Is, 

Lino 3 from bottom : 

For and, road land. 

Para. 2. Add: 

On the expiration of the prescribed period, tho ownership 
of the adverse holder becomes complete oxcept as against 
some wholly independent title. (IVr West, J., I. L. tt., 
9 Bomb., p. 228.) 

Foot-note (2). Lino o : 

J nr freehold, read freehold. 

Foot-note (6). Add : * 

See p. 431 (note 10), : nfra . 

Foot-note (6). Line 4: 

For prove (constructive) an uninterrupted enjoyment, 
read prove an uninterrupted (constructive) enjoyment. 
Line 7 from bottom. Add : 

Seo I. L. tt., 11 Cob, 35, 

Lino 21. Add the following; 

Sec also 10 0. L. It., 281,286, P. 0. CL I. L. tt., 6 Bomb., 
193 ; I. L. tt,, 7 Calo„ 394, 399. Soo pp. 619, 622, infra. 
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Pape 510, Note to “foreign country.” Add: 

The Berars are not British territory. The Laccadive, the 
Andaman and Nicobar Island#, Aden, Sc c., are parts of 
British India. See I. L- R., 9 Bomb., 244, 249. 

„ 522. 1st para.: 

Ah wj limitation in the case of a sale, of a trusteeship 
•with the annexed estate, by one of two trustees, see I. L. R. 

7 Mad., 537. 

,, 528. Last but one para.: 

For to decide suit, read to decide a suit. 

„ 529. First para. Add: 

Limitation is not a defect of jurisdiction, I. L. R., 11 Cal., 

264. 

„ 630. Notes under sec. 15. Add: 

An order prohibiting the surviving partner of n firm 
from collecting any sums due to the firm, is au order or 
injunction witliiu the meaning of this section. I. L. U., 

8 Mad., 229, 234. 

„ 639. Para. 2. Add: 

One of several heirs of the original creditor cannot sue 
for his share 5f tho debt. I, L. R., 7 All., 313. 

Para. 6: 

For the other, read the others. 

Tara 7. Add : 

Correcting a misdescription of a firm by adding the names 
of the partners is not adding new defendants. I. L. It., 

7 All.. 284. 

„ 642. Tara. 2. Ulus. (b). Add : 

(Tho English rule in respect of .special damage, in cases 
of slander, should not bo adopted in British India. Soo 
I. L. It., 8 Mad., 175.) 

Lines 18 & 19. After cause of notion, add : 

But. according to Turner, C. J., and Ayyar J., the rule of 
English law which prohibits, except in certain cases, an 
action for damages for slander, unless special damage iB 
alleged, should not bo adopted in British India. I. L. R., 

8 Mad., 176. 

„ 652. Add:' 

According to Tumor, C. J., and Hutchins, J., the repeal of 
sec. 269 of Act VIII of 1859 ou 1st Oct. 1877 did not affect 
an order under that section passed on tho 10th Aug. 1877. 
A suit to establish right must, uuder tho ropeated section, 
he barred if not brought within one year of tho order, 
I. L, R„ 8 Mad., 134r 
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Pago 534. Add the following to tho notes under art. 12 : 

An execution *salc is confirmed when an objection to tho 
sale is disallowed by the Jir$t Court under see. 312 Civ. Pro. 
Code. X. L. R., 11 Cal., 287. 

H 656. Para. 1. Add tho following : 

For a case of a at rawer purchasing iu execution of a 
barred decree, see I. L. It., 11 Cal., 287. 

„ iifiO. Add to the notes to art. 25 : 

According to tho Madras High Court, the rule of English 
law as to necessity of special da mage does not apply to 
British India. I. L. It., 8 Mad., 175. 

» 571. Add to the note to art. 53 : 

See I. h. R., 7 AH., 281. 

„ 59 I. Last but one para. Add: 

The correctness of some of these cases has been doubted. 
SeeX L. It., 8 Cal., 402, 419. 

„ GOO. Add the following to the n >tes to art. 120 : 

A suit for apportionment of rent to specific portions of au 
entire tonuro is governed by the six years' rule, I L R 
I I Cfo., 284. « 

„ CIO. Para. 4. Add: 

As to adverse possession of service ra-tan land-* Reel L R 
9 Bomb,, 198, F. B. 

„ Gil. Add to the note to art. 12G : 

Adeem possession against the father bars both the father 
and the sons, I. L. R., 9 Bomb., p. 224. 

„ G13. Para. 3. Add: 

The correctness of the rulings in 22 W. It. and I. L, R. 

6 Cal. has beou doubted See I. L. R., 8 Cal., 102, 419. 
ii 633. Parn. 3. Add tho following : 

f I ho same remarks might apply to a mortgage which 
U executed itself ” as a conveyance on the expiration of tho 
term fixed by the (lend. See I. L. It., 8 Mad., 185. 

„ 638. Add to the notes to art. 161: 

Tinn runs from the date of executing the first process, 
e. </„ attachment. Soe I. L. R., 7 All., .845, 
it 050. Para. 2. Add: 

An application for refund of tho oxoess amount is 
governed by art-. 178, and the right zo apply accrues when 
the amouafc is ascertained, I. L. It., 7 All., 371. 

„ 651. Para. 7. Add. 

A sale in execution of a barred decree remains in force 
until it is set aside. See I. L. It., II Cal., 287, 
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Page 652. Para. 3. Add : 

As to which decree should be cxeonfced, in cases whore 
there has been an appeal from the original decree, see 
I. L. It., 4 All., 376, aa explained in Gobardhau v, Gopal, 
I. L. It., 7 All., 36G. 

„ 656. Para. 2. Add: 

According to the Madras High Court, an application for 
execution which does not comply with the requirements of 
seo. 235 of the 0. P. Codo, if returned for amendment, 
will give a new start, even if the decree-holder does 
nothing further upon it. X. L. R., 6 Mad., 250, Bub the 
Allaba ad High Court do not concur in this view. An 
application .which is dismissed at the request of the decree- 
holder, on the ground that the decree requires correction, 
is an application witKdratoi. Such an application does 
not give the decree-holder a fresh start. I. L. It.* 7 All., 359; 
I. L. R., 6 Bomb., 681. 

"When an application for partial execution is granted , and 
the order granting the application is not set aside in duo 
course, the decree-holder will get a fresh sturt. I. L. R., 
7 All.. 282. 
ft 657. Para. 3. 

An application asking tho Court to execute a decree (of the 
judgment-debtor’s) which has be$n attached by the execu¬ 
tion-creditor, is an application to take some step in aid of 
execution of the creditor’s decree. I. L. R., 7 All. 382. 
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LECTOR 15 I 


LIMITATION AND PRESCRIPTION. 


Law of Limitation and Prescription defined — Proscription according to the 
Code Napoleon — Another definition — Restrictive, exonerative, or exemptivo 
prescription — Extinctive prescription — Negative prcucription — Acquisi¬ 
tive, positive or nfiirmaiive prescription — Positive prescription distinguished 
from negative prescription—Prescription according to English lawyers in 
general —* Acquisition by prescription distinguished from acquisition by 
occupation — The subject-matter of restrictive prescription, of acquisitive 
prescription, of extinctive prescription — The terms Prescription and 
Limitation as used here — Immemorial prescription — Prescription distin¬ 
guished from the doctrine of presumption — The six significations of pres¬ 
cription — Tables shewing the several departments of prescription — Tho 
several modes of operation of this law in British Iudia — Positive prescrip¬ 
tion how far recognized— Extinctive prescription how fur recognized — Pres¬ 
cription recognized by the ancients and the modems ill general — The slow 
progress of the doctrine in England and British India—The law of the 
Romans — The Hindu law — Yajiiyawalcya — Vyasa — Vrihaspati — Nara- 
da — Manu — Catyayana — The Mitakshara — Vrihaspati — Bombay 
Sudder Dowany Adnwlafc— Sir William Jones on tho Mitakshara — Cole- 
brooke on the same subject — Bengal Reg. 11 of 1806 — Sir T. Strange — Mr. 
(now I)r.) Mlirkbv. 

A Law of Limitation limits the time at the end of 
which a suit, or other proceeding, cannot (subject to 
certain conditions) be maintained in a Court of 
Justice. 

A Law of Prescription prescribes the period at 
the expiry of which a substantive right is (under 
certain circumstances) acquired or extinguished. 

The term Prescription, as here used, excludes, and 
is opposed to, Limitation. It differs from Limitation 

A. 


Law of 
Limita¬ 
tion and 
Prescrip 
tion de¬ 
fined. 




lectup.f. in the same way, as one species differs from another 
— Species of the same genus. But in the French, 
Scotch, German, Spanish and other systems of law, 
which are descended from, or arc assimilated to, the 
Roman or Civil. Law, the term is used as the name of 
the genus itself, and as such it includes and com- 
Pr«wrip- prisea Limitation. In this generic sense, Prescrip- 
.iccor.iinp: tion is defined by the Code Napoleon, 1 * * 4 as a means 
Napoleon of acquisition or of exoneration by a certain lapse of 
time, and subject to conditions determined by the 
law. 1 Phis definition considers Prescription from 
one point of view. It directs our attention to the 
person prescribing, that is, the person benefiting by 
prescription, and refers to his acquisition (of a right), 
or his exoneration (from a liability). 

Hut Prescription supposes a contest of claimants/ a 
contest between the person prescribing and the person 
Another prescribed against. With reference to the person pres- 
cribecl against, 1 rescnption is a, means of restricting, 
extinguishing, or (expressly) transferring rights, by 
reason of their being not used or availed of by their 
owner, or being adversely, used or enjoyed by a 
stranger, for the period, and under the conditions, 
defined by law. 1 


1 Code Napoleon, Art. 221U. 

Similarly, Mr. Angel!, referring* to the Civil Code of Louisiana. says : 
4 * Prescription is either an instrument of tho acquisition of property, or 
uu instrument of an ammption only from the servitude of judicial 
process. (.See Angell on tho Limitations of Actions, para. 2.) Tbo juris¬ 
prudence of the State of Louisiana, one of the United Stains, is i'usLium- 
ed on that of Spain. 

* See Montrfou’s Institutes of Jurisprudence, p. 177 

4 ‘Prescription is a mode of settling 1 disputed claims " —Encyclopaedia 
Brlttanica. 

* The term* proscription,’ I may observe, is sometimes employed with a 
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A right which is restricted or limited by pres- des¬ 
cription is not allowed to be actively enforced — 

1 - n ± nUea motive, 

by an action, or other proceeding, m a v/ourt oi exon er in¬ 
justice. The judicial remedy is barred, bat the (sub- cxemptive 
stantive) right itself survives" and continues to be non. 
available in other ways. Thus, the creditor may, even 


«Lilt wider signification. Taking the term with this very extensive 
meaning, the grout. German jurist Thihant divider Prescription into 
I—Definite, and IT -Indefinite; amd subdivide# Definite prescription into 
(l) Legal. (2) Judicial, (3) Testamentary, and (1) Conventional. Prescrip¬ 
tion is dofinite or indefinite according at* the length of time required is 
exactly defined or not. A fixed number of days, mouths, or years from 
a determinable event (e.ij., from the accrual of the oaiu.o of notion), or a’l 
the time from a fi- od duto (a* from 1139 or 1765 A.D.) is a defined or 
definite period of time. Bub “ time whereof the memory of man runneth 
not to the contrary.” “ a vast number of years ” or u a .oug or a consi 
dorado period. of time ” is evidently indefinite. 

Definite prescription ia legal, judicial, testamentary or conventional, 
r» •cording as the period of prescription is sot or prescribed by u law, a 
judicial decision, ft will or an agreement. Ifc is, however, nob usual for 
Knglidh writers to distinguish prescription into legal on the one hand 
nud judicial, testamentary or conventional on tho other. 

The definition of * prescription ’ given above is n definition of. definite 
legal prescription. (See Lindley’s Translation of Thibaat’n System dos. 
Paudekton Eoohts, pp. 171—175, and Appeudix. p. ovii.) 

1 iu so far as (restrictive) Prescription bars tho remedy without oxtin* 
guishing the right, it ia & legislative violation of tho general principle 
“ where there ia a legal right there is also a legal remedy by suit or 
action at law, nbi jus ibi remMiom. Tho judicial remedy or right of 
action ia only n sanctioning or secondary right 

A law of limitation regarding the possession and dispossession of immove¬ 
able property (in tho absent of a Statute fixing a longer period of prt*- 
(ulytwn ) generally extinguishes the (primary) right itself. Iu 80Tar as it 
does this, it is practical/ 1 ; a lav of prescription. See Itambhat r. The Col¬ 
lector, X. L. If.. 1 Born., 593; Sitaram r. Klwndorav, ibid, 236; Shibehundtr 
r.Bhibkissen, 1 Boulnois, 70 ; G»uiga Oovind v. Lhe 1 'lljcfcor, 7 \S II., 
21, P.C.; 11 Moo. I. A., 845. Where the right ia not avtlHgau/ird by a 
particular Limitation Act, if the owner regains the property extra- 
judiciully, ho is remitted to Ilia old title, and the party who hold it 
adversely cannot recover it except under some gpeohU provision m* that 
continued in sec. 9, Act I of IS77. tire itambhat i\ Tho Collector, 
I. L. K., I Bom., pp. 598-9 ; and Lecture III, p. ho, note (8). 
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LEcrnitB alter the expiration of the prescribed period, obtain 
— payment of the money due to him, through the medi¬ 
um of any lien that he may hold on the property of the 
debtor. 6 Again, if a debt barred by lapse of time be 
discharged by payment, the payment cannot be. re¬ 
called.' And a fresh promise made in writing, and 
signed by the debtor or his agent, to pay such a 
debt, is as binding as any other valid contract." 
“When a right is thus restricted or limited by pres¬ 
cription, the person subject to the corresponding duty 
(/. e., the person prescribing) is exonerated or 
exempted from the liability to be sued or proceeded 
against in a Court of J usticc. Restrictive Prescript ion 
or Limitation may, therefore, be also called Exoner¬ 
ative or Exemptive Prescription. 

ExHnciiva When a person’s right is extinguished by prescrip- 
fioT r,p " tion, he cannot assert it either judicially or extra- 
judicially. It ceases to exist so far as he is con¬ 
cerned. But as a inode of losing rights is often a 
mode of acquirng them, the (substantive) right is 


• Stephen’s Commentaries, Bk. V., Chap. IX. Justice Pontile*, in 
Nursiug «. Hnrryhu’r (I. L R., 5 Calc., 807, 809), says:—- If tho creditor 
bad a lien on tho goods of Nib debtor on a general account, ho -would he 
entitled to hold the goods for a debt the recovery of which was barred 
by the Limitation Act. And probably it would he held that an executor 
would be allowed to retain out of a legacy a debt owing l>y the legatee 
to the testator, though its recovery was barred by the Act.'’ 

T Angell, para. 7. Sections 60 and 61 of Act IX of 1872 expressly allow 
the application of payments, ondor certain circumstances, to tho dis¬ 
charge of time-barred debta. Executors, ndminifu rotors, and Hindu 
widows, in their representative capacities, are allowed credit for the 
payment of such debts. (Tillakchand v . .Taitmal, 10 Bom., 206 ; The 
Administrator - General «. Hawkins, I. L. R„ 1 Mad., 267 ; Bhala 
Nnhana v. Parbhu Ifari, I. L. It., 2 Bora., 67 ; Lewis u. Iiumney, L. R., 

4 Eq., 461 ; and Banaing on the Limitation of Aotion 9 , pp, 221-226,) 

* Tho Indian Contract Act, 1872, see. 25, cl. 3. 
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virtually (though not expressly or directly) trans- Lecture 
ferred to fbe person claiming i>y prescription.* Where —- 

prescription extinguishes the (substantive) right 
itself, the remedy (whether judicial or otherwise) is 
necessarily lost or barred. Extinctive prescription, 
like Restrictive prescription, is based on the ground 
that the person entitled to the right has (negatively) 
abandond it, or (passively) neglected to avail himself Um - 
of it, for the law-defined period. These two sorts of 
Prescription may be classed together under the head 
of “Negative prescription,” which takes away the 
remedy or the right of a definite person, but does 
not positively confer on any one a right which he can 
enforce against the world . 10 

Where prescription not only bars the remedy, and 
extinguishes the right, of the party prescribed in^tive 
against, but directly and avowedly transfers his right ^ cnp " 

• Professor Boll of Scotland observes, that no right Is extinguished by 
proscription “ unless there be an oppoaito right in the course of being 
confirmed at the some time.” The right which in ani l to he extinguished 
is not forfeited to the State or rendered ownerless. It vests in the oppo¬ 
site party. (See Mon trio 0*8 Institutes, up. 176-177.) This is probably 
the rensou why tho definition giveu by the Code Napolcou clooe not refer 
to the extinction of rights. Acquisition by prescription implies ami 
iuvolves the extinction of another's right. 

19 The distinction between positive and negative prescription (in res¬ 
pect of their effects) turns upon tho nature of the evidence whioh it is 
requisite to give in order to enable the owner to recover tho thing when 
detained by a stranger. It may be only necessary to show anterior poa- 
Sewlon in order to >-nable him to maintain an tuition ; or to maintain au 
action it may bo necessary for him to show his title. II it be nece .iry 
to show his title, thon, unless a title may ho acquired by prescription, he 
cannot sustain the action. But the right which ho possesses under tho 
Statute of Limitation would not enable him to maintain au action against 
n. third party.—Austin's lectures. Lee. XXVII. Not withstanding sec. 31 
of fl fc 4 Will IV., c. 27, It in ay bo said that, in respect of corporeal 
things, positive prescription in lt« direct form is unknown to the English 
law.— ibid. Lot?. XXVI, notes by tho editor, Mr. Robert-Campbell. 
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Lecture 

I. 


Positive 
prescrip¬ 
tion dis¬ 
tinguished 
from uega 
tiv«> pres¬ 
cription. 


Pro«crip- 
iion ac- 
cordin^; 
English 
lawyers 
in general. 


to 4 the opposing claimant, the latter acquires a title 
against all the world. This translator^* prescription 
has, accordingly, been called Acquisitive prescription. 
It is also termed positive or affirmative prescription, 
as opposed to negative prescription. It is positive 
or affirmative, because it not merely negatives 1 the. 
right of* the late owner, but positively affirms or de* 
dares that the adverse party has acquired that right 
by his active or positive enjoyment thereof, for the 
time, and under the conditions, prescribed by law. 
Negative prescription prevents the person prescribed 
against from asserting his right, and secures his adver¬ 
sary against any further claims on his part. Positive 
prescription secures to the prescribed the enjoyment 
of a right, by preventing others from disputing it 
after the law-defined term. 

Lord Coke, it would appear, confines the term 
Prescription to acquisitive prescription only . 2 And 
most English lawyers use the term in a still more 
limited sense, viz., as denoting that branch of acquisi- 


1 As the notion of extinctive proscription involves that of restrictive 
prescription, no the notion of acquisitive prescription involve* that of 
extincU ve proscription. In the words of Lord .St. Leonards “ there is a 
negative prescription even where a positive prescription also inter- 
vanes.* 4 The two are blended with each other. 

* Lord Coke defines * prescription ’ »« the acquisition of title under the 
authority of law by length of time ami enjoyment. 11 Prescription is a 
title taking his substance of nee and time allowed by law.” Coke upon 
Littleton, vol. i [lM-a], 

Pothier also defines ‘prescription’ as the means by which a man acquires 
the ownership of a thing through the peaceable and uninterrupted posses- 
wion of it for a period of time determined by the law. (See Markby’f K)e- 
numte of Law, paras. 382 & 893.) In Phillimoro’s Private Roman Law, 
p. 125, * pre**oripMon ’ is defined as “ the right which, after undisputed pos¬ 
session of a thing for a time fixed by Lisv makes thu thing so possessed 
our own.” 
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tive prescription which deals with the acquisition of 
easements and other incorporeal heritable rights. 

The acquisition of the right of ownership of a thing 
by prescription should be distinguished from a simi¬ 
lar acquisition by occupancy or occupation. A thing 
which has no owner (m nullius ) may be acquired 
by simple occupation or apprehension. No length 
of time is required to complete the title, nor is a 
contest of claimants or adverse possession possible 
under the circumstances. So, the prior appropria¬ 
tion of a new trade-mark may give an exclusive title 
to it, without the aid-of prescription . 3 But acquisi¬ 
tion by prescription supposes that the thing belongs 
to another (res almejus ), and that it is acquired after 
an adverse enjoyment or possession for a certain 
period of time. 

Limitation or restrictive prescription, as such, does 
not affect the existence or continuance of substantive 
rights whether in rent or in personam.* It has for 
its immediate subject judicial remedies only. 


Lecture 

I. 


Acquisition 
by pres¬ 
cription 
diHtiu- 
guidied 
from acqui¬ 
sition by 
occupation. 


'The sub¬ 
ject-mutter 
ol restric¬ 
tive pres¬ 
cription. 


* Roe India OniotU, Hrd December 1881, p. 1348 ; see also 11 alii r. 
Fleming, 2 Cal. Law Hep.. 94. 

* Right# in >'cw «ro rights available against persons generally, *. ff., 
the ritjlit of ownership, a tight of way or other easement, tho right to 
one's good name, Sea. All lights in rm aro primary,—(i.c.)they exist 
independently of other right#. an<l are nob founded OH injuries, delicts or 
wrongs Ki r ;ht« inpcmuuim are available against determinate persons 
only. Rnoh rights may be primary as well as secondary or sanctioning. 
Primary rights in p^snnam arise out of contracts or tjNtu /-contracts. 
All .sanctioning rights are right# in penonam. They exist only fdt the 
sake of enforcing other rights, nml arise out of broaches of contract# and 
ijuuiti'Con trueis, tort#or infringement# of rights in'> cm, and crime#. Sanc¬ 
tioning right# cannot, of eourso, bo acquired by prescription. A right of 
action, a right nf re-cap taring without resorting to action, a right of 
detention of a thing belonging to tho debtor under certain circumstan¬ 
ces, ko., ore flauctjiopiug right#. See Austin’s Jurisprudence, pp. 45, at 
xeq .; and MarkbyV Elements of Luw, para. 140. 
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Lkctube Rights in personam , arising', as they do, out of con- 

_^~ ui tracts, ^ms7-contracts, or injuries, cannot, from their 
s 're« e i ver ^ nature > squired by prescription. Certain 5 

t»ou. rights in rem , such as rights of ownership of corporeal 

. things, easements, and other incorporeal heritable 
rights constitute the subject of acquisitive or positive 
prescription. 

tiwwe Extinctive prescription may operate upon rights 
p/ f -;‘ cri P- in rem 0 as well as rights in personam. 

Of the three species of prescription proper (that is, 
of definite legal prescription), two, the acquisitive 
and the extinctive, directly affect the substance 
of the right itself, and as such are included under the 
prefer[p- 8 Substantive Law. In the title of these lec- 

Limit- d t' ires the term Prescription denotes these two species, 
nsed”here. °PP° 8e d to the third,—namely, the restrictive,— 

which affects the form of the remedy only, and is a 
part of adjective or formal law. 



(A department of ud- 
jective law.) 


jective law.) 


Besides these kinds of prescription there is what 


4 A person’s natural rights in rem, Buoh his right to reputatiou, his 
right to personnl security, his right to unpolluted air, and hia right to 
the wator of natural streams, ueed not b«» acquired at all, and are uot, 
bo far, the subject of acquisitive prescription. Suoh rights require no 
age to ripen them. 

" R ufe the inborn or natural rights, which Blackstone call* ‘ absolute 
rights, W*., rights to personal security, liberty, and reputation, and the 
capacity bo acquire right* of ownership, cannot obviously be extinguished 
by preeoripfcion. 
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ip called an indefinite prescription. This does not lecture 
depend particularly upon any express law. Inline- — 
morial prescription (which is a species of indefinite rift! -pres- 
prescription) rests on the principle that a person who 
has enjoyed a right, from time whereof the memory 
of man runneth not to the contrary, must be treated 
and regarded as if he had acquired such right, by 
means of some valid transaction which can no longer 
be proved. 1 

Adverse enjoyment for a considerable 9 period of 
time, Ihough it is proved that the enjoyment began 
within living memory, is often the basis of a similar 
presumption of some lawful and valid origin of the 
enjoyment. These presumptions frequently supply p r „ crip _ 
the place of prescription proper, but are distinguish- 
able from it.* * First, they do not directly make length < f 
of enjoyment a title in itself; secondly , they are not K. 1 "' 11 ’' 
founded on any express and absolute rule of law ; and 


’ Iii addition to ordinary prescription “ there is,” Bays Vnfctol, “ another 
called immemorial, because it is founded on immemorial possession, tho 
origin of which is unknown or ho deeply involved in obscurity an to 
allow no possibility of proving whether the possessor hue really derived 
his right from the original proprietor or received the possession from 
another.” ” Immemorial possession is an irrefragable title, and imme¬ 
morial prescription admits of uo exception.” (Law of Nations, Bk. II, 
Ch. XI.) The immemorial prescription of English law wiw originally 
indefinite, but by a judicial usurpation of legislative power, tho time of 
legal memory has been fixed to bo (tho same as tho limitation of real ac¬ 
tions, by tlie Statute of Westminster, namely,) the commencement of the 
roig.i of llicbard l. A.D. 118?>. See Dalton v. Angus, fi App. (kin., 811. 

* Such period is indefinite. Xu the alwence of an express law applicable 
to the particular case, Judges determine tho period by aualogy to the 
Statute of Limitation. 

* English Judges have often been obliged to confound the distinction 
between the acquisition of a right tinder a definite rule of law by 
prescription, and the inferenrtt of right os a fact by ovidenoo of posses¬ 
sion. See Markby’s Elements of Law, secs. 384« and I1JT. 
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lectuuk thirdly while prescription assumes that the party 
— prescribing had originally no right or title, or only an 
imperfect or an invalid one, t; the doctrine of pre¬ 
sumption goes on the footing of validity, and upholds 
validity, by supposing that everything was present 
which that validity required.” 10 

From what has been already stated, it ap[>ears that 
the term Prescription has six 1 significations: 

1 st • ^ uot only comprises definite legal prescrip¬ 

tion of potion, but indefinite, judicial, testamentary and con¬ 
ventional prescription as well. 

2 nd. It denotes definite legal prescription, and 
includes not only acquisitive and extinctive prescrip¬ 
tion, but also restrictive prescription, or limitation. 

3 rcL It excludes limitation and signifies acquisi¬ 
tive and extinctive prescription. 

4 th. It is restricted to acquisitive or positive 
prescription. 

5 th. It is applied to that branch of acquisitive 
prescription which relates to the ownership of corpo¬ 
real things. 


19 Per Lord Westbury in Leet>. Johnstono L. R, 1 Scotch App., 42(1, i;;5. 

Even a# regard* restrictive prescription it may be observed, that the 
waut of an express law is often supplied by (wimt tbo English Iteal 
Property Commissioners in their firat Report, p. l\2 t call) a doubtful doc¬ 
trine of presumption. Seo Hanning on Limitation, p. 2. 

Thus, when the English Statute of Limffca ion was not applicable to 
bonds and other speciality, an artificial presumption of payment from 
non-demand for twenty year < was established by uualogy to the Statute. 
Augell, paro. 92. 

‘ Tlic six authorities for these *ix signification* are: —Thibnut. 

2nd, - Modem Civilians iu general, and the Indian Law Commissioners’ 
Special Report of tho 20th Ttbruary 1842. 3n/.—Sir James Col vile’s 
Limitation Bills of 1856 and 1869. \tk .—Lord Coke. 5/.A.—Tha uauoapio 
of Uiu Romans See also the definitions given by Pothier and Fliillimoro, 
iHpra. G/A.—Black stone and English lawyer* iu general. 
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fttk. It is limited to the acquisition of easements Lkctotw 
and other incorporeal rights. — 

The following table shows the several meanings of 
prescription:— 


PRESCRIPTION, 
(in the let sense). 


' Definite. 


Indefinite. 


r i 

Legal, Judicial. 

n.tf., defined by law. 
Prcscripton 
(in the ‘.'fid aer.«e). 


Testamen¬ 

tary. 


Conven¬ 

tional. 


i ~~ 

Substantive. 

Prescription (in the 
8rd sense.) 


Adjective. 

(Limitation »*r restrictive 

prescription)- 


r 


Acquisitive. 
Prescription 
(in the 4th sense). 


Kxtiuotive. 


i 


Acquisitive of 
ownership of cor¬ 
poreal things. 
Prescription (in the 
5th sense). 


i 


Acquisitive of 
caMcmeifts and 
othor incorpo¬ 
real heritable 
rights. 

Prescription (in 
the t»th sCHse). 


The Tables below show the several departments of 


prescription proper,— i.<\ 
turn 


of definite legal prescrip- 


1. 


Tables 
rthcwingfl'C 
arvcrnl de- 
purtirient* 
of proscrip¬ 
tion. 


Proscription f >■ P^ion (min- 
(using the term \ ‘ ll "™,“ a tUo nRmu » f W». Extinctive . 
oa the name of I n ' U>S) ‘ (proscription. ( Negative 

a t/eriun), f 2. Limitation, ... Restrictive , prescription. 

prescription. I 


II. 


! 1. Positive (or f Acquisitive or I Prescription.using 
affirmative) (Transiatory. - the term an the 

jfl. Extinctive ) name of u species. 
2 . Negative J b . lieatrictivo ) 

or Kxemptive j- Limitation* 


or Exonerative) 




i 


1 

m 








W 


hO 



III 


Acquisitive. 


PRESCRIPTION 
In its proper generic sense. 

Hi 


1. Of the owner¬ 
ship of corporeal 
things. 

(The Roman | 

UftUCBplO) I 

(«) Moveable. (6) Immoveable. 

(Mon;bay Reg V 
of 18*7.sec. I; the 
Statim-* of l , e.'X«t- 
koo of the IsieTuls 
of Jamaica mod 
Rhode ) 


2. Of incorporeal 
heritable rights 
in tv«. | 
(Prescription at I 
Engliaa Coouuou | 

Law.) 

I 


II. Restrictive. 

(The Limitation » 

Acts IX Of >871 | 

XV of tail ) 


III. 


(a) Suits. (6) Appeals. 
(Briuil Keg- HI 
Of 17V3, «eo. 14.) 


(c) Applications. 


Extinctive. 

I 


Of rights 
in i 'em. 


Of substantive 
right* i» pr)3“Ham. 


(«) Eaaernente 
and Ih-otPa. 

(2 & 3 Wi liam 
IV, e. 7!; «e<* 27, 
Act IX of 1871; 
aco. 86, Act XV 
of 1877 ; * 00 . 15, 
Act V 0 M 882 .) 


(b) Other incorporeal 
rights, e. y., the exclu¬ 
sive right of levying 
a toll at a bridge or 
ferry (see 7 C. L. R., 

m ). 


(a) Of rights 
of ownership of 
corporeal things 
(See. 29 of Act * 

XV of 1877.) 


(b) 


(a) Rights to (b) Rights to unli- 
debts. quidated damage*. 


Of ease¬ 


ments ami profits 
(sec. 47, Act V 
of 1882). 


(r) Of other 
incorporeal 
right*. 


Moveable. 


Immoveable. 

(Sec 28 of Act IX 
of 1871; M«. 31 cf 
Sand 4 WUU IV , 
C. 27.) 


.V.A—Easement* and profit* being fragments «>r constituent parts of the full right of ownership, the prescription of such right* may 
be called ** constitutive prescription n as opposed to 44 tianal&live prescription ” which transfers the whole right of ownership. See Kind ley'* 
Tliibuur. pp. 171—I7d. 

Criminal pro&cittums, as well as civil wits, mar be the subject of restrictive prescription. In England a special limitation of three 
years is applicable to prosecutions for treason ami misprision of treason, bee 7 Wui. IV, Ch. 3, sec. 5. 


LIMITATION AND PRESCRIPTION. 


















LIMITATION AND PRESCntPTION. 

British India, the lapse of a definite period of LrcrraB 
time ( under conditions determined by the law) operates — 

. /. The several 

m lour ways :— 

1. It restrains the holder of a right from enforo- Xn.'i.Taw 
ing his right by recourse to law ; in other words, it i'.um!.'" 01 * 
bars his remedy by active proceeding in court. Vide 
Section 4, Act XV of 1877. 

2. It not only bars the remedy by action of an 
owner of property who has been out of possession, 
but extinguishes his right to such property. Vide 
Section 28, Act XV of 1877. 

3. It extinguishes prescriptive and other ease¬ 
ments, except where the easements are “ necessary 
casements.” Vide Section 47, Act V of 1882, which 
at present applies to the Madras Presidency, the 
Central Provinces, and Coorg. 

4. It confers a right to light, air, way, water¬ 
course, use of water, or other easement (from, over, 
or, upon another’s land ) on a person who has en¬ 
joyed it for the prescribed period. 

The first is “ Limitation ” properly so called, and 
is included in negative prescription in its wider sense. 

The second and third full under the head of Extinctive 
prescription, or of Negative prescription in its stricter 
sense. The fourth is a department of acquisitive or 
positive prescript ion. 

Of positive prescription, we had another instance Positil8 
in Bombay Regulation V of 1827, Section 1, which ho " r 
laid down that thirty years adverse possession of«*■«•*• 
immoveable property was to be deemed conclusive 
proof of proprietary right in the possessor, except in 
eases of fraud. Although this Regulation did not, in 




«*•*«*; 
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lecture so many words, translate or transfer the right of the 
— original owner of the property to the person in 
possession of it, it used distinct language to indicate 
that, when the thirty years had expired, the right of 
property should be regarded as vested in such person ; 2 
and Sir James Col vile, in giving the judgment oi 
Her Majesty’s Privy Council in Moharana Fatesanji v. 
Desai Kalianrai , 3 did not hesitate to describe the 
first section of the Regulation as an enactment of 
positive prescription. 4 

In Bengal it was held, even before the Limitation 
Acts of 1871 and 1877 came into operation, that a 
twelve years’ possession of immoveable property by 
a wrong-doer extinguished the title of the rightful 
owner, and conferred a good title upon the wrong¬ 
doer. 5 But as Regulation III of 1793, Section 14. and 
Act XIV of 1859, Section 1, clause 12, in terms limit 
the suit only, and as Ac’ LX of 1871, Section 29, and 
Act X Y of 1877, Section 28, extinguish the title only, 
and as uone o.f them directly and avowedly transfers 
the right of ownership to the adverse holder, these 


* Sifcanun Vaundevu r. Khandirav Un'krinhmi. I. L. Ft.. I Bom., A. 0. 

* L. It,, l T. A., 31. 51 ; S. G\, 21 W. It., 178, 131 ; 10 Bom., 281.288. 

< But whet* tho 1,imitation Bill was discussed in Council in 1859, 
3ir. Poacook (afterwards Sir Barnes Peacock) \va^ < f opinion (hat ’.ho 
Bombay Peculation “did not enact a lav of positive prescription, but 
only, for the mo*d part, a rule of evidence.’' Son tb© Proceedings of 
tho Lajfialatiro Council uf India for lHf/J, p. 54. 

* Kalikuhcnv Roy . Dhananjoy Roy, I. L. R.. 3 Calc., ‘.'24, and tho 
case* therein referred to. .See also Golnm tinmool v Muwamut Miiglilo, 
1 Moo. I. A.,440; and 8 W. R., 380 ; 10 W. U., 61; 12 W. R., R»2; iUmbhnt 
r. The Collcotor, I. L, R., 1 Bom., 5!»2. This, however, was not rh« rul© 
in the Bombay Presidency, where thny had an expro** Law of Pres¬ 
cription, which waa not repealed until 1871. ( Yido Sootion 2. Act IX of 
1871.) 
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sections, strictly speaking, are not laws of positive taorfnui 
prescription.* * J;_ 

It should be also observed that the Indian Law of Extinction 
Limitation and Prescription does not in terms extin- 
guish any right other than the right to (corporeal) rewg “ iM,i - 
property and the right to easements. As to rights in 
personam, it has been held that a right to receive 
payment of a debt does subsist ev en after the remedy 
by action has been barred . 7 Such a right is, there¬ 
fore, not a subject of extinctive prescription in British 
India. There is no express ruling to the effect that 
a right to unliquidated damages arising ’out of a 
breach of a contract or a tort is extinguished by the 
Indian Law of Limitation. But the theory now 
most, prevalent is, that the bar of the action on a 
■personal right and the extinction of the right are 
coincident . 8 


0 That is, positive proscription in Its direct form. See Austin’s Juris¬ 
prudence, by Campbell, Vol. r, p. ft09. note. 

7 Mohesh Lai r. Sumpat Koeri, 1. L. 11 ., 6 Calc., 310 ; S. C., 7 C. L. It., 
121, and the vines therein referred to. 

* Valia Tam buratfci r. Vira Ray an, I. L. R. f 1 Mad., 228,/nrr Holloway, ,T. 

It is said that, •* wherever physical possession in possible, the right to 
the thing is distinguishable from the right of action. But in a clniiu on 
contract or tort, tho law has not to choose to whom, it will givo the right, 
but whether it will give the right, and the right when given is good only 
against tho contractor or tort-feasor. Here the right of action i* the whole 
of tho right, aud when tho action is gone, there is no obligation left.” 
(Westlake’s Private International Law, p. 261, Ed. oP 1880.) But it may 
bo observed that oven the iaohoato right to unliquidated damages may he 
the subject of accord and satisfaction, and though such right is not fully 
ascertained till the damages are assessed by a Court of Justice, it is yet 
a substantive right, quit* distinct from tho action by which it is judicially 
enforced. (See Addison on Torta, p. ih)9, and Stephen's Commentaries, 
Bk. V. f Ch. VII.) Westlake’s remarks, however, apply U» an action by 
an informer for a penalty upou a Statute. The informer lias no right 
Independent of bin action. See Darby and Bobanquot on the Statutes of 
Limitation, pp. 127-8. 
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Lectube Prescription in some form or other was recognized 
— by the Athenians, the Romans, and the Hindus, hut 
tionVecoB- not by the Jews,® the Mahomedans, 10 and the imcient 

Hi zed by r* j. l 

rlieanci- OCOtS. 

the mo- In modern times the doctrine has been adopted to 
grnera" some extern or other by almost all civilized nations, 
although, as observed by Sir Henry Maine, 8 the 
moderns (specially those whose jurisprudence is not 
based on the Roman law) have been loath to carry it 
■hie slow ^ to its legitimate consequences. Thus, in England, 
the doctrine legislation long declined to advance beyond the im- 
perfect device of barring actions for the recovery of 
land or other real property, when the cause of action 
had taken place earlier than a fixed point of time, 
such as the commencement of the reign of Henry I, 
the return of King John from Ireland, and the corona¬ 
tion of Richard L It was not until the 32nd year 
of Henry VIII, as to real actions, and the 21st 


B See Atigoll on the Limitations of Actions, para. 8. By the Jewish taw 
all lands not in the bands of the original owners were, with certain 
exceptions, restored to them in the jubilee year, which recurred every 
fiftieth year. Lev. xxv. Dobte were remitted nb the jubilee 
10 See Maonaughton's Principles and Precedents of Mahomcdan Law, 
p. 76, Ch. XV, Sec. 5. 

In the Bharurayik an opinion is cited from the Mabsut, to the effect, 
that if n person causelessly negleot to advance his claim for a period 
of thirty-three years, it shall not bo cognizable in a Court of Justice; 
bub this opinion is opposed to the legal doctrine. Even as to the 
right of pre-emption, according to Abu Hanifa and one tradition 
of Abu Y uaof. thore is no limitation as to time. This ralo is maintained 
in the Fat wa Alaragiri and in the Hodaya, and it aetixua to be the most 
authentic and generally prevalent doctriue. Bourken Indian Law of 
Limitation. 3rd Ed., pp. 6-7; .Cal. S. D., 1861, p. 292, Mahamud Danish 
v. Ohoora Guzee. 

* Lord Stair, in his Institutions (Bk. II, tit. 12), says; '* Prescription 
had no place in the old customs of Scotland.” 
j Marne's Auciont Law, pp. 281-286. 
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year of James I, as to personal actions, that Leo J ,urk 
the English people obtained statutes which fixed — 
certain (in lieu of daily increasing) periods of 
limitation “ both for the time present and for all 
times to come.” The Statute of James I (1623), 
which applied to actions for ejectment as well as to 
purely personal actions on torts and simple contracts, 
barred the remedy, but did not extinguish the right. 

The subsequent Statute of William IV (1834) ex¬ 
tinguishes the right as to real property after twenty 3 
3 r ears’ adverse possession, but it does not even in that 
limited class of cases expressly transfer the right to 
the adverse holder. In British India, an express law 
of positive prescription was attempted to be intro¬ 
duced by Sir James Colvile in 185!), and bj 7 Sir 
James Fitz James Stephen in 1871, but Act XIV 
of 1859 and Act IX of 1871 were passed only after 
the clauses relating to positive prescription had been 
expunged from the Bills as introduced. The Act 
of 1871, however, contained an extinctive clause 
similar to that in the Statute of William TV. The 
last Limitation Act (XV of 1877) extends the rule 
of extinctive prescription to moveable property, but 
even this does not contain any express law of trans¬ 
lator^ prescription. 4 

The Athenian laws in general prohibited all actions 
where the wrong had been committed six years 

" The 37 and 36 Viot„ c. 57, which came into operation in 1870, reduce* 
the period of limitation to twelve years, and so tar assimilates the law 
of England to that of British India. 

4 The 2 and 3 Will. IV., o. 71, and Actif IX.of 1871 and XV of 1877, 
enact rules of constitutive prescript ion, vit.; rules for the .acquisition of 
nvfcmnntn. 
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LIMITATION AND PRESCRIPTION. 

before the institution thereof.* Instances of all sorts 
of prescription, •whether positive, extinctive, or 
restrictive, are to be found in the Roman law, which, 
as we have observed, is the basis of several modem 
systems of law. The doctrine of limitation (as to 
immoveables in the provinces) was recognized under 
the name of JProescripdo, e and the principle of positive 
prescription (as to immoveables in Italy, and as to 
all moveables) under the name of ttsucapio. In the 
time of Justinian usucapio and prcnscriptb) were ’ 
amalgamated, and it was provided that the property 
in things moveable was acquired by the bond fide use 
of them for the period of three years, and that in 
things immoveable by long bond fide possession, that 
is, ten years for persqns living in the same province, 
and twenty years for persons living in different 
provinces, and this in Italy as well as in the 
provinces. 7 

Usucapion was not (at least after A. U. C. 720) 
applicable to the acquisition of easements, but a long 


Angcll. f. 8. Blackstono says, the period was Jive year*. Sc.o Stephens 
Common times, Bk. V, Oh. IX. 

• The present use of the term Prescription is nn-Roman. That which 
was known to the Romans as usucapion has descended to modern juris¬ 
prudence uuder the name of Prescription. Prateriptio was so called, 
because the objection of limitation was written, before, that is, placed at 
the beginning of the directions which the Magistral at (Judge of questions 
of law') sent to tho Jude# (Judge of questions of facts) lor the purpose 
of limiting the enquiry. See Maine’s Ancient Law, 2S4, and Bandar's 
Justinian, Introduction. 

1 The twelve tables of Rome fixed one year and two years as the 
periods within which actions to recover possesion of moveablos and 
immoveables, respectively, wore required to be instituted. A ffcer the 
expiry of this limited time, the right of the original owner was extin¬ 
guished in favor of the party in bond title potwo ion of the property, 
tfee Justinian’s Institutes, Bk. II, title 6. 
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user of easements gave rights which were protected. Lecture 
T en years’ non-user for those present, and twenty — 
years' non-user for those absent, also extinguished 
an easement. 8 

Certain praetorian actions were barred by one 
year’s limitation ; but all other actions, real or 
personal, could originally be brought at any length, of 
time, until Imperial Constitutions assigned a limit of 
thirty years to most actions, and of forty years to 
some. 1 he effect of the lapse of time in these cases 
was to bar the action, while its effect in eases to which 
usucapion applied was to transfer the property.” 

The following arc some of the texts which relate to The niudu 
prescription and limitation under the Hindu Law :— law ' 

(>1.) ' He who secs his land possessed by a Y, ri | v , >- 

stranger for twenty years, or his personal estate for' ' ' 
ten years, without asserting his own right, loses his 
property in them — except pledges, boundaries, 
sealed deposits, the wealth of idiots and infants, 
things amicably lent for use. and the property of a 
king, a woman, or a priest versed in holy writ.”— 

Yaj nyawalcya/ 0 



“ Stmdar’a Institutes of Justinian, p. 215. Dalton v. Angus, (1 A;tn. 
Cos., 819, Lord Blackburn’s judgment. 


n Snndar, pp. o75-57G. 

" Thor® won also a proscription termed U>*gmhn,i Umporit. If there 
was a possession for thirty years, or in the case of ecclesiastical property, 
for forty years, whatever vitiurn or obstacle there might be to tho acquisi¬ 
tion by use, for instance, theft, violence, absence of junta caw, i, or vuila~ 
fat*, the possessor could, before the time of Justinian, repel actions 
brought to claim the thing, and after his legislation, became tho legal 
owner.” Ibid, pp. 236-7. 

10 See Cob'brooked Digest, Ed. of 1797, Vol. I, p. 1W>. On a Bombay 
<decided in 1807, Mr. Colebrooke remarks:—'* Certainly ton yearn in 




LIMITATION AND PRESCRIPTION. 



20 


lecture ( ft.) “ Occupancy during twenty years, unmolested 

—1- by the owner, is considered as possession of land 
V}<m * during one generation ; twice as much during two ; 

thrice as much during three ; and in this instance 
proof of a fair title is not required/'—Yyasa. 1 
Vrinaspati. (*?.) u A possession by xtranrjers for three genera¬ 
tions gives no doubt an absolute title ; not a possession 
by kinsmen within the degree of Sapindas ; the property 
of a house, arable land, a market or other immove¬ 
ables, which are possessed by a friend or a near kinsman 
in the male or female line, who is not the proprietor, 
shall not be lost to the rightful owner. Nor shall 
the husbands of daughters, nor learned priests, nor 
the king, nor his ministers acquire a title even by a 
very long and quiet possession.”—Yrihaspati. 2 
tforada ( d.) “ The suit does not prosper after the expiration 

of the limited period of a person practising indiffer¬ 
ence and remaining silent.”—Narada quoted in the 
Mitakshara, chap, iii, sec. 3/* 

Maim. ( e .) “ If he be neither an idiot, nor an infant under 

the full age of 15 years, and if the chattel be adversely 
possessed in a place where he may see it, his property 



the shortest limit of action known io the Hindu law, and thia remark 
is assented t.o by Mr. Ellis. See 2 StrangeV Hindu Law, 460.” 


Sir Thomas Strange erroneously treats thin text of Yajnyawaicya 
as an authority for the conclusion that “ the period within which, 
an action must bo brought for tbo recovery of a debt is ben years.” (See 
Beer Chand Poddar r, Rouia Nath Tagore, Taylor and Boil, 131.) 

1 See Colebrooke’s Digest, Vol. IV, p. 143. Raghunandan, commenting 
on this text of Vayasa, says: u This precept relating to nsucapion i.i tbo 
absence of the proprietor, does not contradict the texts relating to advorso 
possession during twenty years in the presence of tho owner.” Cole- 
brooke’fl Digest. Vol. IV, p. 141. 

3 See Colebrooke s Digest, Vol, IV, p. 141. 

3 Seo Mucnaughben’s Principles and Precedents, Vol. I. p. 20o. 
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in it is extinct by law, and the adverse possessor Lectio 
shall keep it.”—Manu . 4 . — 

(/.) Mu cases extending beyond the memory of cmynyaua. 
man. the hereditary succession of three ancestors is 
admitted (as evidence of landed property) even 
without a title.”—Catyayana quoted in the Mitak¬ 
shara, chap, in, sec. 5 . 5 

( 7 .) “Possession for upwards of a hundred years, TheMimk- 
hereditary, uninterrupted, and falling under the ob¬ 
servation of the adverse party, confers a right as it 
forms a presumption of, from its conformity with, a 
title.”—Mitakshara, chap, iii, sec. 5 . 6 


4 See Macnaughten’s Principles anti Precedents, VdL T, p. 204. 

6 Ibitl, pp. 213-4. The extreme Age of man, according to the VodfM, 
being 100 years, tho period of UK) years is “ within the memory of 
man.”— Ibid, 

“ Maonaugbten’s Principles and Precedents. Vol. T, p. 214. The pre¬ 
sumption appoars to bo a rebuttablo one, for although, according to tiro 
Mitakshara, it arises where there is no demonstrable title, it does not 
arise whore there is proof of absence of title.— Ibid. 

Narnda (quoted iu the Mitakshara, chap, iii, sec. 3) declares :—“ Tic 
who eujoys without a title even for many hundred years,—the ruler of 
the earth should inflict on that .‘‘inner the punishment of a thief.” (See 
Mucuaughtcu, Vol. I, p. 202.) This sloka Is attributed to Manu by Cole* 
brooke, see 2 Strange’s Hindu Law, pp. 20-21. 

It would appear that, according to tho Mitakshara. the Jir&t intruder, 
who assort* possession, without mention of title , is punishable,—not his son 
or grandson. (Sec Montriou’s Institutes of Jurisprudence, pp. 183, 184.) 

Yijnauesvam attempts to reconcile this text of Narada, so fur ns it 
relates to the first intruder, with that of Yajnawalcya, by holding that if 
tho produce of the property is not forthcoming, hut has been consumed or 
destroyed, it shall not be recovered after the twenty years, but the property 
itself may be recovered at any time, if it can be proved that the adverse 
holder had no right to tho property,— ie., had not legally acquired it. 
(MacLAught* rs Principles and Precedents, Vol. II, pp. 20o 200.) 

The Vyabahara MayukLa (Chap. II, sec. 2, Mandalik’s translation, p. 21) 
says : this text of Narad* is applicable to cases where the memory of a 
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(/<.) “In immoveable property obtained by an 
equitable partition or by purchase, or inherited from 
tlie father, or received from the king, a title is gained 
by long possession, and lost by silent neglect. Even 
in property simply obtained (with or without a fair 
title), which a man has accepted and quietly possessed 
unmolested by another, he acquires a title, and in like 
manner he forfeits one by (silent) neglect.”—Yrilias- 
pati quoted in Colebrooke’s Digest, Yol. IV, p. 332, 
verse 384/ 

The text of Nnrada ( d) recognizes the principle of 
restrictive prescription, or limitation. The text of 
Yajnawalcya (a) upholds the rule of extinctive pres¬ 
cription as regards moveable and immoveable pro¬ 
perty. The texxs of Vyasa (/;), Vribasputi (c) and 
(A), Manu (*;), Catyayana (/), and Vijnanesvara (g), 
sanction the doctrine of acquisitive prescription 
in respect of corporeal property. The Mitakshara 
does not clearly distinguish prescription from the 
doctrine of presumption. 


The following is a tabular statement of some of tbc 
provisions of the Hindu law' of prescription as to 



want of title is handed down by tradition,—where thera is proof of 
absence of title. 


Vat tel takes o similar view of immemorial prescription, where he says 
kbat it affords & legal presumption as long os tho advert party fails to 
adduce substantial reasons in support of his claim.” (Iiaw of Nations, 
13k. IT. Ch. XI.) 

Jagannath and ftaghtm&ndan, of Bengal, do not poem to take notice of 
this texo of Narad a. 

* According to Jagannath Tarkapanchanan even a notorious fair title, 
i.fi.y a title iccompanied by possesion, may be lost by subsequent dis¬ 
possession for twenty years, &o. The other portion of this text of 
Vribaspnti would seem to apply where the holder of the title never 
obtains possession. 
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land, with, their analogues in some other well-known lecture 
system or systems : — 


Period of prescrip¬ 
tion inter presente*) 
shorter thau the pe¬ 
riod of prescription 
inter absentee. 


I> i 8 fc i n c t ion be- 
t w o e n possession, 
with and without 
a fair title. 


Right to laud ox- 
ting uished after 
twenty years’ adverse 
pogse-ssion. 

Exception in favor 
of pledges and depo¬ 
sits. 


Exception in favor 
of infants, idiots, and 
women. 


Exception in favor 
of the king and the 
priest 


Exception against 
friends and kinsmen. 


Texts (tf) and ( b) 
as interpreted hy the 
Bengal lawyer Ra- 
ghunandan. (T h e 
MJtaksharu does not 
admit any prescrip¬ 
tive right iu the ab¬ 
sence of the adverse 
party.) 

Text (//) and text 

(A). 


Text (a) as inter¬ 
preted by the Ben¬ 
gal school. 


Text (a) 


Texts (a) and (*) ... 


Text (a) . 

(Under Hindu law 
the king and the 
priest wore also pro- 
eluded from taking 
advantage of the 
rule of prescription.) 

Texts (a) and (<>) ... 


Justinian's Institutes, Bk. 
II. Tit. 0. The English 
law oxception (before 1879) 
in case of plain tiffs nbsenco 
beyond seas. 3 4c 1 Will* IV. 
o. 27, secs. 16. 19. 


The prateriptio longissimi 
teynports of the Romans. 
Article 2262 of tho Code 
Napoleon. Bong. Iteg. II 
of 1805. «». 3. 

3 k 4 Will. IV, c. 27, «oc. 34. 
(The period has been re¬ 
el uoed to twelve years by 37 
k 38 Viet., o. 57.) 

Ileng. Reg. II of 1806, sec. 
3, cl. 1. (This has been mo¬ 
dified by the Indian Limit¬ 
ation Acts of 1859,1871 and 
1877.) 


4 Will. IV, c. 27,80c. 16. 
Sec. 11, Act XIV of 18.VJ. 
(Under the old Roman lav/, 
its under the Hindu law, 
women were always under 
tutelage. In England, mar¬ 
ried women only arc except¬ 
ed.) 

The Tnuxitn r> allu m temp u i 
oreurrit reffi uni ceciesiw, 
which was not- abrogated in 
England as to the crown, 
until 1623 and 1769, and an 
to the clergy until 1834. 


The principle that trus¬ 
tees and persons holding 
pormiijsivcly cannot pres¬ 
cribe agaiust tho owner, 
recognized by the English 
and Indian law. 


The Hindu law of prescription, so far as it affects 
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lecture immoveable property, is thus summarized in the 
— case of Sayud Ghoolam Ruza v . Aja Bhaee and 
sutwe/ others : 8 —“ If the owner of real property, whether 
/uiawlat. land or other, allow another to hold it for three 
^aerations, under any deed, without claiming it, such 
property becomes lost to him, and ownership accrues to 
the person in possession. But as three generations 
may lapse in two or three years, it is provided by the 
Shastras that the actual possessor’s ownership shall 
ensue if tlie property has been held for any time after 
the smariha kal (the memory of man). In the 
Mitakshara this smartha leal is fixed at 100 years; 
however Catayana and Yyasa state sixty years as 
the time when three generations may be said to have 
passed over, and after which the claim o£the original 
proprietor is null under any plea.’' 
sirwii- Sir William Jones, in a letter to the Governor of 
o,»?iw° ’ Bombay, writes, that the doctrine of the Mitakshara is, 
siwln!.’ that “ an absolute property may he acquired in law by 
continued and undisputed possession for twenty years 
in the presence of the owner, provided that the posses¬ 
sor came in by a fair title, either by descent or by 
purchase ; if he had no fair title, the intermediate 
profits only are irrecoverable, but the property is not 
lost.” And he concludes: u I only add for your further 
satisfaction, that if three descents have happened since 
the first possession without a fair title, the property 
is lost, even though the owner was absent; but if three 
descents have not been cast, an adverse possession 
for a hundred years gives an absolute property in 


LorradaUe’e Rqwrts, p. 3G7 (Bombay Sudder Dowani Adawlat). 
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the land to the possessor, unless the owner was under Lecture 
B orne legal disability." 9 L 

Colebrooke’s remarks on this subject are more c«ioi*r<iok« 

. , ,, , T1 . „ , on r!>c same 

accurate, he says : V ljnanesvara, after a long subject, 

argument, rules that ir* is the perishable produce 
only of land that cannot be recovered after the 
expiration of twenty years, and of other property 
after ten years, such land or other property having 
been enjoyed to the exclusion of the owner by his 
default or in his view. With regard to land he holds, 
that if legal acquisition can be disproved even after 
the expiration of a hundred years (considered as the 
measure of the life of man) ownership is not estab¬ 
lished by possession, and lie accordingly declares that 
i even beyond the period of memory, if there exist a 
current tradition of the illegality of the acquisition, 
the enjoyment is not valid/ And it is observable 
that, to render it so in any case, it must have been in 
view of the owner. I j fact, according to the original 
ahd correct doctrine of the Hindu law, enjoyment or 
possession can never be cause of ownership, it is a 
presumption of it only ; but if the want of original 
tit le can be shewn, the possessory holder may at any 
time be divested of the property. This applies not 
merely to land, but to property of every description.” 

The preamble to Bengal Regulation II of 1805 Bun- a,- 
recites, that, under the Hindu law, a sixty years’ pres- 11 of l805, 
cription is applied to private rights and claims, in 


• See the Indian Law of Limitation, by W. M. Bourke, 3rd Ed., 
Appendix, p. xvi, whore these pansagea are quoted from the official notce 
of Sir Robert Chamber, C. J. 

16 Seo 2 Strange, p. 20. 


6244 
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Xibctork cases of unmolested possession, unless there be proof 
_L of a bad title ; and that the distinction between bond 
fide possession under a title believed by the possessor to 
be good and sufficient, and mala fide possession obtained 
by fraud or violence, has been taken in the Hindu law, 
as in the la ws of other countries, wherein long and 
peaceable possession is held and admitted to establish 
a right of possession and property. 

S:rT. Sir Thomas Strange distinctly asserts that, for the 
^ " nge * recovery of debts or other personal matters, actions 
must be brought within ten years, but it has been held 
that all the texts quoted by him refer to adverse 
occupation of a thing capable of occupancy , and have 
no application to debts. “ No prescription of the 
right, nor yet of the remedy in such cases, is derivable 
from the authority of any text-writer on the Hindu 
law/ 1 

Mr. (now * u The Mitakshura lawyers, says Mr. Markby in 

Miirkby. his Elements of Law (Appendix B, p. 2b7), “ would, 
I think, only have allowed twenty years’ possession 
to cure a defect of title, if the party held under a title 
which was just. Jagannath, on the other hand, as 
understood by Colebrooke, dispenses with the require¬ 
ment of a just title, but there he does not give any 
tixed period for the acquisition of ownership, which 
would probably, therefore, be shortened in favor of 
the honest purchaser. T here is much to he said in 
favor of the good sense and justice of the rule which 
gives ownership to the person in possession after a 


' Beorchand Poddar v. Romanath Tagore, Taylor and Bell, p. 131 (1840), 
Calcutta Supremo Court. 
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certain period in all case3, but shortens that period in 
favor of those who have got into possession in good 
faith, though on a defective title. This was the 
Roman law, and is the prevailing law of Continental 
Europe; and the rule of Hindu law, as recognized 
and applied by the more enlightened school, did not 
probably differ materially from it. The objection to 
the English law is, that it does not take sufficient 
notice of the distinction between a holding by wrong 
and a holding under a defective title, but gives the 
same fixed period of prescription for nearly all 
cases.” 


Lkctcub 

T. 





LECTURE It. 

THE REASON AND THE OBJECT OF THE LAW OF LIMITATION 
AND PRESCRIPTION, AND THE CXASS OF LAWS TO WHICH 
IT BELONGS. 



Reasons of public policy — The quieting of titles, &c. — Interest republican ut sUjiuis 
liiiwn — The perishable nature ot man and all that belongs to hirn renders 
limitation necessary — This law — a means of ensuring prirate justice as well 
— Occasional injustice how justified —Vigilanti bus, non dormientibus Jura 
subvert iunt — The theory of laches or acquiescence — Tim true foundation of 
prescription, public utility and convenience — The theory of satisfaction or 
release — Different law* In different countries, and in different times — The 
principle on which the length of the periods of prescription is determined — 
According to Vattel the law of limitation and prescription is u part of the law 
of Nature and tho voluntary law of nations — According to Lord Stair, it is 
a positive law — According to Thibaut, it is jus singular* — Lord Blackburn 
follows Lord Stair — The law ol limitation and prescription is public law, as 
opposed to provisional law — Laws of proscription and limitation are general 
private laws, substantive and adjective — The law of limitation n hr. fori — 
The lex fori preferred to foreign Jaw in matters of procedure — The same rule 
applies whether the foreign law allows a shorter or a longer period — The 
conditions on which a foreign law of limitation may ho preferred to the ler 
fori —Limitation is not “of the nature of the contract”— Otherwise, when 
tlie bar extinguishes t he right — When the le./ fori and the lex loci contractus 
are both applicable — The personal law of the Hindus and Mahamedans yield 
to the ler fori 

R,,. vn „, The main consideration on which the doctrine of 
°X Mc limitation and prescription is founded is public policy. 
“Usucapion,” says Gaius (Digest, Bk. XLI, tit. 3, 
art. 1), “ was introduced for the public good, viz., 
lest ownership of sundry things be left uncertain 
for a long time and often for ever: seeing that a 
fixed period would suffice for the diligence of own- 
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ers.” “ Prescription,” said Wayne, J., “ is a thing of Lectuse 
policy growing out of the experience of its neces- —1 
sit}'. 3 “Prescription,” wrote Lord Stair (Institu¬ 
tions, Bk. II, tit. 12, s. y) “is founded upon utility 
more than upon equity.” 

To secure the quiet and repose of the community, The <juiet- 
it is necessary that the title to property, and matters title*, &c. 


of right in general, should not he in a state of con- 
slant uncertainty, doubt, and suspense. 3 The law of 
limitation and prescription prevents this uncertainty. 
It not only quiets disputes between individuals, but 
in the interests of the public declares that the pos¬ 
session of property for a certain length of time is 
directly or indirectly a good title. A person who 
lias been long in possession acquires a credit which 
is attributable to such possession, and it is of great 
importance to the public that his possession should 
not be lightly disturbed. 4 

Unlimited and perpetual litigation disturb the 
peace of society, and lead to disorder and confusion. 
A constant dread of judicial process and a feeling 
of insecurity retard the growth or prosperity of a 
nation, and labor is paralysed when the enjoyment 


a Sec Story’s Conflict of Laws. para. 582a. 

* See Doinat'a Civil Law, L. 8, T. 7, 8. 4; Puffendorf, Bk. IV, chap. xii. 
b. 0. 

4 See Brown on The Law of Limitation as to Real Property, p. 14. 
Professor Amos, in his Systematic View of the Science of Jurisprudence 
(p. 348). mentions the following as one of the grounds on which the. 
doctrine of prescription is based: “ The expediency of not disturbing* tho 
existing state of things in view of Public Bxpectalion being based on 
their continuance, and not on their disturbance.” Prescription ia “ Con¬ 
ducive to tho public security and tho quieting of disputes.”—Bom. Beg V 
of 1827, preamble. 
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lkctobb of its fruits is uncertain.* Moreover, where stale 
IL claims leave the Courts little or no time to attend 
promptly to more recent and urgent cases, creditors 
and injured parties in general arc led to suspect the 
readiness of the State to enforce their rights. It. is 
therefore expedient that the possibilities ot litigation 
should be limited and restricted. 1 he old maxim of 
interrst is Interest, republicce ut sit finis lihuml I he 

'.'TiltfiZ interests of the State require that a period should be 

litium. . 

put to litigation. 

The law of limitation and prescription prescribes 
this limit. It prevents persons from enforcing their 
own rights, and disputing the rights of others, after 
a certain period of time, and thus quiets titles, faci¬ 
litates transfers, 7 and enhances the value of property. 

It enables men to reckon upon security ironi further 
claim and to act upon it. b 

The penult- The necessity for putting a limit to litigation arises 
of" man and also from ‘ the perishable nature of man and all 
that belongs to him.”" It has been said by John 
ders limit-, Voet that controversies are limited to a tixed period 
mscessarv. of time, lest they should be immortal while men are 
mortal. 10 The death of parties and witnesses, the 
loss or destruction of documents, and the fading of 
memory, in the course of time, render such a limit 

» See Angell on Limitations, Chap, i, a. 9. 

6 See Rnckmabye v. Lulloobboy, 5 Moo. I. A., p. 234. 

7 This law enables us, at least partially, 14 to abridge the length of 
abstracts and to simplify the deduction of titles.” Bnuning, p. i. 

*» p ir Mnrkby, J., in Krisna Mobun Bose v. Okbil Money Dnxai, T. L. 

K., 3 Calo., 331. 

* Phillimore’s Private Eoman Law, p. 12*>. 

n> See Story s Conflict of Laws, Prescription, and Brown on Limitation, 

p. 10. 
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highly expedient. “ Time,” said Lord Plunkett, Lord Lectors: 
Chancellor of Ireland, “ holds in one hand a scythe, —- 
in the other an hour-glass. The scythe mows down 
the evidence of our rights, the hour-glass measures 
the period which renders that evidence superfluous.” 1 
The law of limitation and prescription “ repairs the 
injuries committed by time,” and ensures justice by 
supplying the deficiency of proof. 

A Statute of limitation and prescription is not only TMs i.<w— 
a statute of public peace and repose, but it is at the ensuring 
same time a means of ensuring private justice, sup- 
pressing fraud aud perjury, quickening diligence and ' 
preventing oppression. 2 It is unfair to call upon a 
person to defend an action at a time when his muni¬ 
ments of title, acquittances or other documents are 
(very likely) lost or destroyed, and when he cannot 
be expected to produce the witnesses necessary to 
support his case or to meet the charge made against 
him. 3 If claims might be postponed to an indefi¬ 
nite period, the Courts would have the utmost diffi¬ 
culty in ascertaining the truth of facts, and in con- 
futing fraud and perjury. 2 Experience shows that 
fraud and perjury have a better chance of success, 
when the staleness of the claim renders the preser¬ 
vation of the evidence relating to it. less probable. 4 
Justice to the defendant requires that the plaintiff’s 


1 Sea Mr. Stokes Speech in the Legislative Council, 19th .InJy 1877. 

Story’s Conflict of Laws. s. ; see also White v. Paruthers, l Knapp’s 
Privy Council Reports, p. 171) (227). 

Babtley v. Faulkner, 3 Barn, aud Aid., 288, 208 ; referred to at p. o 
of Shephard on Limitation. See also Chha^anial v. Bapubhao, I. L. It., 
5 Bom., 68 (72). 

4 Westlake's Private International Law,. Ld. of 1880, p. 202. 
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Lecture 

II. 


Occasional 
injustice 
bow justi- 
iied. 
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UEASON ANP OBJECT OF LAW OF 

want, of diligence should be discouraged as much as 
possible. It is extremely hard to dispossess parties 
who have long been in quiet enjoyment of property, 
unconscious of any defect of title, and with habits 
and plans of life influenced by the income which the 
property produces. 5 * And to enforce the payment of 
a debt, which time and misfortune have rendered 
the debtor unable to .discharge, and which he was 
led to believe would never be demanded, savours 
more of cruelty than of justice.* 

But does the law ensure justice in every case ? 
Docs it not, on the other hand, offer a premium to 
persistence in wrong ? The answer to these ques¬ 
tions is, that the law aims at the greatest good of the 
greatest number, and “ is based on that compromise 
between occasional wrong and general right which 
is inseparable from the condition of a finite being. ’ 7 
The legitimate object of the law is not to favor 
usurpers or to enable debtors to escape payment of 
their debts, but to quiet long continued possession, 
and to protect persons who have long enjoyed a 
right or an immunity, from being harassed by stale 
demands. The law designs to protect these persons 


5 White v. Parutliers quoted above. 

« A’Courb v . Cross, 3 Bing. R., 329, cited in Angell on Limitations, 
Chap. I, s. 11. 

“ The principle on which the law (of limitation as to debts) has always 
been based is either actual satisfaction, or presumed satisfaction, or such 
delay on tho part of the creditor as entitles the debtor bo believe that ho 
will not be called upon to pay*” ( Per Jessel, H. R., i a Sutton v. Sutton, 
22. Ch. Div., 511). 

Many of the subsidiary reasons urged in support of the doctrine of 
prescription apply with full force to “ Prescription of long standing ” 
only. 

7 Fhiilimoro’u Private Roman Law, p. 120. 
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from claims brought forward against them at a Lrotuur 
period, when it might be presumed from the lapse — 
of time that the claims are either fictitious or that 
they had been satisfied or abandoned. Honest par¬ 
ties, who have not really abandoned their claims, may 
sometimes suffer loss by reason of this law, but it is 
nevertheless expedient that the general good of the 
community should be purchased at the expense of 
some individual hardship. Lt is better perhaps that 
occasional injustice should he permitted, than to run 
the risk of doing greater injustice by entering into 
the consideration of transactions, which the distance 
of time may perhaps render incapable of a satisfactory 
explanation. 8 This individual mischief is further 
justified on the ground that a party who is insensible 
to the value of civil remedies, and who tacitly ac¬ 
quiescing in the conduct of his opponent, docs not 
assert his own claim with promptitude, has little or 
no right to require the aid of the state in enforcing 
it. 8 Vigilantibus, non dormientibus jura mbveniunt. viyihnu- 
The law assists the vigilant, not those who sleep «* *.!»£!!<»- 
over their rights. Lord Blackburn, in a recent case, StiJifcniuiU. 
points out that this ground of acquiescence or 


* Par Richards, C. B., rgo Brown on Limitation, p. 12. 

• See Montrion'rt Institutes, p. 174; White v. Paruthers, 1 Knapp's 
Itop., 179 ; and Aduiim r, Earl of Sandwich, 2 Q. B. Div., 489. 

“ Although,” as Puffendorf observes, 11 the principal aim of the law ia 
not to punish moil’s defaults,” the effect and oonsequimoe of this law i« 
sometime* peual. This penal result is jug tiffed by a conaidoration of the 
laches and negligence of the claimant. The law avoids the greater of 
two evils, and sees that the lessor evil fallfl on the party who is himself 
to blame for it. It is not intended that persistence in wrong should 
engender a right or exempt the wrong-doer from liability; but it being 
expedient to protect all persons who have long enjoyed a right or an 
immunity, the law unavoidably protects some wrong-doers. 


C 
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.ecturk laches is often spoken ot ns if it were the only 
_!ll ground on which prescription was or could be 
lei'T" founded. 10 But the weight of authority in England 
and in other systems of jurisprudence shews that 
the principle on which prescription is founded is 
more extensive. 1 No doubt it seems fur less hard 
to say that enjoyment for a prescribed time shall bar 
the right-holder, when he has been guilty of laches , 
than to say that lie shall lose his rights il he has 
not exercised them during the prescribed period, 
whether there has been laches or not. And it is 
both fair and expedient that there should be pro¬ 
visions to enlarge the time when the true owners 
are under disabilities or for any other reason are not 
to be considered guilty of ladies in not using their 
right within the specified period, and such provisions 
there were in the Roman law, and commonly are in 


» As tho king (acoonling to nu English law maxim) can bo guilty of 
no Inchon, it followed from this theory of laches, that the civil claims of 
tho Crown, as well as till criminal prosecution a (which are always ins ti- 
luted in the name of tho sovereign), might be commenced at any dis¬ 
tance of time. Modern legislation has, however, largely qualified this 
rule (see Stephen’s Commentaries, the Royal Prerogative). The law of 
limitation in this country, even now, does not apply to criminal prosc- 
eutious. See The Queen r. Amiruddin, 15 \Y\ R., 25. 

At the time of the passing of Act XV of 1877. the Legal Member of 
the Governor General’s Council said : “ A Limitation Act should certainly 
comprise rules as to the time of commencing proseeutious for th«* various 
offences under the Penal Code, and we should have inserted Un necessary 
provisions as bo this matter, had wo not felt the need of consulting the 
Local Governments before making bo important an addition to our law, 
and for this there was no time.” 

’ Lord Blackburn's judgment in Dalton v, Angus (1881), G App. Cos.* 

p. 818. 

Wolf and Vattel advance similar theories o: a presumed consent 
and a “ pnsmined abandonment ” to explain the loss of a right by lapse 
of time.—Vattel’s Law of Nations, Bk. II. clmp. xi 
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modem statutes of limitation. But the real policy 
and purpose of these laws (the quieting of disputes 
about titles and other matters of right, for the public 
good) would be defeated, if there was to be a further 
enquiry as to whether there had been acquiescence 
on the part of the right-holder. 9 Whatever the 
theory may be, their true foundation, in point of fact, 
is public utility and convenience? 

It is often maintained that the lapse of the pres¬ 
cribed period raises a presumption that the claim is 
satisfied or released. 4 But it must be admitted that 
a statute of limitation is not designed merely to raise 
such a presumption, and that the presumption of 
satisfaction is not a correct theory for the administer 


SimS note 1. ante , p. .‘14. 

* See the judgments of the LotiI Chancellor and of Lord Blackburn 
nud the opinion of Field, J., in Dalton v. Angus (1331), t> App., Cas. 740. 
At page 756, Field, J., says,—that, “ the foundation of a right upon mere 
long uninterrupted possession, as ft matter of public convenience, is of 
very general applioaLion. Statutes of Limitation have no other origin, 
and it is upon this principle that Story. J., in Tyler u. Wilkinson, puts 
rights of this kind,” (prescriptive rights). In an earlier case, Adrian* * t*. 
Sandwich (1377), Q. 15. Div., p. 485, Field, J., refers to the theory of 
these statutes in the following terms : V They all rest upon the broad and 
intelligible principle that persons who have at some anterior time been 
rightfully entitled to land or other property or money, have, by default 
and ucglcot on their part to assert their rights, slept npon them for so 
long a time as to render it inequitable that they should be entitled to 
disturb a lengthened enjoymonb or immunity to which they have in 
home souse been tacit parties.” Tho learned Judge considered this 
theory of laches, in construing an ambiguous law of limitation, and held 
that it was not intended by the Legisla ture to apply to a case where 
the rightful owner had boon guilty of no neglect or default. Tho 
language of tho iaw in that case was fairly open to the construction put 
upon it. 

4 Potbier. Lord Knmes and others put forward this theory, but even 
these authorities do not hold that the statute affords positive presump, 
tioiis of payment and extinction of contracts. .See Angell, h. iIG, note. 
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Lecture tion of such a law, specially where it does not, extin- 
i 1 - guisli the right, but simply bars the remedy.' 
i)ii:eri’,it Although the reasons of _ 'blic policy and other 
!mr-reni subsidiary reasons adverted to above are of general 
« n <i in ’ application, they do not lead to the enactment of the 
time . 6 " 1 same laws of limitation and prescription in every 
age and in every country. The length of time 
required by such laws, the manner and extent of 
their operation, the exceptions to them, and the 
events from which the time begins to run, vary not 
only according to the nature of the right? affected, 
but also according to the circumstances and necessi¬ 
ties of each particular state . 0 One of the most im¬ 
portant of these circumstances is the state of the 
commerce and trade of the country. l'he progress 
of commerce leads to the multiplication of contracts, 
and the frequency of intercourse between man and 
man, and thus enlarges the field of dispute and liti¬ 
gation. To check this litigation, rules of limitation 


* See (/ho remarks of Juntico AVayno in Townsend v, Jcmiuon. An pell, 
b. 68, note. Justice Holloway, in Valia r. Vira (I. L. R., 1 Mad.* 

231), says, that Snvigny and Lord Coke supposed. • perhaps erroneously,” 
that such statutes are based on the preemption of discharge. Aft regards 
immoveablo property. M. Melvill, J., says:—“ The principle upon which 
Statutes of Limitation rest is not ho much that long adverse possession 
creates a presumption of title (for the law could hardly treat such a 
proaumptiou an irrebntfcable,); but, rather, that it would be unfair to 
call upon a defendant to defend his title when, through lapse of time, 
his muniments of title would be likely to havo been lost.”—Chhagonml 
v, Bapnbhai, I. L. R., S Bom , 6B, 72. 

But even wher : the statute does not apply, the fact of payment or 
satisfaction may, of course, bo presumed from lapse of time or other 
circumstances which render the fact probable.- - Angell, s. 9,1. 

» Sc Augell. s. 22. , 

In this view Statutes of Limitation may be regarded as " rule Oj. 
domestic policy.”—Westlake, p 2oi, 
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more or less stringent are rendered necessary. But Leotckb 
until this necessity arises, the Legislature does not 
ordinarily interfere. Thus, there was no statute li:uit- 
ing actions ex contractu or ex delicto in England, until 
the reign of James I, and the ancient Hindus, who 
were by no means a commercial people, had no such 
Law at all. 

Another circumstance is the state of knowledge ill The pHn- 
the country and the character of the administration wl ''‘!‘ lhe 
of justice. Where the people are ignorant, aud where <ii#period 
suits cannot be carried on except at great sacrifice cr ‘^' u, >.r, 
of time and money, longer periods of limitation are ^. lcr1 """ 
allowable. Hut as knowledge s diffused and the 
administration of j ustice becomes regular and pure, 
the periods of limitation are safely abridged. 7 The 
periods should be so fixed as <! to leave to the owners 


of things, and to those who pretend to any rights," 
ample time to recover them, and yet not to counten¬ 
ance claims which have been long dormant. 8 

It has been maintained by Pnffendorf, Wolfius, and 
Vatfcl that the doctrine of limitation and prescrip¬ 
tion is derived from the law of Nature. VI. Do 
Vafctel observes, that although Nature has not herself 
established an exclusive right of property over 

7 The First Report of the English Real Property Commissioners. 

8 Ibid ; and Domat, Bk. Ill, tit. 7, s. 4. The facility for recovering 
riobts in England being* greater than in India, the shorter limitation of 
three years to actions of debt here is open to objection. Sec Mr. Stoke’s 
speech in the Legislative Council. 10th July 1977. But the fact that 
written evidence is more liable to destruction in this country is one 
reason why our periods of limitation arc shorter.— Ibid. 
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The periods of limitation applicable to bills of exchange and other 
mercantile contractu should, if possible, bo the same in all countries 
winch arc closely connected with each other by commerce. 

See Statement of Objects and Reasons of Sir J. Colviles Limitation Bill. 
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Lectube tilings, she approves of ita establishment for the 
—1 peace, the safety, and the advantage of human society. 
And as the absence of some limit to the assertion of 
rights apparently abandoned is calculated to intro¬ 
duce disorder into society, Nature approves of the 
institution of property on condition that every pro¬ 
prietor should take care of his property and make 
known his rights, so that others may not be led into 
error ; and she lays down that every person who, for 
a long time, without just reason, neglects his right, 
should be presumed to have entirely renounced it. 
It is true that the law of Nature alone cannot deter¬ 
mine the number of years required to found a pres¬ 
cription, but this notwithstanding, the principle of 
prescription is founded in the law of Nature and is a 
part of the universal voluntary law of nations.” 
Others 10 maintain that, as the institution of property 
supposes the existence of civil society and civil 
Government, prescription which is a corollary of 
property must necessarily rest on civil and positive 
law. It is not denied by these authorities that the 
utility of the doctrine has caused its adoption, to a 


* VatteVs Law of Nature, Bk. II. chap. xi. 

The necessary anti the voluntary law of notions (as distinguished from 
the customary and the conventional law off nations) are both established 
by nature, but each in a different manner; the former a sacred law, 
which nations and sovereigns are bound to respect and follow in all 
their actions ; the latter, as a i ule, which the general welfare and safety 
induce them to admit in their transactions with each ofchor. The volun¬ 
tary law is the uniform practice of nations in general, 

,0 See Brown on Limitation, Bk. I, chap, i, s. 1. 

Qrotius favors the opinion that prescription is established by muni¬ 
cipal law, though he is sometimes quoted as upholding the opposite view. 
Lord Coke observevl that the limitation of actions was by force of divers Acts 
of Parliament. Co. Litb. 115. 
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greater or less extent, by most civilized nations. 
Lord Stair, in his Institutions treating of the law of 
Scotland, says : “ Prescription, although it be hy 
positive law, founded upon utility more than upon 
equity, the introduction whereof the Romans ascribed 
to themselves, yet hath it been since received by most 
nations, but not so as to be counted amongst the 
laws of nations, because it is not the same, but 
different in diverse nations as to the matter, manner, 
and time of it.” 1 2 

The great jurist TUibaut considers the law of limit¬ 
ation and prescription to be a singular, or special and 
arbitrary law, and he accordingly places it under the 
head of jus singulars , s as opposed to jus commune , 
which is common to all societies and conformable to 
natural legal principles. 

Modern jurists divide the municipal or positive 
law of every political community or nation into 
two kinds : 1st, Natural ; 2nd, Positive. 3 Natural 
laws are those which are common to all political 
societies, and being palpably useful have their coun¬ 
terpart in the shape of moral rules, even in natural 
societies which have not ascended from the savage 


1 See. this passago qnotod iu MontriovTs Institutes of Jurisprudence, 
p. 178 : and in Dalton r. Angus, 6 App. Oas., p. 818. 

“ Matter ’—whether it applies to all thiuge aud rights, or only to Borne 
tilings and some rights. 

*• Manner **—whether it operates negatively only or positively also. 

“ Time ”—whether the prescriptive period is 12 years or more or less. 

2 Lindloy’s Thibaut, pp. 80 and 175. 

Iti should bo observed that laws oroating jpr'mleyia aro sometimes 
called Jh$. tUtgulare, but Thibaut does not use the term in that sense. 

* The expression M positive law” is some times used as the name of a 
genus, aud bometimes as the name of a species. 
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state. All other laws are merely positive, i.e., of 
purely human position. * * * 4 According to this classifica¬ 
tion, laws of limitation and prescription are positive 
laws. 

But a “ sense of a great, good find a great evil ” 
has in all times and places led almost all civilized 
nations, by perfectly distinct paths, to the adoption 
of the doctrine of prescription, which though 
“ arbitrary in its term, is fixed in its principle.” 4 * 
It must be admitted, however, seeing that the doc¬ 
trine is not recognized by the old customs of Scot¬ 
land and the laws of the Jews and the Mahomedans, 8 
that laws of limitation and prescription ore not 
natural laws of universal application. Lord Black¬ 
burn, in his judgment in Dalton v. Angus (1881), 
adopts the view put forward by Lord Stair, and holds 
that such laws are not derived from natural justice, 
but are positive laws founded on expedience and 
varying in different countries and at different 
times. 

Laws of limitation and prescription are often 
classed as a department of Public LaV. They are 
introduced mainly for the public good, and are simply 
imperative or absolutely binding. The Legislature 
determines absolutely what shall be the effect of the 
lapse of a certain time under certain circumstances, 
whether the parties concerned provide otherwise or 


* Austin b Lectures, Leo. 82. Natural laws are supposed to proceed 

from the intelligent and rational nature, which directs the universe, and 

arc known to men through a natural reason or au infallible moral sense. 

4 PhiUimore's Privato Roman Law, p. 126. 

- Lord Stair’s Institutions, 13k. II, tit. 12, B . 0. Soo 0 App. Caa., p. 818 j 

and Lecture 1st, p. Id, ante, 
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not. 7 Such laws cannot be altered or derogated Lbotubsi 
from by private compacts. Jus publicum pnvatoruvi — 
pactis mutari non potest. 

In the Full Bench case of Kisto Kamal Sing v. 

Hnrree Sardnr (13 W. R., F. B., 44; S. C., 4 B. L. R., 

F. B., p. 105) Sir Barnes Peacock, C. J., says: “ If a 
man having a cause of action against another to reco¬ 
ver immoveable property or to recover money, or to 
recover damages for a trespass upon his land or for an 
assault, should say to that person ‘ I will not sue 
you for twenty years’ he would not acquire a right to 
sue after the period of limitation fixed by law. It lie 
binds himself not to sue within a stated period, and 
does not intend to give up his right to sue at all, he 
must take care not to bind himself beyond the time 
within which the law of limitation allows him to 
sue.” “ The Legislature must have had some object 
in limiting the period, and that object cannot be 
frustrated by any private agreement.” So again, 
an agreement by a person against whom a cause of 
action has arisen, that he would not take advantage 
of the statute, cannot affect its operation on the 
original cause of action, 8 unless indeed such agree- 

7 Iii this sonse public or prohibitive law is opposed to dispositive or 
provisional law. The expression “ public law ” is extremely ambiguous, 

Boo Austin’s Jurisprudence by Campbell, Vol. II, pp. 7SO-82. For ins¬ 
tances of “ provisional law,” see ss. 280 and 253 of the Indian Contract 
Act (No. IX of 1872), and s*. 100 and 306 of the Indian Suceesrion Act 
(No X of 1865). 

H East India Company v. Oditclmrn Paul, 6 Moo. I. A., 44 j and 
Darby and Bosnnquob on the Statutes of Limitation, pp. 6G, 57 and 437. 
According to articles 2220 to 2223 of the Code Nopoleon, “ prescription 
caunot be renounced by anticipation,” but prescription acquired may bo 
renounced or abandoned if the party is not incapable of uiakiug an 
alienation. See pp. 104, 106, infra. 
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lkctohb morit amounts to an acknowledgment ot liability 
winch the statute itself recognizes as an exception 
to the rule. 

taws ..f According to Bentham’s classification, laws oflirnit- 
Uon n r mi" ation and prescription are general private laws, which 
*"e general are either substantive or adjective/ A law ot limit- 
ation as affecting the form of the remedy, comes 
under the head of adjective law. A law of prescrip- 
j«oti v c. t j 0Q ftS a ftV c ti,ig the substance of the right itself 
comes under the department of substantive law. 

Where a particular statute of limitation not only 
bars the remedy but extinguishes the right, it ceases 
to be merely adjective law or law which regulates 
the practice of the forum. 9 10 It then becomes, in so 


9 Substantive or material law (as opposed to adjective, formal, 
instrumental or processual law) is the law which tho Courts are estab¬ 
lished to administer as contradistinguished from the rules of procedure 
aocnrdiug to which buoU law is administered. See Austin’s Juris¬ 
prudence, Vol. IT, p. 011. “ Private law,” according to Bentham, ia opposed 
to political or constitutional law, and “ general law ” is opposed to the 
law of personal status. 

10 Krishna Mohtm Bose v. Okhil Money Dnssee, F. L. It., 3 Calo., 831, A.C. 
See also the remarks of Holloway, J., in Vallia Tamburrati v. Vera Sayan, 
I. L. It., 1 Mad., 228, 234. 

It may bo here observed that, as regards immoveable property, the 
weight of authority is in favor of the position that even wlioro the law 
in terms limits the suit only, it in effect gives the adverse possessor the 
property a* well as the possession ; and that the question whether the 
law bars tho remedy only, or extinguishes the right, becomes imma¬ 
terial. Thus, in an action of ejectment brought in tho Calcutta Supreme 
Court to recover some lands ia tho mofnssil of Bengal, although the 
period of twenty years allowed by tho lex fori (2lst James I, o. 10) 
h ad not expired, the Court held, that as the mofussil law (Reg. Ill of 1798, 
ai d Reg. II of 1803) in effect extinguished the right of property after 
twelve years’ adverse possession, the plaintiff, who had been dispossessed 
for more than twelve years, was not eufcitlod to a decree.--Shib thunder 
Dass v. Shib Kissen Oosb, 1 Bouluoia' Reports, p. 70. As regards immove¬ 
able property, the tea loci rei siUe is preferred to tho lex fori. See Story s 
Conflict of Laws, s. 182, ct *cq., 5S1 ; Westlake’s Private Internatioual 
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far ns it extinguishes rights, a part of the subs tan- Lehtu^ 
tive law of the place. The rule laid down in sec. 28 —1 

of the Indian Limitation Act," 1877, is, therefore, a 
rule of substantive law. But the law of limitation, Tl, « r ‘ 

. , . ' limitation 

strictly so called, is always a lex fort ,—it goes ad litis 
ordinationem and not ad litis decision em ; it goes to 
the remedy, and bars the hearing of the cause ; and 
does not go to the right and determine the merits 
of the cause. 1 

“ It has become almost an axiom in jurisprudence,” 
say their Lordships of the Privy Council in an 
Indian case, “that a law of limitation is a law relat¬ 
ing to procedure having reference only to the lex 
fori-' 2 In another case their Lordship say that, in mat- Theft* 
tors of procedure, all mankind, whether aliens or liege^wrJT m 
subjects, are bound by the law of the forum. 8 The rea- in matter** 
sons of the rule are thus given by Story in his Conflict Iiurc. Hl 


of Laws (s. 581) : “ Courts of law are maintained by 
every nation for its own convenience and benefit, and 



Law, p. 182; Pitt t\ Ttaors, L. R., 8 Ch. Piv . 293. In re Pent's Trusts 
(L. It., 7 Eq.. 302 ; 1809). in which the sale-proceeds of certain houses in 
Calcutta hud to bo administered In England, it was hold by V. C. James, 
that one of the co-proprietors having been dispossessed of a sharo of tho 
property for more than twelve years, bis claim to such share of the sale- 
proceeds was barred by cl. 12, s. 1. Act XIV of 1839. which was the lex loci 
rci litic. Generally Bpeaking. all suits relating to land are brought in 
tho Court of the place where the land is situate, and the question of pre¬ 
ference does not arise. As regards prescriptive ripht to immoveable 
property, all agree that the lex Ion mi sitiv must be applied. Opinions, 
however, differ as to the low which ought to regulate the title to move- 
able^ so acquire 1. But as the title depends on possession, which is a were 
foot, it ia reasonable that the law of tho place whore this fact occurs 
should be applied. Woolscy on International Law, Hh Ed., p. 116. 

1 Story's Conflict of Laws, bs. 576, 380. 

Ruckmabye r. Lulloobhuy, 5 Moo. I. A., 231. 

a Lop ex v. Barslow, 1 Moo. P, C. C., 300. 
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lbctubb the nature of the remedies and the time and manner 
— of the proceedings are Regulated by its own views of 
justice jmd propriety, arid fashioned by its own wants 
and customs.” “ It is not obliged to depart from its 
own notions of judical order from mere comity to 
any foreign nation.” Accordingly, where different 
laws ofMiuiitationarc established in different countries 
or in different parts of the same country, and they 
conflict with each other, the law of the Court or 
forum in which the suit or proceeding is brought 
governs the case. The lex fori is preferred to the lex 
loci contractus ov the lex loci delicti commissi. The 
statute of limitation being a rule of domestic policy, 
it is agreed on all hands that the Courts are justified 
iu declining to enforce an obligation which is barred 
by the statute, although it may be still enforceable 
according to some foreign law of limitation. 4 

A foreigner has no right to crowd the tribunals 
of any independent community with stale claims of 
his own. There can be no just reason in allowing 
him higher privileges than are allowed to subjects.® 
And a Native subject to whom a cause of action 
arises in a foreign country can have no pretence to 
say that he is entitled to the longer time allowed by 
the law of the foreign country. 

Where the foreign law allows a shorter period, and 
the action is barred by that law, some jurists (accord¬ 
ing to whom the bar of the.action is a virtual extinc- 

4 See Westlake’s Private Iuternational Lo w, p. 254. Lex fori is the 
law of the forum or Court where the suit is brought. Lex loci contract it* 
is the law of the place of the coutract. Lex loci delicti coMinmi is the 
law of the place where the tort or dcl'n is committed. 

* Story’s Conflict of Laws, a. 570. 
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tion of the right), maintain that such bar ought to be 
recognized by the Court where the suit is instituted. 

But. in England and the United States of America it has 
always been a rule, that,in personal actions, limitation 
strictly affects the remedy and not the right. AndTUeMme^ 
unless the foreign law actually extinguishes the obliga* *• ;“' iKn 
tion itself, the English and American Courts refuse to u* •How. 
give effect to such law, whether the period allowed by r ^ n s er 
it be shorter 7 or longer 8 than that allowed by their 
own laws.* 

Story in his Conflict of Laws, s. 582, and Chief™ n y™<«- 
Justice Tindal in Hubert;. Steiner, lay down that 
foreign law of limitation may be preferred to the*^*^ 
lex fori on two conditions: 10 (i) that the foreign 
law extinguishes the right or obligation‘ itself ; l and/"* 

(ii) that both the parties have resided in the country 
where such law prevails for the whole of the prescribed 
time. But if the foreign law is so framed as to operate 


• See Angcll on Limitations, ohnp. viii, 8. 66. Justice Story, before he 
published his Conflict of Laws, was of thiH opinion. Mr. Westlake, follow- 
iufjr Suvigny, also appeftra to take the same view of the matter. Sec his 
Privato International Law, p. 254. The view taken by the English and 
American Courts is supported by Vangcrow. u Illustrious names are to 
be found on both sides, Savigny at the head of the one, and Vangorow of 
the other Per Holloway, J., in Valia v. Vira. quoted above. 

1 Huber v. Steiner, 2 Bing., New Cases. 202 ; and Townsend v. Jemison. 
8oe Ar.gell on Limitations, chap, viii, s. 66. 

8 British Liueu Company rj % Drummoud, 10 B. and C., 903. 

9 Ruckmabyo v. Lulloobhoy Motichaud, 6 Moo. I i. 234; and Story’s 
Conflict of Laws, s. 577. 

10 See. 12 of Act IX of 1871 and sec. 11 of Act XV of 1877 lay down 
the same rule. 

*• This, however, is not perhaps a frequent case in regard to personal 
actions. (Banning on Limitation, p. 9.) Even under the Scotch and the 
French law of prescription as to debis, the right or the obligation is not 
extinguished, sec Don v. Lippiuan and Huber v. Steiner. 
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lectori: upon the case without, such residence, the second 
—1 condition would seem to be inapplicable.* 

Litniintiov In respect of actions ex contractu it may be 
the naturo observed, that the limitation of the remedy is not a 
part of the contract, but relates to the breach of it. 
which it would be contrary to good faith to suppose 
the parties had in contemplation at the time of enfcer- 
Ofhcrwiao, iu<r into it. 3 4 * * * 8 * But if the bar extinguishes the right 
bur oxtin- or the obligation itself, it may ne taken as an incident 

KU»sbcsj the ... . * . , 

light. of the original contract, and, as such, its validity must 

be determined even in a foreign forum by the lex 
loci contractus .* If the lex loci contractu .v declares 
the obligation to be a nullity after the lapse of the 
prescribed period, it may be set up. in any other 
country to which the parties remove, by way of extin¬ 
guishment. 6 

When the time of the extinguishment of the right 
itself by the foreign law is shorter than the time of 
the limitation of the action by the lex fori , the 
validity of the former bar is sufficient to dispose of 
Sr/Sr? 10 ^ ie case. But where the time allowed by such 
tori con-* foreign law is longer, the foreign law, as well the lex 
bouiapplicable. The bar to the remedy resulting 
piicubit*. f rom the latter, and t;lic extinguishment of the right 
resulting fvom the former (the lex loci contractus) 
may both be pleaded on one and the same record. 0 


3 See Sraitii’ji Leading Cases. Stii £d., Vol. I, p. 6U!I. 

1 See Dou v. Lippman. 5 Clarke and Fluolly, 1, jur Lord Brougham. 

4 I'cr Colvile, J.. in Keorchuud Poildar v. llomunath Tagore. Taylor 

and Bella Reports. p. 131. It is an established principle of iuterunfciouai 

law that the validity, interpretation and obligatory force of contract* 

must be determined according to the lor, /tmi. contractus or Holutionis. 

1 Iluber and Steiner, quoted above. 

• See Boerohaud Poddar r. Roman ath Tagore quoted above. 
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If the law of the countiy ill which the suit is insti- 
tuted. as well as the foreign law, not only bars the — 
remedy but extinguishes the right, the lex for/, must, 
so far as it extinguishes the right, yield to the lex 
loci contractus or solutionis. 

The Hindu and Mahomedau laws being personaln« per- 

. ., *onal law of 

to Hindus and Mahomodans, and foreign to the Courts 
of British India, the Hindu and Mahomedan rules of,1 m,*' 
limitation, if any, cannot be pleaded by Hindus and 
Mahomedan? in such Courts, even in cases where 
their own substantive laws are preserved to them by 
the law of British India. Thus it has been held, 
that in suits for pre-emption between Mahomedan?, 
it is not necessary to consider whether the Maho¬ 
medau law requires the plaint to be filed within a 
period shorter than that allowed by the Regulations 
and the Acts. 7 And where the question was whether 
the lex fori of the Calcutta Supreme Court, viz., the 
Statute 21st. James I, which fixed a six years’ limit, 
or the Hindu law which it was alleged prescribed a 
ten years’ limit, should be applied to an action ex 
contractu brought in the Supreme Court by one 
Hindu against another, it was held that the Stat ute of 
James I, was the only applicable bar. 8 It has also 
been ruled that the law of limitation being a law of 


» Mahivmmed Daneah v. Choora Gazee, Cal. Sudr Dewany Adwalat Re¬ 
ports off 1851. i>. 29. Sec uIho tho Reporta of 1859, p. 4(14. 

* Bcerohand Poddur r. Romanath Tutfore. Taylor and Roll. p. 181. In 
this the Court was of opinion that, hy Hindu luw. there was no 

' limitation to actions on contracts, and that if there was. it did not extin¬ 
guish the obligation, and therefore did not form a part of tho contract, 
ao as to render tho Hindu law applicable under a. 17 of the 2lnt 
Goo. HI,c. 70. 
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lecturk procedure, in order to see by what computation the 
— time must be reckoned, we must look to the calendar 
and the mode of computing time, according to the 
law which regulates the proceedings of the Court by 
which the suit is tried. In British India, this must 
be the English calendar, and not the Fuslee or any 
other native calendar, except where the law expressly 
otherwise provides. 9 


Maharajah Joy Mungul v. Lall Rang Pal, 13 W. R., 183. 





lecture ll.l. 

Tim HISTORY OF Till? LAW OF LIMITATION AND ritBSCRIP. 
TICK IN BRITISH INDIA. 


—«*M*r— 


(I.) Bengal Mofunsil — I’lon for tl,« administration of J°* 

III of 1793 - Regulation II of 1805 - Other laws - II.) Madras Mofusa.l - 
Regulation II of 1802 -(III.) Bombay Mofossil-Regulation I 'M«00- 
Regulation V of 1827 —The three Code, of Bengal Madras, an, 1 Bombay 
compared —Non-regulation provinces — Execution of decrees ( .) i 

Supreme Courts-21 Jou.es I, c. 16; 4 Anne, C. t«. -Act XIV of 1810- 
Kxecution of decrees -The law of the Supreme Courts compared "‘th_that 
of the Mufussil Courts -Draft imitation Bills, 1841-1855- AU XIV of 
1859 -Act IX 1871 —Kxtiuctive ami Positive Prescription partially intro- 
(laced — Act XV of 1877, e 


Before Act XIV of 18,59 (an Act to provide for 
the Limitation of Suits) came into operation in 1862, 
there was one code of laws for the Courts established 
by royal charter in the Presidency-towns, and a 
separate code for the Company’s Courts in each oi the 
three Presidencies of Bengal, Madras, and Bombay. 

When the administration of civil justice in Bengal 
was first, committed to the servants of the East India 
Company, and Courts of Dewany Adwalat were estab¬ 
lished, a plan for the administration of justice was 
proposed by the Committee of Circuit, which was 
adopted by Government on the 21st August 1772. 
This document makes the following declaration : 

By the Mabomedan law, all claims which have laid 


I. Bengal 
mofusnil. 


Plan for 
the ikI- 
mini.s» ra¬ 
tion of 
justice, 
1772. 
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**3E" dormant for twdve years, whether for land or money, 
— are invalid ; this also is the law of the Hindus and 
the legal practice of the country.”” This statement 
does not appear to be correct with respect to the 
Hindu and Mahomedan laws, 1 though it may have 
been so with regard to the legal practice of the 
country ; and whether previously established or not, 
the rule had been in force for upwards of twenty 
years, when Lord Cornwallis codified the law in 1703. 

Refill 0 f Section 14, Regulation III of 1793, prohibited the 
zillah and city Courts from hearing, trying, or deter¬ 
mining the merits of any suit whatever against any 
person or persons, if the cause of action accrued 
previous to the 12th August 1765 (the date of the 
Company’s accession to the Dewany of the Provinces of 
Bengal, Behar, and Orissa), or if the cause of action arose 
twelve years before the commencement of any suit on 
account of it; unless the complainant could shew by 
clear and positive proof, (a) that he had demanded 
the money or matters in question, and that the 
defendant had admitted the truth of the demand or 
promised to pay the money (within the last twelve 
years so as to constitute a new ground of action 
within the limited period); or (6) that he had directly 
preferred his claim within twelve years (alter the 
origin of the cause of action) for the matters in dis¬ 
pute, to a Court of competent jurisdiction to try the 
demand, and assigned satisfactory reasons to the 
Court why he had not proceeded in the suit; or (c) 


10 See the Preamble to Reg, II. 0 f 
1 See pp. I«, 19—27. supra. 
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unless lie proved, that either from minority or other Lbcourk 
good and sufficient cause he had been precluded from 
obtaining redress. The same prohibitions were ex¬ 
tended to the Province of Benares by Sec. 8, Regu¬ 
lation VII ot 1 7 95, and to the Ceded Provinces by 
Sec. 18, Regulation II of 1803, with the substitution 
of the dates of the Company’s acquisition of those 
provinces for the 12th August 1765. 

Regulation II of 1805, following the E ngfish Nullum He*, u <>i 
lernpus Act (i) Geo. Ill, c. 16), fixed sixty years as 
the ]>eriod of limitation in respect of suits mid claims 
by Government for the recovery of public rights and 
dues, not being penalties recoverable in the Civil 
Courts under any law in force. (Secs. 2 and 6.) 

This Regulation also restricted the limitation of 
twelve years, in cases of immoveable property, to pos¬ 
session under a just and honest title, and allowed a 
period of sixty years to claims of right to such pro¬ 
perty, if the claimant could shew, by sufficient proof, 
that the person in possession acquired the same by 
violence, fraud, or by any other unjust and dishonest 
moans, or that the property claimed had been so 
acquired by any other person from whom the actual 
occupant derived bis title, and was not subsequently 
held for twelve years under a fair title believed to 
convey a right of possession and property. (Sec. 3, 
Regulation III of 1805.) 

A period of one year only was allowed to suits 
for penalties and summary suits for arrears of rent. 

(Secs. 4 aud 6.) It was declared that no length 
of time would bar the cognizance of suits for the 
recovery of property mortgaged or deposited, pro- 
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Lecture vidcd the party in possession or his predecessor in 
—1 interest had not held it under a title bond fide 
believed to have conveyed a right of property to the 
possessor. (Sec. 3, cl. 4.) Subject to this declara¬ 
tion, Sec. 3, cl. 3, deprived the Courts of all authority 
to take cognizance of any suit whatever if the cause 
of action arose sixty years before the institution of 
the suit; and in Chundrabolee Debi v. Lukhi Debi, 
5 W. R., P. C., 1, it was held, that this provision 
modified the nullum tem/rns clause of Regulation XIX 
of 1793 as to suits for the resumption or assessment of 
lakhiraj holdings created after the 1st December 
1790. 

hJT Regulation VIII of 1831, Sec. (?, assigned a 
period of one year to regular suits for contesting 
the summary awards of the Revenue Authorities in 
matters connected with arrears or exactions of rent. 

Act I of 1845, Sec. 24, and Act XI of 1859, 
Sec. 33, prescribed a limit of one year to suits to set 
aside sales for arrears of revenue. 

Act XIII of 1848 fixed a period of three years for 
suits to contest the justice of certain possessory awards 
made by the Revenue Authorities in the Presidency 
of Bengal. 

ii. Mmiro.s Clauses 1, 2 and 3 of Madras Regulation II of 
Re^n'of 1892, See. 18, provided for suits of which the cause 
1802 * of action accrued before the date of the Company’s 
acquisition of the country. 

Clause 4 enacted a general law of limitation in the 
following words : “ The Courts of Adwolat are pro¬ 
hibited from hearing, trying, or determining the 
merits of any suit whatever, against any person or 
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persons, if the cause of action shall have arisen twelve bkctcrh 
years before any suit shall have been commenced on —- 
account' of it, unless the complainant can shew, by 
clear and positive proof, t hat he had demanded the 
money or matter in question, and that the defendant 
had admitted the truth of the demand, or promised 
to pay the money, or that he directly preferred his 
claim within that period, for the matters in dispute, 
to a Court of competent jurisdiction or person having 
authority, whether local or otherwise, for the time being , 
to hear such complaint , to try the demand, and shall 
assign satisfactory reasons to the Court why he did 
not proceed in the suit, or shall prove that, either 
from minority or other good and sufficient cause, he 
was precluded from obtaining redress.” 

“ But from this rule are excepted (ill claims founded 
on bonds which shall have been in course of payment 
by instalments, or of which any proportion shall have 
been paid within twelve years previous to the insti¬ 
tution of the suit; and also all claims on mortgages, 
the period for rendering which obsolete and unaction- 
able is to be determined by the laws of the country.” 

The first paragraph of this clause, with the excep¬ 
tion of the words italicised, is in the same terms 
ns Sec. 14, Regulation III of 1793. As to the 
second paragraph it may be observed that it was held 
by the Calcutta Sudder Court that, the operation of 
Sec. 14, Regulation III of 1793 was also barred 
by the payment of an instalment on a bond. (Cal. S. 

D., 1845, p. 193 ; S. D., 1847, p. 277 ; S. D., 1849, 
p. 69 ; and Mucphcrson’s Civil Procedure.) 

Article 13 of the First Regulation of the Governor 



lkctore of Bombay, confirmed in Council in August 1800, for 
—— the institution of a Court of -Justice in Surat, was u 
b.jy rai'fus- transcript of See. 14 of Bengal Regulation III of 
Kc' : r. I of 1793, and corresponded to the tii'St paragraph of 
clause 4, Sec. 18, Madras Regulation II of 1802. 
v Subsequently, Bombay Regulation V of 1827 
enacted as follows :— 

Section I. —“ Whenever hinds, houses, hereditary 
offices or other immoveable property have been held 
without interruption for a longer period than thirty 
years, whether by any person as proprietor, or by 
him and his heirs, or others deriving right from him, 
such possession shall be received as proof of a suffi¬ 
cient right of property in the same. But it shall be 
a sufficient answer to the plea of the possession for 
more than thirty years, that the person in possession as 
proprietor, or any of the persons by whom he derives 
his right, acquired such possession by fraudulent 
means, on proof whereof a suit may be entertained 
at. any period within sixty years. 

“ Provided that if such property has been bold for 
more than thirty years by a person or persons bond fide 
believing his or their title as proprietors to be good, 
such title shall not bo affected by the fraud of a 
former possessor. 

“ Nothing contained in this section shall bar an 
action of damages brought within sixty years against 
any of the persons by whom the fraud was com¬ 
mitted. ’ 

Section II. —“ In all suits for damages on account 
of assaults, imprisonments, or other direct insult or 
injury to the person, it shall be a sufficient defence 
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that the cause of action arose more than twelve Lbcturb 
months before the suit was filed. •— 

“ And in all suits for damages on account of 
calumny or slanderous words it shall be a sufficient 
defence that the plaintiff had been in the knowledge 
of the calumny or slanderous words more than 
twelve months before the suit was filed. 

“ In all suits for recovering the right of participa¬ 
tion in caste communications, it shall be a sufficient 
defence that the plaintiff had been acquainted with 
bis exclusion from the caste more than twelve months 
before the suit was filed. 

Section III .—“In all civil suits for debts not 
founded upon, or supported by, an acknowledgment 
in writing, and in all suits for damages other than 
those specified in the preceding section, it shall be 
a sufficient defence that the cause of action arose 
more than six years before the suit was filed." 

Section IV. —“In all suits not falling under any 
of the limitations in the preceding sections of this 
chapter, it shall be a sufficient defence that the cause 
of action arose more than twelve years before the 
suit was filed.” 

Section VII , Clause I. —“If, however, a defence 
be rested on any limitation of time hereto specified 
in this chapter, and the claimant prove that the de¬ 
fendant, or person from whom he deriyss right, had 
admitted the justice of the demand, then the time of 
limitation shall be reckoned from the date of such 
admission, provided that if the demand be founded 
on a written acknowledgment of any sort, the ad¬ 
mission, if it shall have been made subsequently to 
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the date which shall be fixed for the commencement 
of the operation of this Regulation, must also he in 
writing,” 

Clause IT. —“ Also if the claimant have, within 
the time of limitation, preferred his claim to any 
authority (arbitration included) competent to try it, 
and satisfactory reason be shown why a decision was 
not passed (such reason no wise affecting the justice 
of the demand), then the period of limitation shall 
be reckoned from the date of the last proceeding 
known to the defendant in such case.” 

Clause TIL — “ And in cases of the minority or con¬ 
tinued insanity of the claimant no limitation shall 
bar the recovery of a claim sued for within six years* 
of the minor attaining the age of eighteen years or 
the insane person recovering the use of reason, and 
if a claimant die during such minority or insanity, 
the said period of six years from his death shall he 
applied to suits entered by his heirs or executors.” 

Clause TV. —“Except in actions for damages as 
described in Sec. 2 of this Regulation, in which 
cases a period of only one year shall he allowed 
instead of the period of six years recited in the 
preceding clause.” 

Section VITI, Clause I .— “ If a person claims to 
recover property held in mortgage, pledge, pawn, or 
deposit or by other title conferring only a right of 

- The Agra Sudder Court allowed, only a “ reasonable n time after the 
cessation of the disability. The Calcutta Sadder Court allowed the full 
twelve years, if the cause of action first accrued to the plaintiff while lie 
was a minor or a lunatic. (See Calc. S. ft., 18 o 5 , p. 281 .) If a cause of 
action devolved ou a person labouring under a disability, the operation 
of limitation was suspended. (Sec Macplierson’s Procedure, App., IDS.) 
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possession, and not a right of ownership, in siich i*oturb 
case no length of time shall prevent the Court’s — 
entertaining the suit." 

Clause II. —“ But should such property have been 
held, if immoveable, for more than thirty years, by 
a bond file possessor as proprietor ; or, if moveable, 
for any time by a person possessing bond fide as 
proprietor, under a right founded on an equitable 
consideration, such possessor shall not be disturbed, 
though an action of damages may be entertained 
against the person by whom it was illegally alie¬ 
nated.” 

There was no special limitation, by the Iicijulii" xii® three 
tions of Madras and Bombay, to suits for the reco- f 
very of penalties or for the recovery of public «id dr "’ 
rights and dues. Nor was there any such limits- compared, 
tion by the Regulations of any of the Presidencies 
to suits to set aside the summary decisions of the 
Civil Courts. 

Positive prescription was not directly recognized 
by the codes of Bengal and Madras, but it was 
partially recognized by Bombay Regulation V of 
1827. This Regulation again made lapse of time a 
sufficient defence , while the other Regulations prohi¬ 
bited the Courts from hearing, trying, or determining 
the merits of any suit after the lapse of the fixed 
period of time. Verbal acknowledgments of liability 
were sufficient to give a fresh start in all cases in 
the Bengal and Madras Presidencies, but a written 
acknowledgment was necessary under Bombay Regu¬ 
lation V of 1827, when the debt was founded on 
a writing. Then, again, the Madras and Bengal 
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Regulations gave the Courts a sort of discretion 
to extend the period of limitation for any “ good 
and sufficient cause,” which precluded the plaintiff 
from obtaining redress ; so that even depositing a 
document in one Court was in one case held to be 
a “ sufficient cause” for not enforcing a claim under 
it in another Court.® But the Bombay Regulation 
of 1827 distinctly s{xicified minority and continued 
insanity as the only disabilities recognized by it. 

The Madras Regulation, ami Bombay Regulation 
1 of 1800, fixed one general period of limitation, viz., 
twelve years, for all sorts of suits, and the Bengal 
Regulations did the same' with some few exceptions. 
Under the Bombay Regulation of 1827, however, 
suits tor damages on account of injury to the person 
and reputation, and for the recovery of the privileges 
of caste, were limiteei to one year; and suits for 
debts not founded upon or supported by writings, 
and for damages other than those above specified, 
were limited to six years. Suits for the recovery of 
immoveable property and hereditary offices were 
barred after thirty years, and all other suits after 
twelve years. The Bengal Code, as well as the 
Bombay Code, extended the period of limitation to 
sixty years in cases where the possession of immove - 
able property had been acquired by f raudulent means. 
The former Code also allowed sixty years in cases 
oi violence. There were no such provisions in the 
Madras Code. 


1 he Madras Regulation and the later Bombay Regu¬ 
lation allowed the plaintiff further time if he pre- 


a See Special Heporte of the Indian Law Oommisttionera, p. 7 (1811-3.) 
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fcrred his claim to any person having authority, while ekcturr 
the Bengal Regulation required that the claim should — 
be preferred to a Court of competent jurisdiction. 

Thus the Regulation law of limitation of each Presi¬ 
dency differed from that which obtained in the other 
Presidencies, the difference being most remarkable 
in the case of Bombay Regulation V of 1827, as 
compared with the Regulations in the other tvvo 
1 ’residencies. 

These Regulations did not apply to the Non-Regu- Noo-r«u- 
lotion Provinces. The Punjab Code modified Bengal vi»oe«. 
Regulation III of 1793, Sec. 14, and reduced the 
limitation of actions of debt or contract, excepting 
partnership accounts, from twelve to six years. In 
Oude, certain circular orders of the Judicial Com¬ 
missioner were in force before Act XI V of 1859 was 
extended to it by public notification by the Execu¬ 
tive Government* * 4 

The rule a3 to applications for the execution of Kxecutjori 
decrees was not expressed in the Regulations, but the 
twelve years’ limitation was adopted in Bengal by 
analogy to the general law for the trial of suits/ and 


* See Saligram r. Mirza AH Beg, 10 MooreV I. A, t 111 ; and Shah 
Mnkhuu Lall i\ Nawnb JinUnfldulla. 5 W. It., P. C„ 18. 

* See Constructions .3, 136 and 1348. and tho case of Juggannath 
Persluul Sircar decided in 1818. The correctness of these ooustrnctions 
and of the ruling in Juggannath Pershad’s case may bo questioned, but 
they were uphold on argument on the principle it are dnoUU. (Seethe 
case of Sandes, petitioner, docided by a Full Bench of the Calcutta 
Rudder Court on the 21st Fobruary 18*>2, at p. 67 of the Reports of that 
year.) A different rule appears to have obtained in the other Presidencies. 
By a circular of the Bombay Sadder Court, it was ruled that no decreo 
should l>e summarily executed after the expiration of one year from its 
date without first calling upon tho opposite party to stato his objections 
if ho had any to offer ; it then rested vribli tho Judge to admit or reject 
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ltxtitrk such applications might, under slight restrictions, he 
—1 renewed every twelve years, 6 
iv. Th« The three Supreme Courts in the three Presidency- 
towns adopted the English law of limitation as con- 
c.‘ icT" 1 tained in 21 James I, c. 10, and 4 Anne, c. 10, 
1 nL ne ’ and such adoption was recognized by Her Majesty’s 
Privy Council in The, East, India Company v. Or fit 
Churan Paul (5 Moore’s I. A., 43), and in Rucbna- 
bye v. Lallubhoy Mottichand (5 Moore’s I. A., 234). 
These statutes provided that actions of debt grounded 
on any contract without specialty, and actions for 
torts (except slander), assault and imprisonment, must 
be brought within six years, and actions of slander 
within two years after the time when the slander 
was uttered. The Statute of James I further required 
an adverse possession of twenty years to bar an 
action of ejectment. 

There was no statutable limitation in England 
with respect to actions founded on bonds and other 
specialties, before the 3 and 4 Will. IV, c. 42 ; but, 
by analogy to the statute, an artificial presumption 
of payment or satisfaction at the end of twenty years 
was applied to such eases. 7 

Infancy, unsoundness of mind, coverture, impri¬ 
sonment, and absence beyond the territories at the 
time of the accrual of the cause of action were 
disabilities which entitled the plaintiff to claim 



those objections, and if no valid objection existed, to direct the execu¬ 
tion of tho decree. A fresh regular suit was necessary if the objections 
to tho execution were admitted by the Judge. (See the Special Imports 
of the Indian Law Commissioners, 1843, p. 130.) 

« Calcutta S. D. Hep.. 1858, pp. 1341, 1580. 

7 Darby and Doijan^uct. p. Do ; Angoll, § 1)3. 
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exemption from the operation of the Statute of i>kotobb 
James I. The Statute of Anne introduced a further _L 
exception in the case of defendant's absence beyond 
the territories, at the time when the cause of action 
ai'ose. 

Acknowledgments and payments made by the 
debtor were treated by the Courts (though not 
recognized by the statute) as giving the plaintiff a 
fresh start, on the ground that, from sucli acts, a 
promise to j>ay might be implied. The acknowledg- Acl xiv «< 
ments were subsequently required to be in writing ,840 * 
signed by the debtor. (See Act XIV of 1840, 
extending Lord Tenterden’s Act, 9 Geo. IV, c. 14, 
to India.) 

Ibe 3 and 4 Will. IV, c. 27 (an Act for the 
limitation of actions and suits relating to real pro¬ 
perty, and for simplifying the remedies for trying 
the rights thereto), the 3 and 4 Will. IV, c. 42, 
providing limitations for actions on specialties, and 
2 and 3 Will. IV, c. 71, relating to the acquisition of 
easements and profits by prescription, were never 
extended to India, and the Supreme Courts did not 
administer these laws in the Presidency-towns. 

It was held in some cases of contract between 
Hindus that, under 21 Geo. Ill, c. 70, s. 17, the 
Hindu law of limitation, if any, and not the Statute 
of James I, was applicable in the Supreme Courts. 8 
It was, however, subsequently determined by the 
Calcutta Supreme Court, that the English law of 
limitation as a part of the lex fori , was applicable to all 


* Krmno Ohnnd Seal v. Ramdhono Nundan, 1834, Morton’s Reports, 
p. and other cases in the sumo Reports. 
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lec-mihe classes of suitors in that Court, and that the Statute 
of George III had reference only to the substantive 
Hindu law of contracts.' This question, which had 
been determined in the same way by the Supreme 
Court of Bombay, was, in 1852, conclusively settled 
by the Privy Council in the case of Jtuckmabye v. 
Mattichand (5 Moore’s I. A., 234). 

Execution In the Plea Sidp of the Supreme Courts, writs of 
ot decrees. execU |.j 0Il required to be sued out within a year 

and a day after the judgment was entered. But, 
after the year and day, the claimant was allowed to 
issue a scire facias calling on the defendant to show 
cause why execution should not issue. The proceed¬ 
ing was in the nature of a new action to give effect 
to the old. An award of execution iti pursuance of 
the scire facias revived the judgment. 10 
Tins law The law of limitation ol the Mofussil Courts in 
Supreme each. Presidency differed from the English law ot 
compared limitation which governed the Supreme Courts, not 
• of rue onlv in the periods of limitation, but in the cxcep- 

Mofussil J 1 

Courts. 


0 Boor Ohan i Poddar a. Itorannnth Tagore, Taylor and Boll, p. 251. 

10 See Aautosh Dutt v. Durga Char an Chatterjeo, I. L- n., 6 Oalc., 504 ; 
(3. C.) 8 0. L. R., 23. Since the Common Law Procedure Act of 1852 
(15 aud 16 Viot., c. 76), the period of a year and a day is in England 
extended to six years, aud a writ of revivor ia issued in lieu of a scire 
facias. Daring the lives of the parties to h judgment, execution may 
now issue an of oourao at any time within six years from the recovery 
of the judgment. After that period, or after a change by death or 
other wise, before execution can issue upon it, it must bo revived by 
writ, or with leave of the Court or a Judge, by suggestion. (Broom aud 
Hadley’s Commentaries, Vol. Ill, and Stephen’s Commentaries, Vol. III.) 

An equity suio in tho Supremo Court was revived by a bill of revivor, 
and latterly by the simpler method of a BUgtrogtion introduced by Act 
VI of 1854, see. 31. (Aotennouy Dasee v. Harry dose Dutt, 9 0. L. U., 
557.) 
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tions to the application of those periods ; and also in 
the principle on which those exceptions, where they 
were the same, were allowed. 1 

Previous ineffectual proceedings for the matters 
in dispute, in the Mofussil of all the three Presi¬ 
dencies, and fraud in the acquisition of possession in 
that of Bengal and Bombay, were recognized as 
exceptions to the ordinary rule of limitation; but 
such exceptions found no place in the statutes which 
were administered in the Presidency-towns ; while 
the disability of coverture and the exception in the 
case of defendant's absence in a foreign country,* 
admitted by the English law, had no place in the 
Indian Regulations. Again, the principle on which 
the English law had been framed, viz .. that when the 
statute commenced to run it did not cease to run, was 
unknown to the Regulations. 1 3 * * * * If the person entitled 
to seek redress, or the person under whom he claimed, 
was precluded by any disability from obtaining redress, 
during any part of the period of limitation, whether 
at its commencement or otherwise, the operation of the 
rule under the Regulation was suspended , and the lime 
during which such disability lasted was excluded in 
computing the period of limitation. 8 

The anomaly of having one code of laws for the 


1 See Sir James Colviles Speech in tlio Legislative Council, 7th July, 

I85fi. 

3 Plaintiffs absence in a foreign country at the time when the cause 

of action arose was considered a “ good and sufficient cause ” within tho 

moaning of the Bengal Regulations, but. the defendant'* absence was not 

jtrr *c a “ good and sufficient cause.” (See Moopheraon’a Civil Procednro, 

Appendix ; and Ishan Chand r. Partab, 8 VV. It., 31, 1\ 0.) 

8 Troup u. ft I. Company, 7 Moore’s I« A., 101 ,* i W. R., P. C., \Z\, 
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Lbctuhb 

III, 

Draft 
Limitation 
Bills, 1811- 
1835. 


Act XIVof 
1859. 


*SL 


Courts established by royal charter, and three other 
codes for the Mofussil Courts in the three Presi¬ 
dencies, attracted the notice of the Legislature! about 
forty years ago. In 1841, a Draft Act was pre¬ 
pared with the double object of amending the law of 
limitation existing in the Courts of the East India 
Company, and of extending to the Crown Courts 
in India the amendments introduced into the Eng¬ 
lish law of limitation by the statutes passed in the 
reign of William IV, and by 1 Viet., c. 28. Subse¬ 
quently, in 1842, the Indian Law Commissioners, 
with the concurrence of a majority of the then Judges 
of the Supreme Courts, proposed to substitute, for the 
Draft Act of 1841, a uniform law for. the acquirement 
and extinction of rights by prescription and for the 
limitation of suits, and they drafted a Bill for the 
purpose. But nothing further was done in the matter 
until 1855, when Sir J. Col vile moved the first reading 
of the Commissioners' Bill as slightly amended by 
himself. 1 In 1859, the provisions relating to prescrip¬ 
tion were expunged from the Bill, and it was passed as 
Act XIV of 1859. This Act provided one uniform 
law of limitation for nil the Courts in British India, 5 
except as to proceedings for the execution of decrees 
of the Supreme Courts, certain suits by mortgagees in 
those Courts, and suits for public claims under Bengal 
Regulation il of 1805. The Act shortened the 
periods 6 of limitation allowed by the Regulations and 

* See note J, ante, p. 63. 

4 Krifito Kiukur Ghosh v Buroda Kanta Sing 17 \V. R., 292, P. C. 

• The general periods adopted wore twelve years for suits relating- to 
immoveable property, specialties governed by English law, and legacies : 
and six years for other personal demands. The shorter period of three 
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the Statute of James I; laid down rules applicable 
to the execution of decrees ; specified the grounds of 
exception * * * * * * 7 to the operation of the ordinary rule of 
limitation; and rendered vei'bal acknowledgments of 
liability, or payments by the debtor, ineffectual to keep 
alive or revive the debt. The principle of English law 
that a “ legal disability ” to be effectual as an exception, 
must exist at the time when the cause of action 
accrued, was for the first time adopted by this Act. 
The Act further provided a limitation to suits for 
recovery of property against a mortgagee, pawnee, or 
depositary. 

Sir James Colvile proposed to enact specific rules 
for the acquisition and extinction of rights by pres¬ 
cription, but the Act of 1859 provided for the limita¬ 
tion of suits only, and as such left untouched the rule 
of prescription contained in Regulation V of 1827 of 
the Bombay Code. 4 * 


yoars was applied to suits for money lent, for broaches of unregistered 

contracts, for rents, for hire and fortho recovery of property comprised 

in certain possessory awards. Under the limitation of one year were 

brought suits for pre-emption, for penalties, for damages not affecting 

immoveable property, for wages, and for settiug aside public sales and 

summary orders. 

7 The following were tho grounds of exception : 1. Legal disability 
of the plaintiff, including coverture in cases governed by English law, 
minority, idiocy, and lunacy. 2. Ineffectual proceedings hand fide token 
by the plaintiff in a Court without jurisdiction, 3. Defend an t/s absence 
from British India. I. Written acknowledgments of liability to pay a 
debt or legacy, sbjned by tho defendant. 5. Concealed fraud of tho 
defoudaut, whethor tho subject of tho suit was immoveable property or 
not. Besides these grounds which gave the plaintiff an extension, of time, 
the Act mentioned another which gave him an unlimited time, viz., the 
relation of trustee and cestui qui trust. Secs. 11, 14, 13, 4, 9 and 2 of 
Act XIV. 

4 Mahnrana Futtchsangji v. Dossai Rullianrai, 21 W. It., 173, P. C.; 
L. R., 1 I. A., 31. That part of Bombay Regulation V of 1827 which 
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lrcturk /Vet XIV of 1850 is couched in language much 
— more precise than the loose phraseology of t he earlier 
Regulations, but the Judicial Committee of the Privy 
Council did not hesitate to characterize it as an 
Acrixof “ inartiflcially drawn statute,”* and the later Act of 
1871 (Act IX) as a “ more carefully drawn statute ” 
of limitation. 10 


referred to prescription was repealed by Act IN of 187!. Before this 
■repeal the BtnGe of the law iu the Bombay Presidency was this A 
person who, without title, had been in adverse poaseasioxi of any iinmove- 
able property for twelve years, could, under cl. 12. See. 1 of Act NIV of 
1859, resist any snit brought t«> recover it from him, but no such posses¬ 
sion short of thirty years could create a title in his lavor under Reg. V 
•of 1827. The proprietor's title, therefore, did not become extinguished 
by twelve years’ ad vet si possession of another though his right of suit 
against that- other became barred by Act XIV" of 1859, Accordingly, if 
Such person happened to lose his possession, and the proprietor to regain 
it. the former, unless he sued within six months under 8ec, 16 of that 
Act (— Sec. 9, Act I of 1877), mast fail in any suit to eject the latter, 
having no title to stand upon. If the Regulation hnd not fixed a longer 
period of prescription, the original title would have been practically 
extinguished by Act XIV, and could not have be on revived, by n reentry 
after twelve years, upou tho doctrine of remitter, .See Jh.mbhafc v. Thu 
Collector of Puna. I. L. It., 1 Boro., 692, 698. 699. This doctrino of 
remitter is inapplicable to a right which is wholly remediless. i.e, t fur 
■which even a droitural real action docs not lie. And the doctrine is 
necessarily inapplicable where the right itaclf is eirtin/ju*ihal % (Sibohun* 
dor v. Sibkiweu, l Iloulnois, 70; Brimlabun r>. Taraohaud, 20 W. II. , 114, 
Braasiugton r. Llewellyn, 27 L. J. Kxch., 297.) In England, bofcre the 
Abolition of real actions in general, a droitural action was maintainable 
even after a possessory action of ejectment had been barred by tho 
Statute 1 of James I. In Bengal, no such action was maintainable after 
the twelve years, and tho right was wholly remediless. The doctrino of. 
remitter therefore had no application. 

" The Delhi and London Bank r. Orchard, I. L. It., 3 Onlc., 47, P. 0. 

»* Muharann Futtehiungji r. Deswii Kullianrai, 21 W. R., 178, I*. 0. 

Sir .Tames Colvile. who introduced the original bill, and Sir Barn oh 
Peacock, at whose instance several amendments were made before the 
bill was passed into law (Act XIY of 1869), wore both parties to the judg¬ 
ment* in the costs mentioned above. 
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Act XIV of 1859 had not been in force for ten years 
when. Act IX of 1871 was passed with the object (i)~ 
of introducing amendments * 1 11 mainly suggested by 


’ Tli© folIovHag are Home of the amendments referred to above : 

1. The Courts are required to give elVect to the law whether the 

dofence of limitation bo pleaded or nob. (Under Aot XIV of the 

ridings on this troint were by no means uniform.)—Sec. 4, Act IX of 1871. 

2. An extension of time is allowed when the period of limitation 
expires on a day when the Court is olos&d. (Under Act XIV, such exten¬ 
sion was not allowable. Bajkristo Roy v, Denobuttdhu Burma, 3 W. R., 

3. C. C. Ref., p. —Beo. 6. a. 

3. Special laws of limitation are expressly saved from the operation 
of this goneral Aot. (This is in accordance with tho rulings on the 
subject.)—Sec. 0, Act IX. 

4. Express provision is made for co-existing or double disabilities. Any 
mention of the disability arising from coverture is designedly omitted.— 
Sec. 7, Act IX. 

5. It is expressly declared that, in suits on foreign contracts, tho lex 
fori shall bo preferred to the limitation law of the country whore tho 
contract was entered into.—Soc. 12. 

6. In computing the period of limitation, the day on which the right 
to sue accrued is, iu every ease, to be excluded. (Under tho old law, 
the decisions on this subject were not uniform.)—See. 18, 

7. The tiino during which the commencement of a suit* has been stayed 
by injunction is to bo excluded. (This rule is borrowed from See. 689 
of the New York CJodo.)—Sec. 16, 

8. The rule of English law, that a right to sue cannot accruo unless 
there is at the time a person in existence capable of suing, as 3lso a 
person in existence capable of being sued, is adopted, except in respect 
of suits for tho possession of land or of an hereditary office.—Sec. 18. 

9. Amendments of the law relating to acknowledgments and pay¬ 
ments (referred to in the text) are introduced by Secs. 20 and 21. 
Acknowledgments must now bo mode before the expiry of the period of 
limitation. The rule of English law, that the terms of a lost written 
acknowledgment may be proved by parol evidence, has not been adopted. 

10. The effect, of substituting or adding a new plaiutiff or defendant 
(as ruled in ivissen Lall v. Chunder C'oomar. W. R., 1864, p. 152 ; Raj- 
kissoree Dasi r. Buddun Chunder, 6 W. R., 298 ; and Srikissen t>, Ram- 
kristo, 10 W. R., 3 1 7) is declared. — Seo. 22. 

11. The English-law rule of computing t-imo where there are succes¬ 
sive breaches of contract, a continuing breach or a continuing n usance, 
Ls adopted.—-Secs. 23 and 24. 

12. Tho rule laid down by the FIou^o of Lords in Bonomi r. Rsfi kboase 
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Lecture the decisions of the Courts upon the Act of 1859, 
—i and (ii) of facilitating the application of the law by 
a schedule, of the different sorts * 2 * * * * * 8 9 of suits and of cer¬ 
tain applications, of their respective periods of limita¬ 
tion, and of the exact points of time from which 
such periods were to run. The expression ‘ so many 
years from the time the enure of action arose ' in /Vet XIV* 
of 1859, Sec. 1, clauses 2, 8, 11, 12 & 16, was too 
vague, at least for the lay public, and Act IX of 1871 
attempted to remove this vagueness as much as 
possible. 8 

No doubt, in many, probably in most, instances, 


(D H. L., 503) to suits for compensation for an act which becomes 
actionable in case it causes damage, is declared by Sec. 25. 

13. The decisions of the Bombay High Conrt, that periods of payment 
mentioned in instruments bearing a native date should be reckoned 
according to the native calendar, are disapproved, and it is laid down that 
all instruments shall be deemed to be made with reference to the English 
calendar.—Seo. 23. 

14. A rule for the acquisition of easoments by positive prescription 
(referred to in the text) is introduced by Secs. 27 and 28, 

15. An express rule of extinotive prescription (referred to in tho 
text) is applied to lands and hereditary offices.—See. 2D. 

10. An application to execute a decree within the limited time keeps 
alive the decree, whether tho application be made bond fide or not. and a 
new period is allowed from tho date of the application or the issue of a 
notice on the judgment-debtor, but not from the time when u previouo 
bond fide proceeding terminates. No. 167, Sched. ii, Act IX. 

17. Longer time is allowed for the execution of a decree or order of 
which a certified copy has been registered. No. 108. Sched. ii, Act IX. 

2 But, as obsorved by Sir Kichard Garth, in several unreported eases, 

suits or actions wore individualised, rather than classified. 

In specially mentioning a number of suit* which were covered by tho 

tjmcral clause of Act XIV (oiz, r cl. 16 of seo. 1), Act IX shortened their 

periods of limitation from six to throe years. Suits based on quasi 

contraids, suits for mesnejtrofits, and suits for contributions are instances 

of this. 

9 Even the terra “ cause of action ” was not used. The words u right 
to sne'* were substituted for it. Tho term now occurs in Secs. 14 and 24 
of Act XV. 
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the point adopted as the starting point, was in fact 
coincident with the accruing of the cause of action, 
but it was not necessarily bo. * * 4 

The Act also repealed and re-enacted the limitation 
clauses of several special laws, and introduced new 
inodes of interrupting the operation of the rule of 
limitation, such as acknowledgments signed by the 
debtor’s agent, part-payments, and payment of interest 
by the debtor or his agent. To suits by Government 
it made the sixty years’ limitation applicable in all 
the Courts and in all the Presidencies. 

In analogy to Sec. 34 of the English Statute 3 & 4 
Will. IV, c. 27, Act IX further provided for the 
extinguishment of right to land by lapse of time; and 
in analogy to 2 & 3 Will. IV, c. 71, it expressly 
provided for the acquisition of easements by pres¬ 
cription.* 


1 Qobindloll Seal v, Debondro Nath Mullick, 5 C. E. R., 527, 531; 

I. L. R., 6 Calc., G79 

4 Before Act; IX of 1871 came into operation, (prescriptive) ease- 
moufetj could be acquired in the Presidency-towns, by twenty years’ unin¬ 
terrupted user in accordance with the English law, which prevailed 
before tho passing of the 2 and 3 Will. IV, c. 71. (Elliott v. Bkoobun, 
19 \V. It.. L\ C., 194 : Prnnjivandm* v. Mayuram, 1 Bom., 148; Narrotum 

u. Gauaputrav, 8 Bomb., 0. C. J M f>9.) In tho wn/w.<v7 ol* tho Bombay 
Presidency, enjoyment for a period of more than thirty years was required 
uuder Reg. V. of 1827, Sec. l,ol. 1. (Ram Bhauv. Bhni Babushet, 2 Born., 
333; Anaji v. Morugliet, 2 Bom., 334.) In the Bengal Presidency, tho 
weight of authority was in favor of tho position that, by analogy to tho 
law of limitation, an enjoyment for at least twelvo years was necessary. 
(Ameer Ali v. Joyprokash, 9 \V. Jl M 91 ; Mohima v. Cbundi, 10 W. U., 
•ir,2 ; Karfcik Sarkar e. Kartik Day, 11 W. R.» 622.) In the Madras Presi¬ 
dency, a similar opinion was expressed by Sootlnnd, C. J., in Ponuusami 

v. The Collector, 5 Mad., 0 ; but Justioo Inucs, in tho same oase. thought, 
that there boiug no common law on the subject, user for a period shorter 
than twelve years, accompanied by circumstances indicative of a grant, 
might bo suilioicnt. (Subiamaniya v. Raiuchandra. I L. R., I Mad., 335.) 
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lecture Sir James F. Stephen, in 1870-71, proposed to go 
1U 1 further than the English law, and to lay down a 
positive rule of prescription, in respect of corporeal 
property; and although he did not succeed in carry¬ 
ing out his proposal to its full extent, he was able to 
obtain, for the first time, some recognition of the 
doctrine of prescription by the Legislative Council of 
India,— viz., the doctrine of extinctive prescription as 
to land, and of positive prescription as to easements. 

Act xv oi Act IX of 1871 was shortly afterwards replaced 
by Act XV of 1877, which is the present law on the 
subject. This Act has extended the principle of 
extinctive prescription to moveable property, and the 
principle of positive or acquisitive prescription to 
profits a prendre. It further provides for various 
applications mentioned in the new Code of Civil 
Procedure (Act X of 1877, now replaced by the Act 
of 1882), and the schedule of applications in Act XV 
is accordingly more extensive than the corresponding 
portion of the Act of 1871. In other respects too 
Act XV is more elaborate than Act IX, and the 
former is in fact an improved edition of the latter. 
The following arc some of the other additions and 
alterations introduced by Act XV :— 

An express declaration that neither Act XV nor Act 
IX shall be deemed to affect any title acquired, or to 
revive any right to sue barred, under the latter Act or 
under Act XIV of 1859.—Sec. 2. 

Successive or supervenient disabilities, ns well as the 
disability of legal representatives, have been provided for. 
—See. 7. 

The exceptions on account of legal disability, ineffec¬ 
tual but bond ftde proceedings inn Court without jurisdic- 
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tion, concealed fraud, written acknowledgments, and the Lkcture 
non-existence of a person capable of suing or of being sued, _ — 

as well as the provision as to excluding from computation 
the day on which the right to sue accrues, have been 
extended to applwations. —Sec^ 7,14, 18, TO, 17, and 12. 

The Act has been applied to appeals from and appli¬ 
cations to review, decrees and orders of the High Courts 
in the exercise of their anginal jurisdiction, — Nos. 151 and 
162, sched. ii. (These were formerly regulated by rules made 
under the Charter of 1865.) 

Suits to enforce rights of pre-emption have been 
excluded from the operation of the exceptions as to legal 
disabilities, and the non-existence of a legal representative 
capable of suing or of being sued.—Secs. 7 and 17. 

A purchaser for valuable consideration from an ex¬ 
press trustee, whether h# had or had not notice of the 
trust at the time of the purchase, is protected by twelve 
years’ possession.—Sec. 10. 

The time of a defendant’s absence from British In¬ 
dia is excluded in computing the period of limitation, 
i whether a summons could or could not be served upon him* 
during such absence.—Seo. 13. 

A written acknowledgment in rospoet of any matter 
of right gives a fresh starting point. (Under Acts XIV of 
1859 and IX of 1871, acknowledgments were effectual in 
respect of debts and legacies only).—Sec. 19. 

The effect of a part - payment has been cxtetidevl bo 
all debts, whether arising out of a c ontract in writing oi 
not. The payment must appear in the handwriting of the 
debtor, but it is no longer necessary that the payment 
should be endorsed on the instrument or on his own books 
or on the books of the creditor. — Sec. 20. 

The cause of action, or rather the right to sue, is 
renewed de die in diem not only in the case of a continu¬ 
ing breach of contract and a continuing nusance, hut also 
in the case of other continuing wrongs or torts. — Sec. 23. 

In the east* of suits for money lent under an agree- 
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tnont that it should bo payable ou demand, time runs fiom 
the date of the transaction, instead of from the date of the 
demand, as prescribed by Act IX.—Nos. 59 and 7»3, sched. ii. 

The rules as to tho estate of Hindu widows, and 
Hindu managers of joint estates, contained iD Nos. 10/, 
124, and 142 of schedule ii, Act IX of 18/1, are extended 
to Mahomedana where they have adopted the Hindu law 
of property.—Nos. 107,125 and 141, sched. ii. 

Several classes of suits not specified in Act IX of 1871 
have been expressly provided for, such as suits to set aside 
an order releasing or refusing to release property attached 
in execution (No. 11), suits to restrain waste (No. 41), suits 
to compel a legatee to refund (No. 43), suits by wards to 
set aside sales by their guardians (No. 44), suits by a 
Hindu for a declaration of his right to maintenance 
(No. 129), and suits by mortgagees for foreclosure or sale 
(No. 147). Tho Act has re-enacted the express provision 
of Sec. 21, Act VI of 1*74, as to the execution of orders of 
Her Majesty in Council (No. 180), and has added a general 
clause to cover applications not otherwise provided for 
(No. 178). 

Certain numbers of schedule ii, Act IX, have been 
omitted as useless, such as Nos. 33, 73 and /9 of Act IX- 
No. 12G of Act IX has been rescinded, becauso a suit 
“ by a Hindu governed by the law of the Dayablmga 
to set aside his father’s alienation of ancestral proporty 
docs not lie at all. No. 14G, relating to suits for declara¬ 
tion of rights to easements, has also been left out. Tho 
distinction between applications for the execution of sum¬ 
mary decisions, and of decrees or orders passed in Regular 
suits or appeals, lias been abrogated, and No. 10C ot 
Act IX has been omitted. 

The periods of limitation have, in some cases, been 
lengthened, as in suits for infringing an exclusive privi¬ 
lege (No. 11 of Act IX, and No. 40 of Act XV), for taking 
or wrongfully detaining moveable property (Nos. 20 and 
34 of Act IX, and No. 48 of Act XV), for obstructing 
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o way or watercourse, and for diverting a watercourse 
(Nos. 31 and 32 of Act IX, and Noa. 37 and 38 of Act XV). 
fhe limitation periods have been shortened in a fow 
cases, as in suits for establishing or setting aside an adop¬ 
tion (No. 129 of Act IX, and Non 118 and 11.9 of Act XV), 
and suits instituted by mortgagees in the Original Side of 
tho High Court for possession of mortgaged iminovcablu 
property (No. 149 of Act IX, and No. 146 Act XV). 
The starting point ol limitation has also beon altered in 
some eases, as in suits to enforce-a right of pre-emption 
(No. 10, shed, ii, Acts IX and XV); suits referred to in 
Nos. 32, 48, 90, 91, 92, 114, 118 and 127 of Act XV, in 
which the plaintiffs knowledge of certain facts is now 
made an ingredient of his canso of action; suits for money 
payable ou demand, Nos. 59 and 73 of Act XV; suits for 
redemption. No. 148 ; and suits in the Mofussil by rnoit- 
gagros for possession of mortgaged immoveable property 
(No. Ida of Acts IX and XV). Besides, any step in aid 
of execution of a decree or order gives the decreeholdcr 
a fresh start.—No. 179 (cl. 4), Act XV. 

Act A \ ot 18r7 lias itself been slightly amended 
by Sec. 108, Act XII of 1879, Act VIII of 1880, and 
Sec. 156 of Act V of 1881. 
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LECTURE IV. 

THE PLEAS OF LACHES, ACQUIESCENCE, AND LIMITATION. 

>»- 

The doctrine of lach t in equity—The extent to wliicM it is still applicable — 
Laches distinguished from Acquiescence —Laches and acquiescence distin¬ 
guished from limitation and prescription — The effect of laches ill British 
India— Holloway, Turner, au<l West, .LI., on the doctrine <>( laches— Decla¬ 
ratory suits — Saits for specific performance und for injunction — Suits for 
redemption and mesne profits — Lord Chelmsford on Inches and acquies¬ 
cence— Lord Jfldou on acquiescence — Act XIV of 1K59—Ac* I ol 1877 — 
Conditions necessary to acquiescence — The morality ol the pltni of laches 
and acquiescence — Th<» morality of the plea of limitation — The pleii of 
limitation, whether it must be act. up by the defendant —Under the English 
lav — Under the Regulations of Bengal and Madras— Under Acts XIV and 
VHI of 185<J — Exception to the general rule—Under Acts IX of 1871 and 
XV of 1877 — The effect of a previous final decision — 'lhe plea of limitation 
in Courts of first appeal and of second Appeal — Prescription need not he 
pleaded — Limitation may be pleaded even where the right h denied — 
Limitation against a joint onu.se of action — Limitation ns against a defendant 
— Where the defendant pleads a set-off — Where the defendant is bound 
by a summary order — Prescription may tie pleaded against n defendant 
as well ns against a plaintiff — Promise not to plead limitation. 

The doc- Another doctrine, namely, that of laches and 
in,Twm acquiescence, which is similar in its operation to the 
“ llJ,ty ‘ doctrine of limitation and prescription, requires some 
notice here. 

Courts of Equity in England have always, on 
general principles of their own, discountenanced the 
laches and neglect of suitors, and refused relief unless 
sued for within a reasonable time and with reason¬ 
able diligence. 0 They did so, even before the 21st 

* * “A Court of Equity Lord Camden, - by it* own proper author- 

: iy. nU a ti mituTfi nnl a limit ui, ion which proven tad its being called into 
activity, unless at tbo requisition ol! conscience, good faith, and reason¬ 
able diligence.” Sec Brown on Limitation, p. 014. 
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James I, cap. 16, provided for the limitation of Lk ^ t:uj 
actions at law. After the passing of that statute* — - 

equity has, except in cases of fraud, adopted its pro¬ 
visions so far as analogy makes them applicable to 
suits in equity. And since 1834, some suits, viz . 
suits to recover land or rent, are directly governed by 
the express provisions of 3 & 4 Will. I\ . cap. 27.. 

Where the matter, however, is of a purely equitable JJ" £*£ 
nature to which the statutes do not apply even by 
analogy, Courts of Equity still apply the doctrine of 
laches according to discretion regulated by precedents 
and the particular circumstances of the case. 7 If an 
argument against relief, which otherwise would be 
just, is founded upon simple laches or mere delay, 
that delay of course not amounting to a bar by any 
statute of limitations, the validity of such argument 
is tried upon principles substantially equitable. 8 
Where no new rights and interests have meanwhile 
come into existence, or where the other party would 
not be unreasonably prejudiced by the remedy being 
afterwards asserted, such delay will, in general, be 
no bar to a plaintiff’s right to relief. 9 Where the 
question is not one of title to recover property, and 
the plaintiff at the time of suit has no absolutely 
vested right to the particular relief which he seeks 
(it being discretionary with the Court to grant it or 

7 Angell, koo. 2d, note. 

H Lindsay Petroleum Company v. Hurd, 1». R.. 5 P. 

" See JanumUar) is. Atnmrnm, I. L. Ii., 2 Bomb., 1 113, 138. 

Messrs Darby and Boronqnet, citing Pickering t\ Stamford (2 Yew.. 

Jr., 272), Bay: “It may be stated, on a general rule, that whore there is 
a statutory period of limitation, dolay for any length of time short of that 
will not baton absolute bar to a plaintiff's right to relief, except where, by 
reason of sueh delay, innocent persons have been allowed to acquire 
iutc rusts which would be prejudiced by such relief being granted.” 
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LEcmiiB not), the principles of equity, in the absence of a 
— statutory provision, require that tbe party must come 
promptly and as early as he reasonably can. One 
important exception to this rule is tbe case of a 
person in possession under an equitable title, seek¬ 
ing (in a suit for specific performance) to clothe 
such title with the legal title. Thus, where a lessee 
under an agreement for a lease has enjoyed the 
property for years, if the intended lessor were fo 
refuse the tenant his lease, or any of the benefits 
which he had a right to enjoy under it, the tenant 
might always come into a Court of Equity and com¬ 
pel the landlord to grant the lease. 10 

IakHu But mere letches should be distinguished from 

titwttfatad . a t i -i . 0 ,, 

from itc- acquiescence. Laches and acquiescence, says Mr. 

quittance, « are () f ten in exact ]y use d aa identical in 

meaning. In fact, however, there is a great distinc¬ 
tion between them.” 1 Lapse of time or delay in 
suing, unaccounted for by disability, ignorance (of 
fact, if not of law), or other circumstances, consti¬ 
tutes laches? Laches is merely passive, while even 
indirect acquiescence implies almost active assent.* 
Laches, or delay, is evidence of acquiescence when the 
conduct of the parties, during the interval, raises a 
presumption of assent. Acquiescence,—that is, in¬ 
direct acquiescence,—has been defined as “ quies¬ 
cence under such circumstances as that assent may 


10 Seo Clarke v. Hart, « IT. L, C„ 033 ; JuggomatU Sahoo v. Syu<l Shah, 
L. Tt., 2 I. A., 48; 28 W. 11., 00 ; Crofton n. Ormsby, 2 Sell, and Lef., 688, 
608 ; and Ahmed lJahomed v. Adjoin, I. JL. R., 2 Calc., 323, 326. 

1 Canning on Limitation, p. 24G. 

* Lewiu on Trueis, 7th cdn., p. 743; Darby and Bosanquet, pp. 100 
and 197. 

* Banning, p. 240 ; Lewia, p. 744. 
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be reasonably inferred from it.” 4 The doctrine of lectuue 
acquiescence is based on the rule of equitable estoppel, — 
or estoppel in pais? 

Generally speaking, the rule is that, if a man, 
either by words or conduct, has intimated that, he 
consents to an act which has been done, and that he 
will offer no opposition to it, although it could not 
have been lawfully done without his consent, and he 
thereby induces others to do that from which they 
otherwise might have abstained, lie cannot question 
the legality of the act he had so sanctioned to the 
prejudice of those who have so given l’aith to his 
words or to the fair inference to be drawn from his 
conduct. If a party has an interest to prevent an 

4 Lewin, p. 744. 

Direct acquiescence is, where the act complained of was dono with full 
knowledge and express approbation of another, in which case a Court of 
Equity will not allow that ofchor to seek relief against fcho very trans¬ 
action to which ho was himself a party. Indirect acquiescence is whore 
a person, having* a right to set aside a transaction, stands by and sees 
another dealing with property in a manner inconsistent with that right, 
and makes no objection, when aho a Court of Equity will not relieve ; 
but in the latter case the Court not only looks to the conduct of the 
person who stands by, but also considers how far the person in possession 
of the property has any just claims to the protection of the Court. 

Where, for instauce, the possessor lays out his money with a full know¬ 
ledge that the property which ho improves bolongs to another, then it is 
said ho makes the outlay to his own cost. (.See Lewin, pp. 714, 745.) 

It may be hero observed, that in British India if the person wlio makes 
the improvement is not a more trespasser, but is in possession undor 
any bona fide claim of an absolute title, he is entitlod (at the option 
of the lawful owner) either to r* move the materials or io obtain com¬ 
pensation for tlio value of the improvement, independently of au y proof 
of acquiescence on the part of the owner. Thakoor Chumler v, Rmn- 
dhone, 6 W. R., 228, F. B. See also Sec. 51 of Act IV of .1882, the 
Transfer of Property Act, and Sec. 2, Act XI of 1855, which miti¬ 
gated the rigour of the English law on this subject. 

4 Sec. 115 of tho Indian Evidence Act is concerned with estoppels in 
p&is, os opposed to estoppels by matter of record and estoppels by deod. 
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« act being clone, and acquiesces in it, so as to induce 
a reasonable belief that he consents to it, and the 
position of others is altered by their giving credit 
to his sincerity, he has no more right to challenge 
the. act to their prejudice than ho would have had if 
it had been done by his previous license. (Per Lord 
Campbell Chancellor, in Caimcross v. Lorirner, 3 
s Macq. H; L. C., 892.) 6 If a person, having a right, 
stands by and sees another dealing with the property 
inconsistently with that right, and makes no objection 
while the act is in progress, he cannot afterwards 
complain. That is properly acquiescence. (Per Lord 
Cottenham in Duke of Leeds v. Earl Amherst, 2 Phill., 
117, 123.) 7 If a party, who could object, lies by and 
knowingly permits another to incur an expense in 
doing an act under a belief that it would not be 
objected to, and so a kind of permission may be said 
to be given to another to alter his condition, lie may 
he said to acquiesce. (Per Lord Wensleydale in 
Archbold v. Scully , 9 H. L. C., 348, 383.) 8 The 
party so acquiescing cannot afterwards insist on his 
strict legal right. It would bo unconscientious for 
him to do so, and interference on his behalf would be 
refused, even though his right to sue might not be 
barred by any law of limitation.® 


* See I. L. R., 1 All., 85. 
v See Brown, \k GIG ; and Banning, p. 246, 
s See Darby and Bosanquet. p. 197. 

11 But couHonfc or acquiescence cannot eulai’ge the jurisdiction and 
powers of the Court (Srimati Anundo Moyo a. Dkuivudro, 1 \V\ It., 
308, 100 ; Aukhil r. Mohiny. I. Ii. ft., r> Calc., 489 ; Quiros* caae. I. L. It., 
0 Calc., 8*0 i nor * generally speaking, alter the nature and operation of a 
decree in execution. (24 VV. ft., 25 ; I. L. ft,, 1 Ail., 308, but see Sadasiv 
c. lbuwalingft. 24 \\. it, 108, 197, i\ 0.) 






acquiescence, aw ] .imitation. 

' Lachea, like limitation, deprives the ) 
liis remedy. Acquiescence, like preserij 
troys his right. Hut laches and acquiescence defend 
upon general principles, while limitation and prescrip- ViV^tVa- 
tioa depend upon express law. The former are fnnnhnit- 
conclusions drawn from the facts of each particular n^crlp- 
case, while the latter are matters of inflexible law. tl0n * 

A positive law of limitation and prescription applies 
even when there is no actual acquiescence or laches* 

Laches and acquiescence, again, may be pleaded 
against either a plaintiff or a defendant, but limit¬ 
ation may be pleaded against a plaintiff only. 

As the law of limitation in British India is di- The effect 
rectly applicable to all kinds of actions and suits, m lirituh 
simple laches or delay for any length of time, short 
of the law-defined period, will not be an absolute 
bar to a plaintiffs suit for relief. 10 But a consider¬ 
able delay, if unexplained, may raise a presumption 1 
against the right which the plaintiff seeks to enforce, 
and induce the Court to look with very great jeal¬ 
ousy at the evidence produced in support of it. 2 
hutch laoJies may also be a ground for refusing a 
relief which the Court lias a discretion to grant or 
refuse, 8 specially where innocent persons would be 

,u “ Whore there is a statute of limitations, the objection of simple 
Itti hc* does uot apply.”—See Arobbold r. Scully, 0 II. L. 348; see also 
23 W. ft99 ; and I. L. R, 2 Born., 133, 138. 

1 Modhntmdan Sandial r. Suroop Chandra Sircar, 7 W. ft,. P. 0., 78. 

See also Sol. Rep., Vol. Y, p. 123, and Vol. IV; pp. 89, 130. cited in Mao- 
phordon’a 0. P., Appx., 203 ; and Sham t\ Kishon. 18 W. It., 4, p. (j . 

* Amoenmnispa r, Ashruffunnessn, 17 W. ft., P. C., 259. 

a The jnrdisdiction of the Courts in India to decreo the specific per¬ 
formance of contracts and the rectification or cancellation of instru¬ 
ments, to jjrant injunctions, and to make declarations of status or riyrhfc, 
is d iteration ary. See Act I of 1877. Secs. 12, 22, 31, 42, and 52. 
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unduly prejudiced by such relief being granted ;* 
and w here the case is one to which the law of 
li 't'ltion docs not extend (as where the defend? 
and is guilty of laches), long unexplained delay in 
enforcing a particular right may be the basis of a 
conclusive presumption of a release or of something 
done which if done is subversive of the right.® 
Where there is a statutable bar applicable to an 
analogous case, the Court will not, as a general 
rule, entertain such a presumption Avithin a less time 
than the period fixed by the statute. 7 

Where mere laches is insufficient to exclude a 
claimant from relief, it may yet be ground for de¬ 
priving him of costs,® or for reducing the rate of 
interest claimed, Avhen such interest is awarded by 
way of damages.® 

The- doctrine of laches and acquiescence in India 
has been fully discussed in Uda Begham v. Imamud- 
din (Iv L. R., 1 All., 82) anti in Peddamathu/aty v. 
jV. Timma Reddy (2 Mad., 370). Justice Holloway, 
in the latter case, lays down, that where the statute 
of limitation applies, mere laches short of the pres- 

4 Pickering v. Stamford, 2 Ve8., Jr., 272. So© also Lindsay Petro¬ 
leum Company v. Hurd (L. II., 5 P. C., 289) and Durell v. Pritchard 
(L. R., 1 Oh., 244), both of which are referred to in Jamnadas v. Vrij- 
bhuknn, I. L. R., 2 Bom., 133, where tho Court held that an unexplained 
delay of ten months (after protest, &c.), vrliioh is not shown to have 
prejudiced the dofendant, does not disentitle the plaintiff to a mandatory 
Injunction for the demolition of a building erected so as materially to 
obstruct tho plaintiff’s light. 

• Ram Narain Chakerbntty v. Poolin Behary, 2 0. L. It., 5. See also 
Sunt ball v. Bhurosce, 18 \V. R., 57, 

“ Lewin, p. 735 

» Ibid, p 740. 

" Arcbbold r. Scully. Brown, p. 515 ; Mohun v. Bebee, 2 W. B,, P. C., V. 

9 Jualu v. Khuman, I. L. R., 2 All., 517, 
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cribed period is no bar whatever to the enforcement 
of a right absolutely vested in the plaintiff At the —— 
period of suit. Justice Turner, in the other- T‘ .Te, 
assents to this dictum with the qualification that it 
applies to cases in which a suitor seeks some relief, 
which, if he proves his case, the Court is bound to 
grant, and has no discretion to refuse. In a Bombay 
case— Jamnadas v. Vrijbliukan (I. I«. II., 2 Bomb., 133) 

—J ustice West lays down, that even where a plaintiff 
sues for a mandatory injunction, his legal right to relief 
continues until it is barred by limitation, that the 
Courts cannot lay down any shorter period for its 
assertion, and that the discretional power of the Court 
as to injunctions cannot, by reason of mere delay, be 
exercised against the plaintiff, except where new rights 
and interests have meanwhile come into existence, or 
where the other party will be unduly prejudiced by 
the relief being granted after such delay. 

In Mrino Mouse Dabee v. Bkubon Move? Dabee Oe.-inr«- 

v ^ torv hum 

(23 W. R., 42, 44), Sir Richard Couch, C.J., ex¬ 
pressed an opinion to the effect that, in a declaratory 
suit, the Court will, in the exercise of the discretion 
which it has, decline (in the absence of special cir¬ 
cumstances) to make a decree, even if a lesser time 
than the full period of limitation lias elapsed. 

In an application by a charterer against the master Smt• for 

, 1 . p . ... . r - TXT . , specific 

of a slap for an interim injunction, Justice West said: p«ff«>rm- 

1 t -1 o i ,, anoe and 

—“ X am the more disposed to refuse the application for 
here, because it might have been made three days ago, 
and is now made quite at the eleventh hour (Hazee 
Abdullah v. ITaji Abdul Bacha , 1. L. R., 6 Bomb., 5). 

In Ahmed v. Adjim (I. L. R., 2 Calc., 323), Sir Richard 
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Leo an® Gar f h assumes that the doctrine ot laches does apply 
iV '. to a suit for the specific performance of a contract, 
even if it is brought within the statutory period, 
su.t for i n a g U it by the representatives of a mortgagor, 

redemption - 1 p 

ittui meane instituted more than hlty years alter the mortgage, 
" lS " for recovery of possession of the mortgaged pro¬ 
perty, with six years’ mesne profits, on the ground 
that the mortgage-debt had been satisfied by the 
usufruct of the property, their Lordships of the 
Privy Council, referring to the main question in the 
case, say:—“ The question is one of title, and the right, 
to assert that title is to be determined by the law of 
limitation as it stands. The law wisely or unwisely 
has given to mortgagors the long period ol sixty 
years within which to bring their suit, and no Court 
of Justice would be justified in diminishing that 
period on the ground of the laches of the party in 
the prosecution of his rights.” But the defendants, 
who were in possession for about eleven years, being 
(innocent) purchasers for a valuable consideration 
without notice oi the plaintiff s title, then Lordships, 
in the exercise of their discretion, refused to award 
any mesne profits before the date ot suit, on the 
ground of plaintiff’s very great laches, although the 
claim for such profits was not barred by Act X1V 
of 1859, the law of limitation then in force. ( Jwjim- 
noth Shahu v. Si/etl Shah Mahammed, 2o W . It., P. 
C., 1)9.) As mesne profits are in the. nature of damages, 
the plaintiffs had no absolutely vested right to them 
at the date of suit, and it was considered inequitable 
to award them under the circumstances ol the case. 1 ' 


•• lu Xilcoinul v, Guuomoueo (15 W. R., V. 3S, 11) it wa» conaideml 
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ACQUIESCENCE, AND LIMITATION. 

Tho principles which guide Courts of Equity in Inc-rtm* 
England 1 are thus stated by Lord Chelmsford:— ~ 

“ When a person is obliged to apply for the peculiar cC'L- 
rriuif afforded by a Court of Equity to enforce the 
performance of an agreement, or to declare a trust, “ST" 
or to obtain any other right of which he is not in 
possession, and which may bo described as an execu¬ 
tory interest, it is an invariable principle of the 
Court that the party must come promptly, that there 
must he no unreasonable delay, and if there is any¬ 
thing that amounts to Inches on his part, Courts of 
Equity have always refused relief. With regard to 
interests which are executed, the consideration is 
entirely different. There mere laches will not of 
itself disentitle the party to relief from a Court of 
Equity, but a party may by standing by, as it has 
been metaphorically called, waive or abandon any 
right which he may possess, and which, under the 
ci rcumstances therefore, Courts of Equity may say he 
is not entitled to enforce ; where, therefore, on princi¬ 
ples peculiarly equitable, a person applies to a Court of 
Equity to do for him that to which his bare vested rights 
would not entitle him to, a Court of Equity is entitled 
to say, and does say, ‘you are entitled to no favor, 
you wore bound to come within a reasonable time.’ ” 8 

op*u to the defendant to show any special caise, hy way of appeal to (he 
cqttih/ of the Court, to shorten the account which otherwise would have 
to ho taken of the mesne profit® claimed hy the plaintiff. 

' The Pita side and the Equity Side of fcbo Supreme Courts in the Pre¬ 
sidency-towns represented, respectively, the Common Law Courts and 
th c> Equity Courts of England. The High Court, in its Origiual Shio 
exorcises lh>th jurisdictions ; sinoo the Judicature Acts of 187:1, there has 
been a fusion of law and equity in England, Tho M of nasi I Courts here 
were, and are still, in one senso. Courts o£ Law as well ad of Equity, 

* Clarke v. Hurt, C II. L. C., (133. 
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'Plie rule as to acquiescence is thus illustrated by 
Lord Eldon in Dann v. Spurrier (7 Yes., 235):—“The 
Court will not permit a man knowingly, though 
passively, to encourage another to lay out money under 
an erroneous opinion of title (and the circumstance 
of looking on is in many cases as strong as using 
terms of encouragement)--a lessor knowing and per* 
mitting those works which the lessee would not have 
done, and the other must conceive that he would not 
have done, hut upon an expectation that the lessor 
would not have thrown any obstacle in the way of 
his enjoyment. When a man builds a house on land, 
supposing it to be his own, and believing that he has 
a good title, and the real owner perceiving his mistake 
abstains from setting him right, and leaves him to 
persevere in his error, a Court of Equity will not 
allow the real owner to assert his legal right against 
the other without at least making him full compen¬ 
sation for the money lie lias expended,”® Under 
such circumstances equity considers it d'lshonext in 
the owner to remain wilfully passive, and afterwards 
to interfere and take the profit. 4 But if the element 
of fraud (actual or constructive) is wanting, as it 
both parties are equally cognizant of the facts, and 
the declaration or silence of the one party produced 
no change in the conduct of the other, he acting 
solely on lus own judgment, there is no equitable 


* See Ranee Kama r. Jan Mahmud (! I W\ It., fi74) ; and Gale cm Ease- 
ioeutH, 6th ed., p. 78. In Langlois v. Rattray (B C. L. It., 1), Garth, 
C. J., nay* ” K m the deceit and fraud of the rightful owner in the*e 
case* which is the foundation of the rule of equity, and Huch fraud and 
deceit must be very clearly proved. 

< Per Lord Chancellor Crauworth in Itainsden t*. l)y«on. L. R.. 1 H. I>. 
129, MO. 



estoppel. 5 If a stranger builds on the land of ano- Lecturk 
ther knowingly, there is no principle of equity which —- 

prevents the owner from insisting on having back 
his land, with all the additional value of the land 
which the occupier has imprudently added to it. 

And if a tenant does the same thing, he cannot 
insist on refusing to give up the estate at the end 
of his term. It was his own folly to build. 6 But it 
might be otherwise if the lessor’s conduct induced 
a reasonable expectation that he would not throw 
any obstacle in the way of the tenant’s enjoyment. 7 

Act XIV of 1859 expressly provided that the limit- Act xiv 
at ion law therein enacted was not to interfere with 01 
any rule or jurisdiction of the Courts established by 
royal charter, in refusing equitable relief on the 
ground of acquiescence or otherwise. (See Sec. 16.) 

This provision in favor of the Supreme Courts might 
lend some colour to the contention that the equitable 
doctrine of acquiescence was not applicable to suits 
in the Mofusail Courts. 8 

5 Story's Equity Jurisprudence, Voi. II, § 4548. 

* ttamsden r. Dyson. L. R.. I H. L.. V29. 

7 Dann r. Spurrier. cited above; see Banee v. Joykissen, 12 W. Jfc, 495 ; 

Lalla Gopee p. Shaikh Liakub, 25 W. It., 211 ; and cf. Pro&sunno v . 

Juggun&bh, 10 C. L. R. f 25. 

8 See Ram Ran r. Raja Rau (2 Mad.. Ill), where there is a dictum 
of Scotland, C.J., which supports this contention. But the correctness of 
this dictum has been questioned. (See Uda Beg ham r. Imam add in. 

I L. R. t l All.. 82.) Justice Kemp, in Taruk Chander Sandyal r. Hurro 
Sunk or Sandyal (22 W. R., 207), eays. that the doctrine of acquiescence 
does not apply to this country But the facts of the case do not show 
anything* more than delay in bringing the suit. See also Ram pal Shahoo 
v. Miara Lai (24 W. It.. 97) and Sheikh Ally Hossein r. Sheikh Muzhur 
Hossein, 4 0. L. It., 577. fn the former case, although the question of 
acquiescence was raised, it was broadly laid down that our Courts have 
no discretionary power iu the matter of .granting* reliefs, und that aright 
not affected by limitation cauuot be dismissed on the ground of mere 
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Iieoture But the doctrine of acquiescence operating as an 
Ar Tl C( l u ^ a ^° estoppel is. on general principles, applicable 
1 * 77 . ° to suitors in every Court, and cannot be restricted 
by a doubtful implication.® And now the Specific 
Belief Act, Sec. 5G, expressly enacts that where 
there is a continuing breach of an obligation (whe¬ 
ther arising* out of a contract or not), an injunction 
to prevent it cannot be granted, if the applicant has 
acquiesced in it. Where there is more than mere 
laches , where there is conduct or language inducing 

delay. In the latter case ono of the Judges held, that the doctrine of 
laches of the Engli.Mli Courts of Equity does not apply to this country. 

• It may ho here observed that the provision of Sec. 1(5 of Act XIV of 
18:>9 wad nob re-enacted in Acts IX of 1871 and XV of 1877, and that, in 
Sir James Col vile s Bill, Sec. 16 of Act XIV of 1850 xvas not confined to the 
Supreme Courts. Section 24 of the original Bill and See. 27 of the revised 
Bill rttn as follows:— 4 * Nothing in this Act contained shall lx*, deemed to 
interfere with any rule or jurisdiction of any Court in refusing equitable 
relief on the ground of acquiescence or otherwise, to any person whose 
right to bring a suit may not be barred by virtue of this Act.” The words 
“established by Royal Charter ” were added to the word ‘Court’ at tho 
time of the passing of tho Bill. Tho Indian Law Commissioners, iniheir 
Report dated iho 1st October, 1842, say:-— 44 We have introduced n provision 
cort&sponding with Sec. 27 of the Statute 3 Sc 4 Will. IV, cap. 27. to 
preserve any rule or jurisdiction of any Court by which equitable relief 
may be refused on tho ground of acquiescence or otherwise in the party 
seeking it. This provision seems to be necessary with respect to Her 
Majesty's Courts; while it may be applicable also in cases falling under 
the jurisdiction of the Company’s Courts. For example, in the enso of a 
poroon Ruing in ono of the Company’s Courts to recover land of whioh, 
through fraud or mistake, he had been led to make n conveyance to ano¬ 
ther, praying that tho conveyance may be considered void on tho ground 
of such fraud or error, if it should appear that ho had been for some 
time aware of the alleged frand or error, and that he had, notwithstand¬ 
ing, by his conduct acquiesced in tho adverse possession, ns by encourag¬ 
ing the possessor to build upon tho land, or otherwise to lay out money 
in improving it, we conceive that tho Court would think itself justified 
in refusing the Tcmody and relief sought by him, although nob barred 
by prescription, on the ground that ho bad by overt acts given an after- 
confirmation to the deed which his plaint impugned.”—See Thompson 
On Limitation, 2nd ed., p. 302. * 
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a reasonable belief that a right is foregone, the party ikcturb 
who acts upon the belief so induced, and whose — 
position is altered by this belief, is entitled, in the 
mofussil as elsewhere, to plead acquiescence; and 
the plea, if sufficiently proved, ought to be held a 
good answer to an action, although the plaintiff may 
have brought his suit within the period prescribed 
by the law of limitation. 10 

In order that acquiescence may have the effect condition 
mentioned above, the following conditions must be ITac^.- 
fulfilled. 1 ceucc - 


,0 Uda Begbam r. Imamuddiu (I. L. R. f 1 All.. 82), where the Allahabad 
Court quotas Cnirncross v . Lorimor, 3 Macq. II. L. 0., 823; and Ramsden 
<’• Dyson, L. it., 1 Jl. L., 121). 

1 See Lew in on Trusts, 7fch ed., pp. -150, 780, and 700; Brown on 
Limitation, p. old ; Darby and Bosanquet, p. 107. As to knowledge, see 
Jehangir v. Sliamji, 4 Bomb., 185 ; Savnklal *. Ora, 8 Bomb., 77 ; Dharninji 
r * 2 Urr00 » :m 5 Bhoobun t. Elliott. 6 B. I, R., 85 ; Juggobomlhu 

V ' Kurnm, 22 W. R., 341 : Langlois / Rat fray, 3 C. L. R., 1. The weight 
due to a submission to an adverse title depends on the just belief, that 
the parties whose interests are affected by acquiescence possess know- 
ledge of their right, means to enforce it. and counsels how to set abont 
resisting a step injurious to it, which are ordinarily in the possession 
or reach of either of two rival claimants. A presumption by acquiescence 
in a rival claim, from the mere no neon testation for a limited time of 
an adverse title, is not pressed against an infant or a Hindu female 
Jlamamam r. Kulaftthi, 14 Moo. I. A., 346.; 17 W. U., 1. Where there 
is a fiduciary relation (as there is between an attorney aud liis client) 
acquiescence will not be lightly inferred from the delay of the weaker 
party in enforcing his right against the other. Seo Monohor v. Rama- 
Hath, I. L. R., 3 Calc., 473, 483. 

Mr. Collett, in his Commentary on the Specific Relief Act, 1877 (p. 354), 
writes“ Tim following have been said to bo the essentials to constitute 
such acquiescence as wiU mako it fraudulent fora man to set up l,is 
legal rights: (!) A must have made a mistake us to his legal rights ; 
(-.) he must have laid out money or done some act on the faith of such 
mistaken belief; (3) B must have known of his own right which is 
inconsistent with that claimed by A; (•!) B must have known of A’s 
mistaken belief an to his (A’s) rights ; and (5) B must have encouraged A 
in his outlay or acts, either directly or indirectly, or by not av erting his 
own right. (Wilimott v. Barber, 15 Oh. D., SW ; Ruinsdon v. Dyson, L. K., 
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Ljsctcbe (a.) The party acquiescing must hosuijuins, and 

—- not an infant or a lunatic. 

* 

(Ik) He must have full knowledge or the means of 
knowledge of the material facta and circumstances of 
the case. (Knowledge on the part of an agent may be 
constructive knowledge on the part of the principal.) 1 2 

(c.) Jle must, also, to a certain extent, be apprized 
of the law, or how the facts of the case would be dealt 
with if brought before a Court of Equity. But it may 
be doubted whether this condition is consistent with 
the general rule that a mistake of law is no excuse, 
nty ,T™o The plea of ladies, as well as that of acquiescence 

iSw'nmi P ro P er > requires for its validity a finding of fact 
»«iuies- under all die circumstances of each particular caso. 

ceuco. * 

Whether the plaintiff’s delay ic unreasonable, or 
whether his conduct has been such as to induce the 
defendant to alter his condition, whether there is 
mere ladies (which is often looked upon as an inferior 
species of acquiescence), or whether there is acquies¬ 
cence properly so called, must 1x3 determined dif¬ 
ferently under different circumstances. The bar of 
the law of limitation, on the other hand, is stringently 
applied to ail cases alike, whether or not there is 

1 H. L., 121); Beauchamp v. Winn, L. It.. 6 H. L., 223.) But once nn act 

is committed, without such knowledge or assent, a right of action has 
accrued, and no lapse of time short of the period or limitation will bar 
ic, though it may be that delay viewed as laches may make the Court 
decline a particular form of rolief.” „ 

Commenting on ei. (A) of Sec. 66. Act I of 1877, the snmo author, 
at pp. 350*352, points out that the defenco of acquiescence is applicable 
ouly to the case of a continuing wrong, or a continuing breach of contract, 
nud not where each act, though the same in kind, is distinct and com¬ 
plete in itself. 

* Elliott v. Bhoobun, 19 W. It.. 194, P. C; Morans, Witter. I. L. It-, 

2 Calo., 58, 02. 
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actual laches or acquiescence. 1 he plea oi laches is, UB 

in this respect,, more equitable than the objection of —• 
limitation, and the defence of acquiescence proper is 
not only equitable, but such as may be conscientiously 
and righteously urged in a Court ot Justice, but 
the question of the morality of using the law of 
limitation as a defence is, under certain circumstances, 
susceptible of a different answer. 

Referring to the statute of limitations passed in 
the 21st year of James I, Lord Mansfield said: l U e Ijmu»uan- 

debtor may either take advantage of the statute ol 
limitations, if the debt be older than the time limited 
for bringing the action; or he may waive this ad¬ 
vantage ; and in honesty he ought not to defend him¬ 
self by such a plea.” 3 Speaking of the same statute 
Mr. Justice Story, in 1828, observed, 4 that it had 
been a matter of regret, in modern times, that, in the 
construction of the statute ot limitations, the deci¬ 
sions had not proceeded upon principles better adapt¬ 
ed to carry into effect the real objects of the statute; 
that the' statute, instead of being viewed in an 
unfavourable light, as an unjust and discreditable 
defence, should have received such support as would 
have made it, what it was intended to be, emphatically 
a statute of repose.” As no law can be (legally ) 
unjust, it must be admitted that, from a purely juri¬ 
dical point of view, the plea of limitation is not, and 
cannot be, an unjust defence, lint from an ethical point 
of view, it can hardly be denied that, if the defendant 
has no reason to doubt the (natural) justice of the 


* Quantook w England ; sec Angell, sec. 210. 

? Bell v. Morrison ; see ibid , sees. 23 and 212, 
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Lk tcuf. claim made against him, and is able to satisfy it, he 
— ought in point of conscience to do so. If, however, 
the defendant is dubious of the existence and justice 
of the claim, he may honestly and righteously plead 
limitation against it. 6 And where the plaintiffs delay 
and other circumstances have rendered it impossible 
tor the defendant to discharge his obligation, he may 
with a safe conscience invoke the aid of the law. 

If a particular statute of limitation not only bars 
the remedy, but extinguishes the chum itself, the 
■plaintiff cannot, after the expiry of tin; limited period, 
conscientiously assert a right which (by the public law 
to which all rights are subject) is no longer his ; and 
the question of the defendant’s honesty does not arise 
any more than where the law makes it imperative 
on the Courts to take up the question of limitation 
whether raised by the defendant or not. And if the 
statute transfers the plaintiffs right to the defendant, 
he is no more bound in conscience to restore it to 
the plaintiff than a legal heir is bound to give up 
the inheritance to the next-of-kin, when in natural 
justice these latter appear to have a preferable claim.® 


Paley, Lord Holt, nnd Lord IConyon were of opiuion that the plea 
of the statute was by no means generally dishonorable, and Lord t’rau- 
■worfch held, it might often bo a righteous defence. See Drown on 
Limitations, pp. 20—22. 

• But Vatfcol, who bases the law of limitation and proscription on the 
presumption of abandonment, says : —*• if the bond Jide possessor should 
discover with perfect certainty that the claimant is the real proprietor, 
and has never abandoned his right, lie is bound, in conscience and by the 
internal principles of justice, to make restitution of whatever accession 
of wealth ho bus derived from the property of the claimant” (Law of 
Nations, Ch. XI). Tbo possessor i» certainly so bound to restore tho 
property during the court* of prescription, but not after tho expiry of 
tho prescriptive period. This is the opiuion of the most loaruod of tho 
Canonists. See Brown, p. 21. 
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Reasons of public policy having dictated tlie en- Lecturk 
octment of the Taw of limitation, the Indian Legis- —~ f 
lattire has, since 1871, expressly declared that, whether limi mcn. 

..... tilt ’ , whether it 

the defence of limitation be pleaded or not, the mim i>e«* 
Courts, whether of first instance or of appeal, are aVmiunt. 
bound to give effect to such law. (See See. 4, Act 
IX of 1871, and Sec. 1, Act X V of 1877, and the 
illustrations.) The bar of li imitation cannot be waived, 
and suits and other proceedings must be dismissed if 
brought after the prescribed periods of limitation. 

It cannot now he contended that the law of limit¬ 
ation is a law passed in ease, or for tiie benefit of 
defendants, and that they may waive a law which 
is passed for their benefit. But, under English law, u.„i i; r &. a 
as well as under the Regulations and Act XIV of 
1859, this question was not free from doubt. 7 It 
ay as first ruled that the Statute of James I, by its 
own force, operated as an absolute bar and without 
pleading it, but it is now settled law that the English 
statutes of limitation must be pleaded by the defend¬ 
ant at an early stage of the case if he wishes to 
avail himself of them, and that the Court will not 
ex mero motu raise the question of limitation, even 
if it appears on the face of the declaration that the 
cause of action accrued out of the limited time. 8 

igcu88e< in Payne v. Constable (1 ]>. L. U . <>. u. 60); 
but Yachercddy's case (» W. It., P. C., 114) does not appear to have boon 
referred to by the Judges. 

9 SoeAngell, eco. 285; Darby and Boeanquet, p. 427 ; And Banning, 
p. 8, The provisions of the Code Napoleon differ from the Indian law 
anrl also from the English law. Under art. 2225, “ Judges can not 
supply officially the argnmoub resulting from prescription ; ” and under 
art. 2224. •• prescription may be objected in every stage of the cause 
even before the Court of Appeal,” unless the objector can bo presumed 
to liavo renounced it. 
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Lecture Bot the language of tlie Regulations (III of 1793 
for Bengal, IT of 1802 for Madras, and I of 1800 
ltcguiu- for Bombay) was much stronger than, that of the 
Bengal ami English statutes. ' Tlie Regulations prohibited the 
Madras. 0 O u rts of Adawlat from trying the merits of any 
suit, if tlie cause of action should have arisen twelve 
years before, unless the complainant could show by 
clear and positive proof that his case fell within one 
of the recognized exceptions. And in a case where 
it was urged that the plea of limitation not having 
been taken by the defendant on the pleadings, the 
lower Appellate Court was wrong in giving effect 
to it, their Lordships of the Privy Council observed, 
that the positive language of the Regulation affected 
the jurisdiction of the Court, and rendered it incum¬ 
bent on the plaintiff, in pleadings conducted with 
any degree of regularity, to show by proper allega¬ 
tions in his plaint either that the cause of action did 
accrue within twelve years, or to bring himself within 
the other alternative stated in the Regulations ; 
and it was the duty of the Court to give judgment 
against him when the cause came to a hearing, for 
defect of such allegations, unless that defect was 
supplied by the allegations in the. pleadings of the 
opposite party. 8 

There is nothing in Bengal Reg. II of 180.5 which 
affects the previous law in . respect of the matter 


• Yachereddy Chimin v. YaolieredUy Gowdepa, 5 W. It., P. C., 114, per 
Mr. Baron Parke. 

It should be here observed that the language of Bombay Beg. V of 1827 
is not at all prohibitory. So far as it was a law of limitation it merely 
gave the defendant a privilege. The bar of limitation was to ho eon* 
•idered 41 a sufficient dtfonoe*' 
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now under consideration. 10 That Regulation also took lkotuue 
ai.vay f rom the Courts all authority to take cognizance 
of any suit whatever, if the cause of action accrued 
sixty years before the institution of the suit. 1 And 
the provision by which the ordinary period of twelve 
years was extended to sixty years expressly required 
that the plaintiff should set forth distinctly in his 
plaint or application the grounds on which he claimed 
such an indulgence.* Where certain proceedings 
before the Revenue Courts were not in the nature of 
a regular suit, their Lordships of the Privy Council 
applied the rule of limitation, although the plea had 
not been raised in the Courts below/ I here being 
no pleadings in the case, the objection of the plaintiff 
that the defendant had not urged the bar of limit¬ 
ation was considered to be of a technical nature. 

But in a regular suit in the ordinary Civil Courts 
for possession of submerged lands after their p -ap¬ 
pearance (where it was very doubtful upon the facts 
found whether the plea of limitation under Reg. Ill 
of 1793, if it had been raised by the defendant, 
could have prevailed), the Privy Council refused to 
entertain the plea, on the ground that it had not 
been taken by the defendant in the Court of first 
instance, and that the plaintiff had no opportunity 
of meeting it by evidence. 4 This case, however, can- 

.0 , . • ' 

1 Chaatiiftbulli a Device v. Lukhoo Dobi Chowdhuranl, i> \V. It., P. C., 1. 

• Kisson Chunder liny r. Itumkauaye Posa, 2 Hay, 53. 

* Mahu Raja of lUudwnu v. The Government of Bengal, 4 Moo. I. A., 16b. 

The principle of this decision is fully applicable to suits in the Courts 

of Small Cause#, where there are no regular plcndings. See the judgment 
of Peacock, 0. J., in Payne t\ Constable, 1 B. L. It., O. C.. 65. 

4 Mussamut Imam Bandi r. Hurgobinda Ghosh, 4 Moo. I. A., 403 ; (S. 0.) 

7 W. It., P. C., 67. 
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leotubr not be supposed to lay down the broad and general 
— rule that the Courts could not raise the question of 
limitation under the Regulations, simply because the 
defendant had not set up the bar and the plaintiff 
had closed his case; 8 such a supposition would be 
inconsistent with the observations of the Privy 
Council in other cases. 8 

It may be gathered from the decisions upon the 
Regulations of Bengal and Madras, that if the facts 
proved or admitted clearly brought the case within 
their provisions, the Courts were bound to give effect 
to them even if the defendant did not plead them. 

Act XfV r of 1859 enacted that no suit should be 
maintained in any Court of Judicature, unless the 
same was instituted within the prescribed period of 
limitation. After a number of conflicting decisions 
on the subject, it was distinctly held in 18G8 that 
the plea of limitation under this Act did not involve 
a question of jurisdiction in the proper sense of the 
word. 7 But whether the defendant pleaded the law 


Under A els 
XIV and 
VIII of 
lboP. 


4 See Justice X or man's judgment in Payne v Constable, I B. L B 
O. C., BO. 

• The observations of Mr. Baron Parke in Yachereddy Chiuua’s case 
hare already boon referred to. 

In Spooner v. Juddow (4 Moo. I. A., 353. 37<>), Lord Campbell says:— 
u If the Court is forbidden by law to tiy the cause, neither the new 
rules, nor any ounsthn of the defendant, would give the Court jurisdic- 
tiou over it. The foot* ousting the jurisdiction having been brought 
judicially to the notice of the Judge, and with perfect regularity, he 
usurps a jurisdiction which does nob belong to him if he proceeds and 
gives judgment for the plaintiff; therefore, ou those facts coining out 
for the first time on the trial of an issue, though they may seem irrele¬ 
vant to that issue, he must have power by directing a nonsuit or by 
some other means to stop the trial.” In this case the question was oiiu 
of jurisdiction in the strict sonso of the term. 

• Payne e, Constable, 1 B. L. IL, 0. G„ 41/. 
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of limitation or riot, if it appeared upon the facts 
admitted or proved that the suit was barred by the 
law, the Court of first instance was nevertheless 
bound (independently of the provisions of the Civil 
Procedure Code) to hold that the suit should not be 
maintained unless it fell within one of the exceptions. 8 
Act VIII of 1859, the Code of Civil Procedure, 
expressly required the plaintiff to state the time when 
his cause of action arose, and if the cause of action 
accrued beyond the period ordinarily allowed by any 
law for commencing such a suit, to state the ground 
upon which exemption from the law was claimed. 
(See Sec. 2d of Act VIII of 1859, and the corres¬ 
ponding Sec. 50 of Acts X of 1877 and XIV 
of 1882.) The Code further made it the duty of 
the Court to reject the plaint, if, upon the face of 
it, or after questioning the plaintiff, the right of 
action appeared to be barred by lapse of time. (See 
Sec. 32, Act VIII. of 1859, and the corresponding 
Sec. 54, Acts X of 1877 and XIV of 1882.) The 
written statements of defendants were required to be 
confined as much as possible to a simple narrative 
of the facts which were believed to he material to the 
case. (Sec Sec. 123, Act VIII of 1859, and the 
corresponding Sec. 114 of Acts X of 1877 and XI V 
of 1882.) The objection that the defendant had not 
specifically pleaded the law of limitation could not 
therefore be maintained when it appeared upon the 
facts that the suit was barred by the law. But if 

* See the judgments of Peacock, C.J., and Norman. J., in Payne r. 
Constable. Justice Markby was of a different opinion. This was a Small 
Cause Court case to whioli the Code of Civil Procedure aid not apply. 
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Lecture this did not appear to the Court on the face of the 
— plaint, or after examining the plaintiff, there was no 
express provision in the Procedure Code to show that 
the Court of first instance or other Courts on appeal 
were bound ex mero motu , without plea, to raise the 
question of limitation. 9 

It would appear that, speaking generally, the plea 
of limitation under Act XI V of 1859 was allowed to 
be taken up for the first time even in special appeal, 
provided the facts which raised the plea were admit¬ 
ted or found, and no further investigation was neces- 
Exeeption sary to ascertain them. 10 This general rule was not 
general observed, if a previous erroneous but final proceeding 
between the parties precluded the Court from apply¬ 
ing, or estopped the defendant from taking advantage 
of, the Act. Thus, where the judgment in a pre¬ 
vious suit for partition between A on the one hand, 
and A’s father and brother on the other, erroneously 
determined that, under the Mitaikshara, A was not enti¬ 
tled to sue until after his father's death, and the 

v Seo Mora bin v. Gopal bin, I. L. It., 2 Bomb., A. C., 120. See. 4 of the 
Limitation Acts of 1671 and 1877, however, now makes it imperative ou 
the Courts to dismiss a suit or other proceeding instituted after the 
prescribed period, although limitation has not been set up as a defence. 

10 See Narsn r. Kriaua. 1 Mad., 358; Ramnath Yaithalinga. 2 Mad., 
238 ; Sabuji v. Rajosangi. 2 Romb., 109 ; Dwlata bin v. Biru bin, 4 Bomb., 
A. 0,197 ; Ram Dhan f*. Ram Iluttan, 10 W. It., 425. 

But the Calcutta High Court (Justices Kemp and Glover), in Roy 
Dink nr r. Sheo Gholam (12 W. R., 215), held, that a plea of limitation (not 
involving a question of jurisdiction) could not, under Sec. 350, Act VIII of 
1859, be taken, for the lirst time, in special appeal. And Westropp, C. J„ 
in Mom bin <•. Gopal bin (I. L. R., 2 Bomb., 120). doubted the correctness 
of the rulings in 2 Bomb., 162, aud 4 Bomb., 197. As for Sec. 350, Act Vlil 
of 1859 (corresponding to Seo. 578 of Acts X of 1877 and XIV of 1882), it 
may be observed that if that section applied, no decision of a lower 
Court on any question of limitation could be reversed by the High Court 
in appeal, regular or speciul 
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defendants Lad for yeai-8 enjoyed the benefit of that 
judgment, it was held by the Privy Council that A’s 
brother was estopped by that judgment from setting¬ 
up the bar of limitation to a fresh suit instituted by 
A after the father’s death. 1 

Again, where a case was (on special appeal) re¬ 
manded to the lower Court for the trial of a parti¬ 
cular issue on the merits, it was held by four Judges 
of the Bombay High Court, that the plea of limita¬ 
tion, even if apparent on the face of the record, could 
not be raised for the first time in a second special 
appeal from the judgment of the lower Court after 
the remand.* 

But where a Court of first instance decided the 
issue of limitation under Act XIV of 1859 in favor 
of the plaintiff, and the other issues against him, and 
the Appellate Court, without passing any judgment, 
on the question of limitation, remanded the case for 
further investigation, it was competent to the Appel¬ 
late Court, when the whole case came before it ulti¬ 
mately in appeal, to try the question of limitation. 3 

1 Lnkxhmau Pada i>. Ram Chunder Dada, 7 C. L. R. t p. 0., 320. It 
should be observed that sec. 1 of Acts IX and XY had not to be consi¬ 
dered in this case. 

* Mora bin t\ Oopal bin, I. L. It., 2 Bomb., 120. 

* Niljareo v. Mojubullah, 30 W. R., 209. 

Ou the subject of the effect of an order of remand, see Moonshi Buzl 
Rahim ». Sreenath Bose (6 W. R., 195); and Musst. Phool Kumari r. 
Wooukor Persad, 7 W. R., G7. Intbis latter case, Peacock, C.J., observed, 
that the remand order was not intended to exclude the defendant from 
a further liading on tho issue of limitation upon the facts aa they should 
appear upon tho new trial ordered by the Appellate Court. 

Iu Mirza Himmut Bahadur v, Govinda Panday (5 W. R., 91, F. B.) it 
was hold, that submission to a remand order by the lower Appellate 
Court for a trial on the merits, does not preclude the defendant from 
raising the question of limitation in special appeal. 

G 
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IX and XV. 


The effect 
of a previ¬ 
ous final 
decision. 
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And now, the illustrations of sec. 4, Acts IX of 
187.1 and XV of 1877, make it the duty of the Court, 
whether Original or Appellate, to dismiss suits and 
other proceedings barred by limitation, whether limit¬ 
ation is pleaded by the defendant or not, and it 
would seem even when defendant confesses judgment.* * 
But where a suit or other proceeding is barred by 
limitation, if an order be made in it by a Court 
having competent j urisdiction to determine the ques¬ 
tion of limitation, and such order, overruling or 
ignoring the objection, directly or indirectly deter¬ 
mines that the suit or proceeding is not barred, the 
order, unless reversed upon appeal, is valid and bind¬ 
ing. And the Court which passed the order, or even 
a higher Court, cannot in a subsequent stage of the 
same case dismiss the suit or proceeding, although 
such order was erroneous in point of law. 8 Re¬ 
manding a case, on appeal, for the trial of a special 
issue on the merits is indirectly or constructively 
determining that the suit is not barred by limitation. 0 
Ordering the attachment of the debtor’s property in 
execution of a decree, is constructively determining 
that the application for execution is not barred by the 
Statute. 8 And if the order of remand or attachment 
becomes final by reason of no appeal having been 
preferred against it, notwithstanding the discovery 
at a later stage of the case that the suit or application 

4 See the ruling of the Punjab Chief Court in Jaimal Singh v. Bhaga, 
cited in Rivaz on Act XV of 1877, p. 15. 

5 Mungul Pershad r. Grijakant, U C. L. R., P. C., 113. 

* Mora bin v . Gopal bin, I. L. It., 2 Bomb., 120,131. Sec. 4. Acts IX of 
1871 and XV of 1877 would not, it is submitted, alter the rule laid down 
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is barred by limitation, it is not competent to that 
Court or even an Appellate Court to dismiss it on 
that ground. 

.Again, where a suit for the recovery of a principal 
sum with interest, though barred by limitation, is 
erroneously decreed for the plaintiff, and the defend¬ 
ant appeals only as to the interest ordered to be paid, 
the decree as regards the principal having become 
find, and the whole case not being before the Appel¬ 
late Court, the suit cannot he dismissed in toto, on 
the ground that it is barred by limitation. 7 So, if 
some of the defendants appeal against a decree ob¬ 
tained by the plaintiff in a suit which is barred by 
the Statute, and the provisions 8 of sec. 544 of the 
Civil Procedure Code of 1877, or of 1882, do not 
Appellate Court cannot, on the ground of 
limitation, reverse such decree in favor of the other 
defendants who have allowed the decree to become 
.final as against them. But a legally erroneous 
decision in one case between A and B, that A’s cause 
of action has not yet arisen, will, not probably, pre¬ 
vent the Court in a second case between the same 
parties from holding that, under the present law, the 
suit is barred by limitation, though it would not be 
barred if the decision in the first case were cor- 
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”■ f yed IIossein - 6 0* L. a., 2fi7. In this case, the 
g Court did not entertain the question of limitation, because the 

; PPC “' not "P™ the «*c. But might not the Court have 

dismissed that portion of tho claim against which an appeal had been pro- 
ferred d such portion was barred by limitation I See I. L. It.,!) Calc 635 

decree OTe T* „° f , ^ dofoudtt,lts appealed against, the whole 

. an Appellate Court is allowed to reverse or modify tho deoreo 
« favor of all the defendants, provided the decree proceed p nZ 
ground common to all of them, " 
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leotuue rect. The defendant may or may not be estopped' 
—1 by the decision in the first case from setting up the 
statute, but the Court, it is apprehended, will not 
be precluded by it from applying the law to the 
The. of second case. A Court of Regular Appeal may or 
sllcourtaor may not allow new evidence 10 to be taken on the 
!mi a Kd question of limitation, but if it finds the necessary 
' ippei, ‘ facts, it is bound to dismiss the suit as barred, 
except, perhaps, where it is clearly precluded from 
doing so by some other imperative rule of law appli¬ 
cable to the particular circumstances of the ease. 
These remarks apply also to second or special appeals, 
provided the facts on which the question of limitation 
depends are admitted or found by the lower Court. 
The Allahabad High Court has gone further, and in 
a recent case in which the plea of limitation, although 
abandoned in the lower Appellate Court, was urged 
in second appeal, Straight and Duthoit, JJ., said: 
“ We must of necessity notice it. now that it is pressed 
here,” and they remanded the case for a finding of 
fact, 1 which they considered necessary for determin- 


0 Seo Lakahman Dada v. Kara Ckuudor Dad a. 7 0. L. IL, 320 P. 0., 
and Parthosuradi v. Chinna, I. Ii. It., ft Mad.. 304. In this latter case 
it was held that the doctrine of “ estoppel by verdict” was not applicable 
to the determination of an issue of law. 

10 Seo Morasu v. Krisna. 1 Mad., 358 ; also 3 Mad., 258, 

• But it may be hero remarked thatoven questionsof jurisdiction, when 
depending upon questions of fact, cannot be taken up for tho first time 
in special appeal [pev Garth, 0. J., in tho Court of YN ardw v. Rupman- 
jari, 25 W. It., 260 ; and Peacock, C. J., in Lutifoonesea v. Babu Pulin, 
W. It , Sp. No., p. 31, F. B.; see also 5 W. It., P. C., 2L Bbai Chaud v. 
Perfcab). And that no question or objection should bo permitted to bo 
raised or taken in Special Appeal, which if raised in tho lower Courts 
might havo been met iu those Courts by adopting a course which can¬ 
not be adopted in Special Appeal, (iVr Couch, 0, J,» ifc Shib v, Muring* 
22 YY. It., 302.) 
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ing the question of limitation. (Bhawni v. Bishextmr, 
1. L. R., 3 All., 846.) But it is nevertheless pro* 
per, that the preliminary objection of limitation, if 
not discovered by the Court at the first stage of the 
suit, should be taken by tlie defendant, at the earliest 
opportunity afterwards, in order to prevent the waste 
of time and money which a different course would 
entail. 

As to prescription, it may be observed that it is not 
necessary for the defendant to plead specially that 
the plaintiffs title has been extinguished by the 
Statute, the proper course in pleading is to traverse 
the owner’s title.* 

A plea of limitation is not necessarily a mere plea 
of confession and avoidance. A defendant who does 
not admit the plaintiff’s right may plead limitation as 
an alternative ground of defence. 8 The defendant 
may say that the plaintiff has no right to the thing 
claimed by him, and that even if lie hw tmy right, 
he is barred by limitation. In a suit for possession, 
if the defendant denies the plaintiff’s right to posses¬ 
sion, but fails to prove his own allegation of a right 
to remain in possession as tenant of the plaintiff, 
he may nevertheless avail himself of the plea of 
limitation on the ground of his actual possession as 
a trespasser.* 

Under what circumstances, if any, a tenant, a 

2 Beauvoir v. Owcu, 5 Exoh., 166; see Darby and Boeanquofc. p. *J89. 
Tin language of the English (3 k 1 Will. IV, oap. 27, sec. 31) in this 
matter is similar to the language of see. 29, Aofc IX of 1871, and sec. 28 
of Act XV of 1877. As to when the plaintiff should plead prescriptive 
title, see Lecture XI. 

3 See Sootee Misser’s cose, 16th September, 1863, 2 Sevestro, p. 219. 

4 Diaoinonoc Dobeo r. Doorgaporsad, 21 W. It., 70, I\ B, 
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lkctwue trustee, a mortgagee, a servant or an agent may rely 
—- on the defence of limitation in a suit for possession by 
the landlord, the cestui que trust, the mortgagor or 
the master will he considered elsewhere.* 
gainst#" Where two plaintiffs sue upon a joint cause of 
of act^u!** actioii, and the defendant pleads limitation, if one 
of the plaintiffs is barred by limitation, the other can¬ 
not recover upon a separate cause of action, if any 
accrued to him at all. In order to succeed in the 
suit as brought, it must be proved that the joint 
cause of action is not barred. 3 * * * 7 8 

Limitation The provisions of the Limitation Acts do not in 
a deXeud- terms apply to defendants, so that a defendant may 
set up a right by way of defence which he would be 
precluded by limitation from setting up as a plaintiff 
by way of substantive claim. 7 In other words, lapse 
of time, where it does not extinguish the original 
right, is, generally speaking, no bar to a plea or 
defence based on such right. 8 But a plea of set-off, 
wi>«re the though not within the Statute of James I, is in 
IfZiT England held to be within the equity of the Statute, 
sct-uff. ull( ] where such a plea is made, plaintiff can take 
advantage of limitation in the same maimer as a 


3 See on this subject, Shaikh Nnjmuddin r. Mr. Lloyd, 15 W. R., £22 ; 
and Madliub Chunder Gireo Petitioner’s case, I. L. It., 5 Calc., 243. 
Section 10, Acts IX of 1871 and XV of 1877. See pp. 147 6t m/. 

9 J&ajaram v. Luchman Persad, 8 W. R., 15, 21*22, F. B. 

See also Ram Komal v. Nuud Ram (10 W. R., 212), where it was held 
that in a joint claim for possession., plaintiffs must establish a joint 
enjoyment of the property within the period of limitation. As to suits 

by joint ooutractoos, see Itam Sebuk v. Ramlal, I. L. R., ft Calo., 815 ; 
8 C, L. R., 487 ; and Kalidas v. Nathu, I. L. R., 7 Bomb., 221. If one is 
barred, all the others are in effect barred. 

7 Ram Narain v. Poolin Bohari, 2 C. L. R., 5. 

8 Liudley’s Tbibaut, p. 184, aud Appendix, p. cxv. 
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defendant. In this country, the provisions of sec. Ill dectueb 
of Act X of 1877 and of Act XIV of 1882 express- — 
ly require that the sum which the defendant claims 
to set off against the plaintiff's demand must lie 
legally recoverable. And as a debt barred by limit¬ 
ation is not legally recoverable, it cannot be set oil 
against the plaintiff’s demand. 

In some other cases, the defendant may be pre¬ 
vented by the doctrine of presumption from availing 
himself of a ground of defence, which but for the law 
of limitation he might; have made a ground of action. 

Long delay in asserting the right, to abatement of 
rent may induce the Court in a suit for arrears of 
rent to make a conclusive presumption against the 
defendant’s plea. 9 And though limitation does not 
apply to a defendant, the question may arise whether 
or not he is bound by a summary award or order, which 
becomes final by reason of its not being contested 
within the time allowed by law. If the award oi 
order becomes by lapse of time conclusive as to the 
right of the parties, even a plaintiff may derive advan- order, 
tage from such lapse of time. 10 

0 Ram Narain ». Poolin Behari, 2 C. L. It., 5. 

Badri Prosad r. Mohammed, I. 1. R-, 1 AIL, 381, F. B. Tn this case 
the defendant had not sued to establish his right after an order refusing 
to release hia property from attachment, under sec, 246. Act VIII of 
1859, which corresponds with see. 283 of Act X of 187 < and of Act XIV 
of 1882. After the time pn* cribed by law for such a suit, the plaintiff 
who had purchased the attached property in execution was allowed to 
recover it from the defendant; on the ground that the latter was precluded 
from asserting his right. See also Babu Hit Narain e?. Paltoo, 1 Shome’s L. 

K.., 173. In the following cases of yamssory awards not contested by the 
defendant within time, the plaintiff’s contention that the defendant was 
barred was not allowed. As to such awards by Revenue-Officers, see 
Shuukur t>. ltaja Ram, 4 W. R.. r,6 ; and Mohima Clnmder t>. Rajkumar, 

10 W. R., 22. As Jto awards under Act IV of 1840 ( — sec. 530, Act -V 
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Lkotiirb Whether the plaintiff acquires a title by positive 
— prescription, or whether the defendant's rbdit is 

Presorip- . , , , . . 

tion may extinguished by extinctive prescription, the law of 

be pleaded . . , , , , 

a^ain^a prescription may, of course, be pleaded against the 

defendant n /» •, 0 . 0 

as well &6 cietenaant. bints to recover property comprised in 

Againnt a . x L 1 

piaimiff. certain possessory awards or orders of the lie venue 
or Criminal Courts (Nos. 45 and 46 of Act IX and 
Nos. 46 and 47 of Act XV) are, it is apprehended, 
within the purview of sec. 29. Act IX of 1871, and 
sec. 28, Act XV of 1877 ; and if so, a plaintiff, who 
had been in possession for three years under such an 
award or order, suing the defendant for possession 
will now be allowed to contend that the defendant’s 
right to the property has been extinguished by the 
lapse of three years from the date of the award or 
order. But if the defendant recovered the possession 
of the property within the three years, or continued to 
be in possession for the three years, though he did not 
sue to set aside the award or order, the plaintiff suing 
for possession, cannot benefit by the fact that three 


years have elapsed since the date of the award or 


order. See Mohima v. liajcoomar, 10 YV. R., 22. 
nouopLa ^ promise by the defendant that he shall not raise 
limitation, the plea of limitation to the plaintiff’s claim frus¬ 
trates the policy of the law, and is, therefore, stand¬ 
ing alone, of no avail to bar the operation of the 


Statute, 'i'he defendant notwithstanding the promise 
is entitled to judgment if the suit on the original 


of 18<2 — sec. 145, Act X of 1882), seo Joogul Kisboro v. Rajkishoro, 
3 W. R., 120; and Wise n. Amoeroonessa, 6 C. L. R., P. C., 249. Rut it 
Bhould be remarked that none of these oases was decided under Aot IX 
of 1871 or XV of 1877, which expressly extinguishes the right in soino 
coses, Seo Lecture XI, 
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claim is brought after the time allowed by law . 1 A Lko™™ 
breach of a promise not to take advantage of the ~ 
Statute, if made for a good consideration, would only 
entitle the plaintiff to bring a separate action for 
damages. And if the promise is made before the 
expiry of the period of limitation, the plaintiff’s 
forbearance to sue would of itself be a good consi¬ 
deration . 3 


' ^' ie p ‘ U, tupra; and B. I. Co. n. Odit Cham Paul, 5 Moo I A 
4»; Banning on Limitation, j,. fi2 ; and Darby and Bosanqnet, p. 60 

pIca ° l laehe * is di % ent - Where the defendant 
wrote that should his premises at any time become a nuisance, he was 
wi mg' t<i assume that the plaiutiffs wore not damaged in their rights 
y do! ay,—it was field, that the defendants could not set up the lachcn of 
the plaintiff. Baxter «. Bower, cited in Gale on Easements, otli Edition, 

A compromise between the parties, reserving pa between them Pffp ,. „ 

questions relating to a claim, which might arise out of the result of a 2R£ 
poudm.' suit, may, in certain cases, have the eff-efc of preventing ibe n,ise in 
operation of the Statute. See Syud Lntf AJi Khan r. Al,ulnLsa, C1,ses - 
2 , .: „ ' x . In *«■ <**>. which was decided under the old law 

the plaintiff sued his co-sharer for money had and received by him for 

the plaintiffs use. In the previous suit (which was against a debtor of 
the co-sharers) it was necessary to decide whether the money had been 
paid to the defendant for himself only or for the plaintiff us well, and 
it uns decided that the payment (so far as the debtor was concerned) 
was a payineut in respect of the joint dues of the plaintiff and defend- 
ant. Until the decision of that suit, it could not (as between plaintiff 
and defendant) be saul that the defendant had received any moimy for 
the plaintiff s use. Cf. Art. .12, Act XV, and I. L. K„ 3 All,.170. 

<> Moo, I, A., i i ; and Darby and Bosanquet, p, 57. 
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LECTURE V. 

TRIAL OF THE PLEA OF LIMITATION, AND THE BURDEN 
OF PROOF. 

Plea of limitation tried separately from, and before, the merits — When tried 
together — When the questions of possession and title arc tried together — 
Sec, 14, Beng. Reg. Ill of 1793 prohibited the trial of the merits of a suit 
barred by limitation—Practice before and after 1859 — The onus as to the 
issue of limitation is on the plaintiff—Rule as to the quantum of evidence 
required — When the onus is shifted — Onus in suits for recovery of possession 
— What the plaintiff is required to prove in ejectment —Where the land in 
suit is bed-bharati — Where it is u khal or khal-bharati land — In the case of 
waste or jungle lands — Suits by reversioners, Ac, — Suits under art. 14), 
Act XV — The two Privy Council rulings considered by the High Courts of 
Calcutta, Bombay, and Allahabad — Where evidence of acts of ownership is 
forthcoming, and where it is not — Where possession under a title is proved, 
but not within the prescribed period — The opinions of Wilson and Field, JJ,, 
on the question of onus — English authorities on the question of onus — 
Wrongful possession of land under a claim of right before diluvion — The 
Calcutta F. B. ruling on the question of onus — Where the land is incapable 
of actual enjoyment in any of the usual inodes — Onus as to the date of a 
change in the condition of such land — Possession within twelve years need not 
be proved in suits under art. 144, Act XV — Proof of determination of parti¬ 
cular estates —Of possession having been permissive—Of disability and 
fraud — When onus is shifted in pre-emption suits— Onus under arts. 133 <fc 
134 of Act XV — Proof of exceptional circumstances. 

The ordinary rule is, that the plea of limitation 
should be tried separately, and that, before the bar is 
removed, the plaintiff is not entitled to go into the 
merits of his claim. But there may be cases in 
which it will be necessary to investigate all the facts 
before the law of limitation can be applied to the 
claim. In such cases the plea in bar may be tried 
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in conjunction with the merits of the case. In a 11 
suit brought to recover property from the bands of 
an alleged trustee, the defendant may deny the trust, 
and at the same time plead limitation. Here the 
Court must first determine that the case is not a case 
of trust at all before it determines the issue of limit¬ 
ation. 4 And in a suit by a person excluded from joint 
family property to enforce a right to share therein, it 
would be necessary to determine whether the property 
in suit is joint family property, before the provision 
of No. 127, Sched. II of the Limitation Act of 1877 
could be applied to it. The plaintiff must, at the very 
outset of his case, show that he is a person excluded 
from joint family property in which he has a right 
to share.® 

And although it is generally proper to deal with the 
question of possession, for purposes of limitation, as * i °”» r[ ^ . T i 
distinct from the cpiestion of title, sometimes, as foV ofe 
instance, where the right to land which is unfit for together, 
actual enj oyment in the usual modes (c. //., waste or 
jungle land) is disputed, it is often impossible to 
give evidence of acts of ownership or possession 
over the property, because it is uninhabited and 

a See Mahammed Azira v. Sumeerooddin, 12 W. It., 2SG ; Kasim v, 

Kedar Nath, I W. It., 8G4 ; Woodin v. Ambien. 3 W. R., 22G. See also 
ltajab Saheh Perhlad r. Doorga Persad, 12 W. R., P. C., 14, in which the 
question of limitation could not be decided before deciding the question 
of the validity of the mokrurree potfcak set up by the defendant. 

4 See the referring order of Justice Mitter in Dinomoncy v. Doorga 
Persad, 21 W. B., 70, F. B. Under Act XIV of 1850, in Rnujeefc Ram v 
Gohurdhun, 20 W. R., 25, and under Aot IX of 1871, in Radha Gobind v. 

Inglis, 7 C. L. R., 304, the Privy Council decided the question of title first. 

* Sec Indernarnin’s case, reported in the Englishman of the Cth August 
1875 ; Kalikishoro v. Dhununjoy Roy, I. U. R., 3 Calc., 228; Obhoy r 
Gobind, I. L. R., 0 Onlo., 237. In this respect there is no difference 
between Act IX of 1871 and Act XV of 1877. 
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Lectuke uncultivated, and no acts of ownership by any one 
— have been exercised over it. In such cases it is often 
necessary to try the question of title in conjunction 
with the question of limitation. In the doubt creat¬ 
ed by the absence of proof of possession by either 
party, the Court is obliged to resort to evidence of 
title, and to presume that the party who has the 
title lias also the possession.” And even in the case 
of cultivated lands, if there is strong evidence of 
possession on the part of the plaintiff, opposed by 
evidence apparently strong also on the part of tho 
defendant, the Court is sometimes obliged to try the 
question of title first, in order that it may decide the 
question of limitation, with the aid of the ordinary 
presumption that possession accompanies title. 7 

Where it was admitted that plaintiff had a share 
with defendant in a certain mehal, and the question 
^ns, whether the lands in dispute belonged to that 
or to defendant’s separate mehal, the plea of limita¬ 
tion was held to have been correctly tried with the 
merits ot the case. 1 be defendant having admitted 
that the plaintiff was in possession of the whole of 
his share of the joint mehal, the suit could not be 
barred by limitation if the disputed lands formed 
a part of that mehal, while if they did not, the 


* ’'foliima Oh.mder c. Hu.ro Lai, I. L. R.. 3 Calc., 708 ; (S. C ) 2 C L R 
304 ; Ram a. Ki.au, r, C. I,. U„ 481. 1 ' “•» 

’ Jtmijuot Rum v. Gobiirdhun, 20 W. R , 25, 30. P. C. There is no law 
winch says that the issue of limitation must, in every ease, he tried before 
the merits. See the referring order of Justice Mitter in Diuomouev e. 
Doorga Period, 21 W. R„ 70. F. IJ. I„ Rodha Gobind o. Xuglis, 7 C.h. 
11., .161, au.l Uunjcet Rom v. Goburdhun, 20 W. R., 25, the Privy Council 
decided tho auoatiou ef title before that of limitation. 
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defendant would be entitled to judgment on the Rectum; 
merits. 8 _'i_ 

lint, generally speaking, in suits for ejectment 
based on boundary disputes, where plaintiff admits that 
he has been dispossessed, the issue of limitation is the 
first to be considered, and it is wholly independent 
of the boundary question. No proof of anterior title, 
such as would be involved in the decision of the 
boundary question in plaintiff’s favor, can relieve 
him from the burthen of removing the bar of limita¬ 
tion by proof that the cause of action accrued to him 
on a dispossession within twelve years next before 
the commencement of the suit. 8 

Bengal Reg. Ill ol 1793, sec. 14. and the correspond- s<*c. h, 
ing enactments of the other Presidencies, prohibited in '§ inis 
the Courts from hearing, trying or determining the I’ho'lri.y ?! 
merits ol any suit it it was barred by limitation. «fV«nu' 
But even this provision did not prevent the Courts limitation, 
from considering the merits ol the case so far us 
such consideration was necessary to determine the 
question of limitation,—that is, to ascertain if the suit 
was actually barred! 

A literal interpretation of the section, however, 
might have prevented the Courts from going into the 

* Doorj-a Utiia v Uataamotiee. 1 W. ii.. 61. A similar reason is given 
in 12 W. R., P. C., 14, which was a case for betting aside uu alleged 
mo/trurrre. 

9 Maharaja Koonwar v. Nundo Lai. $ Moo. I. A., 9y : (S. 0.) I W. R., 

P. C., Al. This case was decided under the Regulation of the Bengal Code. 
h\ ttudha Gobind r. luglis, 7 C. L. R., 3P.4, P. C. (a case governed 
by Act IX of 187 1 and Aofc VIII of 1859), where the land in dispute was 
heel-bharati % the first question raised and decided was the question of 
title. So also in Itunjeet Ram v. Goburdhun, 20 W. R., 25, P. O. (a 
case of dispossession of a mouza, governed by Act XIV of 1859 and Act 
V III of 185D), where fcho evidence of possession wus con dieting. 
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merits of cases which could be, and were, decided on 
the issue of limitation. Rut the practice 10 of the Court 
was opposed to such litoral interpretation. And now 
the language of the Limitation Acts since 1859 is in 
this respect very different. In Tarakanto Banerji v. 
Puddomoney DaseOy their Lordships of the I'rivy 
Council overruled the decision of the Sudder Court 
on the cpiestion of limitation, and, finding that the • 
merits had not been entered into in the Courts below, 
remarked, that it was much to be desired that, in 
appealable cases, the Courts below should, as far as 
may be practicable, pronounce their opinions on all 
the important points, so as to enable the Appellate 
Court to decide the appeal finally. 

And in a later case the Calcutta High Court ob¬ 
serves, that the objection of the special appellant to 
the effect that, when a case is decided on limitation, 
the Court cannot go into the merits, is untenable. 
There may be cases, specially such as are appealable 
to Her Majesty in Council, where it is very right 
that the merits should also be gone into, so that the 
Lords of *the Privy Council may be in a position, if 
they overrule the decision on limitation, to hear at once 
the appeal on the merits, and so save the parties from 
the trouble and expense of remands to this country. 

The same principle applies, more or less according to 
the circumstances of the case, to all appealable suits.* 


10 See Gholam Russool v. Mussfc. Mugglo, 1 Moo. I. A., 446. in which the 
Sudder Court tried both the question^ and their decision was affirmed 
by the Privy Council 

» 10 Moo. I. A., 477 ; (S.C.) 5 W. R., P. 0., 63. 

9 Shibo Doorga v. Syud Hossein, 6 W, It., *218 ; see also Kajah Lall v . 
Delputi, I. L. R., 6 Calc., 363; (S.C.) 6 0. L. R., 371, 379. 
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It is a settled rule of law that it is for the .plaintiff 
to show primd facie that his suit or right of action 
is not barred by limitation.® 

The Civil Procedure Code requires that the plaint 
should set forth the cause of action and when it 
accrued, and if the cause of action arose beyond the 
period ordinarily allowed by any law for instituting 
the suit, the ground upon which exemption from such 
law is claimed. (Sec. 26, Act VIII of 1859; sec. 50, 
Act X of 1877 and Act XIV of 1882.)* 

The Code further provides that, if the suit appear 
from the statement in the plaint to be barred by any 
positive rule oflavv, the Court shall reject the plaint.® 
(Sec. 32, Act VIII of 1859; sec. 54, Act X of 1877 
and Act XIV of 1882.) Thus the plaintiff is under 
the necessity of satisfying the Court that his claim 
is not barred by lapse of time. Nor does this obli¬ 
gation cease when the plaint has been admitted. If 
the defendant plead limitation, or if, although he do 
not plead it, it appear to the Court upon the facts 
that the suit was commenced after the period of limit¬ 
ation had expired, the Court is bound to call upon 
the plaintiff to prove that he lias not forfeited his right 
of action. A suit which is barred by limitation can¬ 
not be maintained in a Court of Justice. The words 
of the Law of Limitation as contained in Keg. Ill of 


Ljcctoiie 

A r . 

The ontts 
aft to the 

WftUO Of 

limitation 
is on the 
plaintiff. 


• Mohammed Ibrahim v. M. B. Morrison, I. L. R., 5 Calo., 36, 37. Seo 
Wiiby v. Hetman, 2 Cr. A; M., 658. 

Ihc Regulations of Bongui and Madras wore interpreted as laying 
down the same rule. See YacheraddyV wise, 5 W. R., p. c., 1 H, anti it, p. 92 . 

* Jn Raja Shahob Perhlod >*. Moharaja Itajeudro Kishore, 12 Moo. I. 
A.. 289; (S.C.) 12 W. R v P. 0., 6, 19, their Lordships of the Privy Council 
fifty ; “ Section 32 (Act VIII of 1859; shows that tho plaintiff ia bound to 
satisfy the Court that his right of action is not barred by lapse of time.” 
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lkctcjuk 1798, sec. 14, and Act XIV of 1859, sec. 1, were 
—- distinctly prohibitive; and sec. 4, Acts IX of 1871 
and XV of 1877, renders it obligatory upon the Court 
to dismiss a suit which is instituted after the pres¬ 
cribed period of limitation. If, therefore, any ques¬ 
tion or doubt on the subject arise, the plaintiff is 
bound (primd facie) to satisfy the Court that it has 
not been induced to entertain a suit which the law 
has forbidden it to entertain. 6 The Court will, how- 
Uuic ns to ever, as respects the quantum of evidence required, 
* mu'!>("" consider the opportunities which hi particular cases 
required. each party may naturally be supposed to have of 
giving evidence. 7 

In a suit for breach of contract, the plaintiff must 
prove that the breach of contract 8 or other event from 
which limitation commences to run occurred within 
the limited time. 

Similarly, in a suit for a tort, the onus is on the 
plaintiff to prove that the malfeasance, misfeasance, 
nonfeasance or other event from which limitation com¬ 
mences to run took place within the prescribed period. 


6 Seo Pnndurnng.Govinda v. Balkrishna Hari, 0 Bomb., A. C. J., 125. 

7 ltaj&h Kissen Dutt v. Noreudru Bahadur, L. Hop., 3.1. A., 85. In this 
case the question was whether a suit for redemption was barred by limita¬ 
tion, and it depended upon the further question whether or nob the term 
for redemption fixed by tho instrument of mortgage had expired beforo 
]85o. The defendant’s case was. that the instrument w'as lost in the 
mutiny, but that the term fixed by it had expired before 1856. It was 
held that the onus lay on the plaintiff to substantiate his case by giving 
some primd faci* evidence that tho term did not expire before 1856, and 
that as the plaintiff had giveu such evidence, the burden of proof was 
shifted on the defendant, mortgagee, for it was more in his power to give 
accurate evidence of the contents of the instrument than in that of the 
plaintiff. 

* See Taylor and Bell. 131 ; and ftajah Judoobhoosun v. Mr. T. J. 
Kiuuy. 3 W. li., S. C. C. Kef., pp. 9, 10, 
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When the plaintiff’s suit or proceeding is primd bectuhr 
fade within time, if the defendant alleges that — 
the case is governed by a special clause allowing a mu* i* 
shorter period of limitation, it is for him to sat isfy 11 ' 1 
the Court that the case comes under that special 
clause . 9 The burden of proof lies on the defend¬ 
ant, because he would fail if no evidence at all were 
given on this question on either side . 10 If the 
defendant wishes the Court to believe in the exist¬ 
ence of particular facts, which if believed would 
operate as a bar to the suit, it is for him to prove 
those facts , 1 except perhaps when the facts are 
specially within the knowledge of the plaintiff . 2 And 
when the charge is made of want of bona jides, 
it certainly lies upon the party making that charge 
to substantiate it by evidence satisfactory to those 
who have to decide the question . 3 

In a suit on a bond or a promissory note payable 
at a fixed period after demand , where the plaintiff 
contends that no demand was made anterior to the 
period of limitation, the burden of proving an earlier 
demand lies oil the party who pleads limitation . 4 * 

But here, aS in other cases, the plaintiff must show 
primd facie that his cause of action arose within the 
limited time before the onus is shifted on the defend** 


* See Mohansing r. Cornier, I. L. R., 7 Bomb., 478. 

'• See hoc. 10a, Act I of 1872. 

' See see. 103, Act I of 1872. 

* Seo sec. 10G, Act I of 1872. 

* Beuoderam Sein v. Brojendro Niirain, 21 W. R., 07, P. C. 

4 SoeCh. Div., G87, Brown v. Rutherford. A note payablo “on de¬ 
mand ” is immediately payable, but a note payable three months after 
demand gives uo cause of action unless a demand has actually been 
mado. Sep art. 72, Sched. II, Aot XV of 1877. 

H 
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lkottoe ant. It is not necessary to prove the earlier demand 
— (or any other fact) by direct evidence. The evidence 
afforded by circumstances may be sufficient. 5 

In a suit under art. 127 of Act IX of 1871, by 
a Hindu excluded from joint family property, to 
enforce a right to share therein, when the plaintiff 
shows primd facie that his case falls under that article 
(Obhoy Chum v. Golnnd Chunder, I. L. R., 9 Calc., 

237), it is for the defendant to show that the plaintiff 
claimed and was refused his share more than twelve 
years before the institution of the suit. (IJansji v. 
Valabh, I. L. R., 7 Bomb,, 297.) 

Onm in When plaintiff alleges that he has been dispossessed ,' 
and sues to recover possession, the ordinary rule 
poatwsio". a ppp le( | j 8 £[ ie onus j 3 on him to prove possession 

and dispossession within the prescribed period. He 
is bound to satisfy the Court that he lias had posses¬ 
sion within that period, but it may not always be 
necessary for him to prove that possession by positive 
acts of ownership ; the Court may in some cases pre¬ 
sume in his favor from the fact of previous title and 
* possession. 6 

Speaking of suits for the recovery of immoveable 
property (under sec. 1, cl. 12, Act XIV of 1859), 

Sir Richard Couch, C.J., says : “ It has been settled 
that the plaintiff must show that he or some one 
through whom he claims has had possession within 


n Ram Chumler Ghoshal v. Hemangineo Pebi. 3 C. L. R.. 336, 348 : I. L. 
R., 4 Cato., 283 ; and Brown v. Rutherford, 24 Ch. Div., 687. Au offer of 
payment of the principal or an actual payment of interest before suit 
has been considered sufficient to raise the presumption of a previous 
demand. 

* Moliini ilohuu Pass i\ Kristo Kisliorc Putt, 12 C. L. R., 337, 
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twelve years before tbe suit. It be sues for the reco¬ 
very of immoveable property on the ground of having 
been dispossessed from it, he must show that be has 
come within twelve years from the time wli.cn his cause 
of action arose—the time when lie was dispossessed. 
It is not enough for him to prove his title to the pro¬ 
perty which is the subject of tbe suit, and leave it to 
the defendant to show that the suit is barred by tbe 
law of limitation by proving when the plain till was 
last in possession. ' It has been considered, looking 
at tbe way in which the law of limitation is framed, 
that the plaint iff is bound to give evidence of that 
kind.” 7 8 Applying this rule to suits for shares in joint 
family property (under cl. 13, sec. 1. Act XIA of 
1.859;, it was held that the onus was on the plain¬ 
tiff to show that he had possession of his share, 
or received payments on account of it, within twelve 
years from the institution of the suit. 3 

On the question of limitation in a case of ejectment 
(under Act XI\ r of 1859), the Bombay High Court “ 
say : a The burden of proof being upon tbe plaintiff, 
what is he required to prove ? Simply that the cause 


7 OoHfiain Bass 0. Seroo Knmaid, 19 W.R., 192. This was alar* the 
rale in suits for ejectment governed by the Regulations. See Maharaja 
Koowar v. Baboo Nund Ball, 1 W. It, P. C., 51 ; (S.O.) *> Moore h 
I. A„ 190 ; also Rajah Shaheh Perhiad «. Bvtdhu Sing, 12 W. It., 
V. C„ 6, 19 ; Beer Chunder Joobrnj v. Deputy Collector of Mmllua, 13 W. 
R., P. C., 22. It may bo observed that, in alt these throe oases, the plain- 
hith admitted having been actually (lUpotsmetl by the defendant for ten 
or eleven years before the institution of the suit. Sir Richard Couch's 
run ark.-', also evidently refer to suits for possession oi immoveable property, 
when the plain tiff, while actually or constructively in possession of the 
property, has been d'U/puss0Ssc(t or has discontinued the possession. 

8 Qossain Dass r. Seroo ICumari Deb in, 19 W. R-, 192. 

0 In Pandit rang Gtoviudu d. Bnlknshna I lari, f> Bomb., A. C., 125. 
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Lsctuhk 


Wlifit the 
plaintiff is 
required to 
prove in 
ejectment* 


Suitsbyre- 

versionera, 

&c. 


of action accrued •within the period of limitation 
made applicable to the suit. 10 This is by no means 
equivalent to saying that a plaintiff, in an action of 
ejectment, must prove that he has been in possession 
within twelve years, i le may not have been in posses¬ 
sion within twelve years, and yet the cause of action may 
have accrued within that period. If a man buy a piece 
of open ground, lie is not bound to enclose it or to 
build upon it or formally to take possession of it ; 
uor, if he does formally take possession of it, is he 
bound to proclaim by subsequent acts the continuance 
of his possession : so long as the land remains un¬ 
occupied, his rights are not interfered with, and lie is 
not called upon to assert them. He has no cause of 
action, and there is no person whom he can sue* 
His cause of action accrues when another person 
takes possession of the land, and not before. * 1 2 If he 
has omitted to take possession of the land himself, 
(he may not he able to treat the intruder as a tres¬ 
passer, but) he can bring an action to eject him at 
any period within twelve years from, the date of the 
intruder’s occupation of the land.”" 

ll) In exceptional cases* where tbe period of limitation runs from a time 
posterior to the accrual of the cause of ac ti cm * fcho plaintiff need only 
show that he ia within time from the starting point fixed by law* 
For an example, see No* 30* Sched, II* Acts IX and XV; and sec, 1, oL l f 
Act XIV of 1850. See Leknvm Koor -c, Janki, W* ft., 18(1 i, p, 285* 

The cause of action xu a pre-emption suit is the- sale to a stranger, but. 
t hopunoium tempor is Is not the date of the sale. 

1 So also, in suits by a reversioner or remainderman* or by a person* 
■who ia not entitled to immediate possession at the time when the defend^ 
ant first takes possession of the property t the cause of action arises only 
when the estate falls into possession* 

2 Sir Richard Garth considers these remarks of Aid rill, J-. about posses¬ 
sion to be applicable to all cases where the production ot! direct evidence 
of possession ia either difficult or impossible (12 fk L B- r 263) ; Justice 
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In a recent case 3 before the Privy Council, the Lkctlrb 
plaintiff claimed certain lands included within the W| ~ |M 
limits of a bed , or lake. The land so claimed had be- 
come dry and cultlivable during, at least, a part of nai 
the year. The proprietor of a neighbouring talook 
was the defendant, and ho denied the plaintifl’s title 
to the soil of the bed , and relied on adverse possession 
for more than twelve years before the institution of: 
the suit. The plaintiff having given evidence of his 
ancestor’s possession of the main talook to which the 
bed appertained, and proved his title to the soil of 
the bed itself, their Lordships said ; “ The question 
remains whether the disputed land had or had not been 


Wilson appears to consider them applicable to waste or unreclaimed lands 
(S 0, L. R., 130), 

In the ease supposed fay MelviU, JF., it is not stated whether the vendor 
hm given up his own. pomade u. If it is assumed that the vendor has 
given up possession, it follows that the vendee has, in the eye of the law, 
been in possession of the ground from the date of pur chase, and he 
would be in a position to prove ftuoh possession. If the vendor being 
in possession does not actually or constructively deliver possession to the 
vendee, the latter must ordinarily bring his suit against the former or 
his representatives or assigns, within twelve years from the date of pur¬ 
chase, in a suit for possession, when the plaintiff, while in possession, 
lias been dispossessed or has discontinued the possession, the cause of 
action being the di^posseasiou or the discontinuance, the plaintiff must 
pro vp that he had lost possession within twelve years* Discontinuance of 
positive acts of ownership, however, does not necessarily amount to loss 
or discontinuance of possession in the eye of the law. A stranger most 
have entered into possession before the possession of the owner can (in the 
absence of express abandonment) be said to ha ve discontinued. 

And iii suits falling under art. 145 of Act IX of 1871 ftort nidk under 
144 of Act XV of 1877, it is not necessary for the plaintiff to prove that ^ ^ 
he was in possession within the period of twelve years, provided the suit is 
brought within twelve years of the time when the possession of the defend- 
ant or his predecessor in interest became adverse to the plaintiff. Mon- 
war Ali v. Unnoda Period, I. L. JL, ft Gale., 014, P* 0.; and Koran Sing v, 

3Ba1tar All, 1, L. % 5 All, 1, P. 0. 

3 Rad ha Goiiinda Ray v. lngUn, 7 0, L. It,, 364, F. 0* 
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Lecture occupied by the defendant for twelve years before the 
— suit was’ instituted, so as to give him a title against 
the plaintiff, by the operation of the Statute of Limita¬ 
tion. On this question, undoubtedly, the issue is on 
the defendant. The plaintiff has proved his ti tle ; the 
defsndant must prove that the plaintiff has lost it by 
reason of his, the defendant’s, adverse possession.”' 1 ' 


The f wo 
Privy Co un¬ 
til ruling* 
consuls rf:d 
by the High 
Courts of 
Calcutta. 
Bombay, 
and A iia- 
liabad. 


4 This ruling at first sight appears to be opposed to other decisions of 
f .ho X nvy X ouncil, specially to the decision in Maha^itja, TCoovvar s easo T 


8 Moore, 199 ; (3, C.) i W, JL, R G, 51. in which it was held that no proof 
of anterior title in the plaintiff can shift the onus upon the defendant of 
proving the time ami manner of dispossession. Boo Kalichiiru v. The 
Secretary of bfcate, 8G* L. B., 90; and Momnohun v. Mother a Molmn, 
ibid* 126, where the conflicting d&cislofgli are reconciled in two different 
ways. 

In Kali Churn’s case, Sir Richard Garth (incorrectly) assumed, that 
the plaintiff in Maharaja Koowaris ease did not attempt to prove any 
possession at amj time before suit, and added that, in Radlia GobindVcaso, 
the plaintiff did his auceafcoFs possession, though not within the 
statutory period. In Monmoh un*s case. Justices Wilson and Field disfcm- 
guMi the two Privy Council eases by pointing out that the second case 
related to land recently formed by the gradual drying up Of a lake 
belonging to the plaintiff, while the first referred to land which was 
occupied and was from before susceptible of actual and visible posse sfiion* 
In a later case, Haftfe Mahomed Abdool Gunny, 13 (I L. R. f 257 (F.B*), Sir 
Richard Garth distinguishes the two Privy domicil eases by remarking 
that the second case proceeded upon the well-known rule that n title 
and when once established, must bo presumed to continue, at least, 

in cases where there h no direct evidence of possession, and where such 
evidence is, from the nature of the case, either difficult or impossible to 
obtain, and by adding that the defendants who apparently had first 
brought the bed of the bed into cultivation, wore presumably better able 
to prove when and how the cultivation had commenced* In the same ease 
Mifcter, MoDo^&U, Frinsep and Wilson, JJ,, were of opinion that the 
distinction depended upon the character and condition of the land in 
dispute in the two oases; that if the land is incapable of any beneficial 
mu, or if it produce some trilling profit now and then, if H is perma¬ 
nently or temporarily incapable of actual enjoyment in any of the ous- 
foimiry modes, as by residence, or tillage, or receipts of a settled rei^ 
the principle of presumption may bo reported to, and that the Privy 
Council gave the plaintiff in tho second case the benefit of the preump- 
lion because the land was beeUbkuratL 
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In Sun mirl All's case (9 W. R., 124) Sir fames LBcrouk 
Peacock, 0. J., pointed out, that when lands which —- 
are not in their nature capable of actual occupation ft hhal or 
(such as a. hhal) appertain to lands which are oecu- rati land, 
pied, the possession of the former follows that of the 
latter ; that, generally speaking, a hhal- would con¬ 
tinue in the possession of the person in possession of 
the lands to which it appertains, until it dries up and 
becomes culturable; but if any one to whom, it does 
not belong takes possession of it even before it 
becomes endurable, a cause of action accrues to the 
party entitled from the time of such wrongful posses¬ 
sion ; that the same law of limi tation applies to hhals 
and h'harat lands as to other lands, though with 
regard to the former there might be more difficulty in 
determining the time at which lorongful possession was 
taken ; that, looking to the nature of hhal bha rat lands 
and the presumption that the person in possession of 
the main land tp which it appertains was by implication 
in possession of that which appertained to it until 
some one else took actual possession, it woidd be for 
the defendant to show that he took -possession of the land 
at a time more than twelve years before the commence¬ 
ment of the suit ; and that even in the case of such 
lands the Court had to try (with, reference to these 
remarks) whether the plaintiff was in possession of 

In Move Desai v. Rafaeho.tidra, 1*1, IL, RomK* i>0«S, Melvill, -J*, 
refers to the apparent Inconsistency of the Privy Council decisions, and 
without attempting’ to reconcile them, holds that the fmv remarks 
in Radii a Gobind’e case could not have been meaut to upset the old 
rule applicable to ordinary cases of ejectment. But In Samifi 
Kanj 7 1- Ij. IL, J3 AIL, 343, F. B. ? It has been held that, under the authority 
of Rad hi Gobiud’s case, proof of title is sufficient to shift the ami* of 
proving extinction (of title by limitation) to the defendant. 
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Lectubm the land within twelve years before the commence' 
ment of the suit.® 

t0 t; ^ e presumption of possession, Sir Kiclmrd 
lmZyi 0 ^ ar(; k> J-j i n Moldma Chunder Dey v. Hurrolal 
&ircar* says: In some cases, as for instance where 
grants or leases have been made of waste or jungle 
lands and the right to these lands is disputed, it is 
often impossible to give evidence of acts of owner* 
ship ox* possession over the property because it 
is uninhabited and uncultivated, and. no acts of owner¬ 
ship by any one have been exercised over it. In 
such cases it ia often necessary, for the purpose of 
deciding the question of: limitation, to rely upon very 
slight evidence of possession, and sometimes posses¬ 
sion of adjoining land coupled with evidence of title, 
such as grants or leases ; and the Courts are justified 
in presuming, under such circumstances, that the 
party who has the title has also the possession/’ 

Eiw®!* 1 " * * n R am bandhu v, Kusu Bhaita , y the learned 

acts of Chiet J ueti.ee observes that, as long as reliable evidence 

ownership « ,, , ' ° 

m forth- ot acts oi ownership is forthcoming, there is no 
w&w difference between the proof of possession in the. 
case of jungle or waste or uncultivated lands, and 
tliat in the case of cultivated lands, and such proof 


Ah to the onus and the presumption in those tad analogous eases, 
see 8 W. R., 71, 80, 82, Messrs. Watson & Co. v. The Government (jangle 
or uncultivated kails ); 9 W, R., 12.4, 8aumid AU v. Mnssanmt Kurrim- 
OOuisHit (7,-hah: ftud khal-bharati lands) ; 11 W. It. 268. Mahomed v. Kur- 
rim {bed lands); 16 W. R„ 102, Raja Leelaauud i>, Mtassamufc Basses- 
roonnissa (jungle land) ; 24 VV, R., 410, Mooch cor am v. Bissambhur 
(unoccupied and exceedingly narrow strip of land) ; 80. L. R., 126, Mon- 
niohun. Ghose i. Mothura Mohun Roy {reformed alluvial lands as opposed 
to new accretions). 

* 2 0. L. R., 864. 

’ o 0. L. It., 481, Rarubandhu v. Kusu Bhulta- 
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is oftentimes forthcoming, as in the cutting down o( lkciturb 
trees, grazing of cattle, or putting up of boundary — 
marks or fences, and the like.'* But it does some- 
tunes happen, that neither party to a suit has exer¬ 
cised any acts of ownership at all over the lands in 
question which are capable of proof, and then in the 
doubt created by such absence of proof or of reliable 
proof, the Court is obliged to resort to evidence of 
title, and to presume that the party who has the title 
has also the possession. 8 Where there is evidence of 
some acts of ownership, it would be right for the 
Court to decide the case upon that evidence, so far as 
the question of possession is concerned, without 
resorting to the proof of title. 8 

In Kali Charan Sahu v. The Secretary of State f morepos- 

^ T *1 j T nr)- 1 

Sir Richard Grarfck C. attempts to reconcile the der a titte 

* \ f i T I -I nm * 1 18 P l 'OV*!d ( 

Privy Council, decision m 8 Moore s 1. A M l>rJ 7 with but not 
that in 7 0. L* R m 364 ? and remarks, that the laws 
of Limitation and Civil .Procedure make no distine- ‘ 

tion between different kinds of land ; that the pre¬ 
sumption must in one case be the same as in another; 

» Xu Watson v. The Government, 3 W. II., 73.. 80, Sir Bathes Peacock, 

0. J., referred to the habit of cutting or preserving the wood, gathering 
wax or wild honey, collecting sticklao, &o., ns some evidence of posses¬ 
sion of jungle lands. 

" But even in shits for land which is cultivated or otherwise occupied, 
the ordinary presumption would be that possession went with the title. 

That presumption cannot, of course, be of any avail in the presence of 
clear evidence to tho contrary ; but where there is strong evidence of 
possession on the part of the plaintiff opposed by evidence apparently 
iiferbng also on the part of tho defendant, in estimating the weight due 
to the evidence on both sides, this presumption is sometimes regarded, 

20 W. It., 25, P. C., Ron jest Ram Panday t). Goburdhau Ram Panday. In. 
this case the plaintiff’s suit was, with the aid of this presumption, held 
to bo within time. 

!a 8 C. L. It., 90, Kali Charan v. The Secretary of State, 
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Lkctukb 

V. 


JBngliiih'aii- 
tlioriiie# on 
the question 
ol a mm. 


that dispossession must mean the same thing in one 
ease as in another; that the reason of the law applies 
equally in the case of cultivated land as in the case 
of jungle land or land covered by water ; that in 
suits brought as upon a dispossession by the defend¬ 
ant, if the plaintiff proves bis title and possession at 
any time before suit, such possession is 'presumed to 
have continued until the dispossession by the defend¬ 
ant, so that the onus is thrown upon the defendant 
to prove when such dispossession first occurred. 1 In 

1 This opinion is hi accordance with that of the majority of the Judges 
io Poole v, Griffith, 15 2r„ 0. L, R , 289, 279, hut ib is opposed to the Full 
Bench ruling in 12 Gale* L. XL, 257, Hafte-a. Abdul Guny, 

Messrs, Darby and Bosanquet, in their treatise on the Statutes of 
Limitation, make the following remarks on the subject of proving the 
commencement of wrongful possession : In consequence of the statute 
not operating unless there is an actual wrongful possession, as well as 
discontinuance of possession by the rightful owner, a question of great 
practical importance arises in ejectment where the plaintiff proves title 
and possession under it, but not within the statutory period dat ing back 
from the commencement of the action ; namely, whether the onus of 
proving tv Jam ih$ wrongful pimevsimi began is on the plaintiff or defend¬ 
ant* As the general rule in ejectment is, that the plaintiff must recover 
by the strength of his own title* and not by the weakness of that of the 
defendant, and must prove not merely a right of property* but a posses* 
sory title unbarred by the Statute of Limitations (Taylor and Horde, 
1 Burr*, 60. 119 ; Nepean v, JDoe <L Knight, 2 M. Sc W., 894 ; Ooie on Eject¬ 
ment, 6), it would seem on principle that the onus should be on the plain¬ 
tiff, arid this was the opinion of Pigot, O.R., in a case in the Exchequer 
Chamber in, Ireland, and of two of the Judges in the same case in the 
Court below, but all the other Judges, seven in number, seem to have 
thought the onus lay on the defendant. (Poole t\ Griffith, 15 C. IT 
289 ; H iX in error, ibid, 277.) The majority of the Judges seem, 
indeed, partly to have grounded their decision on the opinion, that the 
execution of a lease by one through whom, the plaintiff claimed and 
continuous payment of rent under the lease afforded some presnmpi ive 
evidence against the defendants, both that the lessee at the time the 
lease was granted was put into actual possession, and that he continued 
in such possession. The other throe Judges dissented from this,’-■ Darby 
and Bosanquct, pp. 221, 222, 

Air. Brown, in his work on the Law of Limitation as to real pro- 
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another part of the same judgment Sir Richard Garth Rwtuke 
says: “It is surely enough, for the plaintiff to —- 

prove prim/). facie his title in possession, and that 
the defendant has been in wrongful possession within 
twelve years before suit, leaving the defendant to 
prove, if he can, a statutory title by twelve years’ 
adverse possession.” 

In a later case ( Hafiz Mahomed v. Abdool, 12 0. 

L. U., 257), the learned Chief Justice restricts the 
application of the rule of ■presumption to cases where 
there is no direct evidence of possession, and where 
such evidence is, from the nature of the case, either 
difficult or impossible to obtain. 

In Momoohm Ghosh v. Mathura M.ohun Roy? Tr opin- 
Justices Wilson and Field considered the question ol M 
onus in cases of gradually diluviated and gradually oatLieQues- 

° . . * 1 nongftdnt/d. 

reformed land both from the point of view oi principle 
and from that of authority. Justice Wilson said : 

“ Certain propositions of law upon the subject are 
undoubted. It is not disputed that, as a general rule, 

jwirfcy, p* 80, observes: ^ In Poole v. Griffith (15 Ir. 3 0. L, IL f 2S0) 
the Court said, that as chap* 27 (3rd and 4th Will. IY) bars not 
only the remedy but also the right, the claimant must show, within 
that time, not only a right, such as may exist on paper or parchment, bnt 
a title to the possession unbarred by the statute (Nepean v. Doe d . 

Knight, 2 M* & W., 8lM) ; and that when sttch a title is shown, the 
defendant, to displace it, must on his part show a title sufficient for 
that purpose, and camiot rest on simple possession. An ad verso posses¬ 
sion for twenty years would sustain such a title, but must be proved. 

But in blie same ease iu error (15 Ir. f 0. L, R«, 288), Bigot, 0. B., said, he 
saw nothing in the second and third sections of the Statu to, or in the 
authorities by which they have been expounded, to abridge the protection 
given to possession, or to shift from a plaintiff the burden of proving a 
possessory title unbarred by the Statute o£ Limitations ; or in other words, 
to enable him to recover upon tlio weakness of the title of his adversary 
instead of upon the strength of his own/ 7 

* SftL. E.j 12(L 
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Lkcttrfi where a plaintiff claims land from which he alleges 
—1 he has been dispossessed, the burden is upon liirn to 
show possession and dispossession within twelve 
years '—Kooioar Siruj v. Nunda Lai Sincf. 8 Moo. 
L A 199, 200. 

“ Proof of possession within twelve years does not 
necessarily mean proof of acts of ownership within 
tl iat time . The mature of the p roof of possession must 
depend on the nature of the case. In the case of a 
house actually occupied, or land under cultivation or 
yielding a vent, proof of possession is easy. In 
many cases, as of lands incapable of cultivation, 
jungle or waste lands, uninclosed plots of various 
kinds, all the proof that can commonly be given is 
to show possession taken, or acts of ownership done, 
at some time, which possession will in law continue 
until the possessor by his conduct shows that he 
means to relinquish his possession or he is excluded 
by some one ehe. These considerations, however, 
affect the mode of proof not the burden of proof 
The general rule still is, that the plaintiff must prove 
that he has been dispossessed within twelve years 3 — 
see Pcmdurancf v. Balkrishna, 6 Bom. H. 0. E., 12o. 

u But there are many cases in which the party on 
whom the burden of proof in the first instance lies 
may shift the burden to the other side by proving 
facts ‘giving rise to a presumption in his favor. 

As to such cases (cases of lands gradually dihi- 
.viated and gradually reformed) a second proposi¬ 
tion is, I think, beyond question, that when the 
diluviation has been more than twelve years before 

J See on this points Suimud Ali t\ Kumwoou-m^a, !> W* lL f 124. 
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miit, the Claimant, unless he can show possession 
since the reformation, must at least show that he was 
in possession down to the date of the diluviatiorw 
“ A third proposition is now, I think, beyond dis¬ 
pute, that where the true owner is in possession at 
the time of dil aviation, his possession is presumed 
to continue as long as the land continues submerged 
probably also afterwards until he is dispossessed. 
This proposition, however, would not be sufficient to 
shift the burden of proof. It would leave it upon 
the plaintiff, but would enable him to prove his case 
either by showing the dispossession to have been 
in fact within twelve years, or that the submergence 
has continued down to within twelve years ; so that 
his possession cannot have been interfered with more 
than twelve years ago." Justice Wilson goes on to 
show that where plaintiff proves his possession down 
to the period of diluviation, the Court may further, if it 
thinks proper under the circumstances of the case, pre¬ 
sume the submergence, 5 and with it the plaintiffs 
possession, to have continued until the contrary is 
shown. It is only when this presumption is made 
that the burden is shifted to the defendant, of proving 
adverse possession for twelve yeax-s, including the fact 
that the hind has been reformed for more than twelve 
years. The learned Judge also points out that in the 


* The fact of an intermediate diluviation of tlie land cannot remove the 
bar of limitation, unless the plaintiff proves his possession before and at 
tho time of the commencement of the diluviatiou—Clokool c. David, 
2‘i W. R„ 4411. 

'■ Tho well-known presumption in favor of tho continuance of a physi¬ 
cal condition, which in the ordinary course of things is likely to continue, 
is embodied in seo. IN, Illus. (fit) of tire Evidence Act. 


LjtOTfJUE 

V. 
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Iiectpbi! case of new alluvial lands gamed from the river or sea, 
tills presumption, which presu pposes pnor possession, 
does 'hot, arise. t; 

Justice Field in the .same case observes that “ al¬ 
though, according to general rule, it lies upon the 
plaintiff who is .met with the plea of limitation to 
show his own possession within twelve years before 
the Institution of the suit, when the property in dis¬ 
pute is capable of actual and visible possession, yet 
that, from the nature of the thing, an exception must 
be made to this general rule in the case of property 
which is not susceptible of actual and visible posses¬ 
sion, In respect of this latter class of cases, it 
appears to be only reasonable to say that when the 
title and possession have been proved to be in a 
certain person up to a certain point of time, 7 when 
there has been no transfer of the title to any third 
person, and there is no evidence that possession 
was exercised by a person other than the person 
having the title, so long as actual and visible 
possession was possible, the possession of the per¬ 
son having the title will be presumed to continue 
until the property has again become susceptible ot 
actual visible possession. A presumption dispenses 
with or supplies the place oi evidence. It the above 
be a reasonable presumption, it takes the place of 
evidence to show the plain tiffs possession within 


s where alluvial land is claimed rs an accretion to a riparian estate), 
tlic presumption referred to in Sunnud Ali v, Mussfc. Kurriuioon-nissa, 
» W. It., 121, may arise. 

' J ustice Field does not say that it is necessary for the plaintiff to 
prove (by direct evidence) that he was in possession down to the date 
of the diluviation, 





ANI) BURDEN OF PROOF. 


127 


t welve years before suit in 'a property in which, from LecturIs 
the nature of the thing, evidence of actual possession — 
is impossible.” 

The possession of land under a claim of right, by Wrongful 

x _ m ” 7 J poi>' d>mom 

a person having really no title to it, will also be <>f 

n . . 7 tier achdin 

presumed to continue when the land diluviates <* f psK 

^ before diiiv^ 

and is covered with water. The alluviation does vn>n. 
not put an end to his wrongful possession, and restore 
the true owner to possession, during the time that 
the submersion continues. 8 * 10 Time begins to run 
against the true owner when the wrong-doer first 
takes possession of the land, and it continues to run, 
irrespective of whether the land is or is not capable 
of occupation by reason of its submersion. The 
possession of a wrong-doer who might have held the 
land for only a year before it was washed away 
might thus ripen, as it were, under the water into a 
tide, if the true owner neglected to bring his suit 
lor ejectment for twelve years from the actual date of 
the wrongful possession of such land. To preserve 
Ids right, tKe owner should bring his suit within the 
limited period, whether at the time of suit the land 
is capable of occupation, or is lying under water in 
consequence of a diluviation. 0 

The question of the burden of proof was recently Th« CW- > 
considered by a Full Bench of the Calcutta Hi <r£l ruling on 
Court, and the following propositions have been laid non 
down by the majority of the Judges : 1U 

8 Per Garth, 0. J, } Kaltehum v. The Secretary of State, 8 C, L. R„ 

00, !)S, 

* Per White, J„ ibid, 102, 102. 

10 Hafiz Mahomed v. Ahdul Gunny, 32 C. L. R,, Sf.7 (F.B.) The rules 
laid down here are substantially the same ua those enunciated by Justice 
Wilson in 8 C. 1, R r) 126. 
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TRIAL OF PLEA OP LIMITATION, 

The ordinary rule is, that, under Act XII' of 
1859, the cause of action, and under the present 
low, the event from which limitation is declared 
to run, must have occurred 'within the prescribed 
period, and that it lies on the plaintiff to show 
this. Accordingly, where the suit is for posses¬ 
sion, and the cause of action is dispossession, the 
plaintiff i.s bound to prove possession and disposses¬ 
sion within twelve years. 

As a general rale, the plaintiff cannot, merely by 
proving possession, at tiny period prior to twelve years 
before suit, shift the onus to the defendant. 

But possession is not necessarily the same tiling 
as actual user or enjoyment. AY here the land is in¬ 
capable of any beneficial use, or where it yields some 
trifling profit, only now and then,—where it is per¬ 
manently or temporarily incapable of actual enjoy¬ 
ment in any of the usual modes as by residence, 
tillage or receipts of a settled rent, it would be 
unreasonable to look for the same evidence of posses¬ 
sion as in the case of a house or a cultivated field. 

All that can be required is, that the plaintiff should 
show such acts of ownership as are natural, under 
the existing condition of the land, and in such eases, 
when he has done this, his possession is presumed to 
continue as long as the state of the land remains un¬ 
changed, unless he is shown to have been dispossessed.. 
Where lands are, by natural causes (such as diluvion), 
placed wholly out of the reach of their owner, if the 
plaintiff shows his possession down to the time 
when they were so placed out of his reach, his 
possession is presumed to continue as long as the 
lauds continue to be in that condition. 
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The true rule ay to the burden of proof of the date dkctukw 
of a change in the condition of such land (y.y., the date — 
of jungle land being reclaimed, or of diluviated land STa*“S 
being reformed and rendered capable of beneficial a con- 
use) is this :—That where land has been shown to have sSl^fd. 
been in a condition unfitting it for actual enjoyment 
in the usual modes at such a time, and under such 
circumstances, that that state naturally would, and 
probably did, continue till withi n twelve years before 
suit, it may properly be presumed that it did so con¬ 
tinue, and that the plaintiff's possession continued 
also, until the contrary is shown} 

But in suits for possession of immoveable property pomMsion 
or any interest therein, for which there is no specific yem'u5d 
provision in Acts IX and XV, —that is, suits falling proved in 
under art. 145 of Act IX, and art. 144 of Act 
XV,—it is not necessary for the plaintiff to prove ActXV ‘ 
that he was in possession within the period of twelve 
years. Even when the plaintiff 'was not in possession 
within the twelve years, lie would be in time if the 
possession of the defendant or of some one through 
whom he claims was not adverse to the plaintiff. If 
the property was in the actual possession of a stake- 


1 Hafla ‘tK Abdool, 12 CMj. R*, 2**7 (R B.) This presumption holds good 
even it' the land is cultivated at the date of suit. So far the Full Bench ha* 
overruled tire case reported in L In R, 5 €a!c. ? 36* Mohammed Morrison, 
The case of Mobini Mohan Dass vh Ktisriio Kishore Dutfc, 12 G* L, R„ 357 
showy, that when submerged land rises above the water, the presumption 
of; possession may he made, if it ; s in such a state that it is difficult to 
prove any positive acts of ownership over it. This case (as well as the 
Full Bench case) shows that, for the application of the rule, it is not 
necessary that laud should continue to be waste at the time of the suit. 

JV. //.—I may here mention that as these Lectures were not published 
till sometime a tier their delivery* i have freely referred to gome of the 
later doe is ions* 


1 
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tiEOTUBs Holder, and he delivered it to the defendant within 
twelve years, the plaintiff, although out of actual 
possession for more than twelve years, is not barred 
by the articles mentioned above. 3 So if the property 
was in the actual possession of the defendant’3 prede¬ 
cessor in interest under an arrangement with the 
plaintiff, and the arrangement was-juot finally put 
an end to until within twelve years of suit, the plain¬ 
tiff is not barred by the said articles, even where the 
defendant is not bound by the arrangement. 3 
Prooi of In suits by remaindermen or reversioners, the date 
tion-oi of the death of the li fe-tenant, or other determination 
csriiea. of the particular estate, must be proved by the 
plaintiffs, in order that they may show that they 
have commenced their suits within the prescribed 
period from the time when the estate falls into pos¬ 
session. 4 

of posses- When the plaintiff wants to show' that the defend- 


biou having 


* Karan Sing* v* Bakar Alii 1* R-, o AIL 1 , P. C, It might have be™ 

otherwise under Act XI V of 1859, aec. I, cL 12* which required the amt 
to feobrought within twelve years of the cause of action, 

3 Do wan Man war Ali i\ Urmoda Per sad, J. L, B. 5 Calc,, 644. In this 
case the plaintiff sued, in September 1873, to establish his right to a* 
share in the disputed property * The property had been In the exclusive 
posse sskm of plaintiffs brother for mare than twelve years under a family 
arrangement or partition* In a previous suit brought against the plain- 
tiff and his brother by the defendant, who had purchased, in execution; 
the rights and interests of plaintiff's brother, the partition was not 
proved against the defendant, and on append by plaintiff's brother, the 
partition was finally set aside in June 1863, Defendant took construc¬ 
tive possession of his purchased share in the whole estate in J uly 1864. 
It was held, that the possession of the property previous to- June 1S63 
(if not to July 1864) was not adverse to the plaintiff, and that the mere 
fact of plaintiff s not appealing with his brother did not affect the 
question* 

1 See Lord Denman's judgment in 2 Smith's Leading Cases, p* 

Kept}an v\ Doc ; see also art. 140, Act XV of 1877* 
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AND BURDEN OE PROOF. 

ant’s possession was not adverse but permissive, he Lbctu^b 

must prove the character of the possession/ ^ i.W/A 

When the plaintiff asks the Court to extend the missive, 
period of limitation on the ground of defendant’s 
fraud, his own minority, &c., &e , he must prove pr ^- 
the ground of exemption from the ordinary rule/ 

In a suit to enforce the right of pre-emption, the 
plaintiff must give primd fade evidence that the 
defendant took possession of his purchase within the suits, 
period of limitation. 7 It will be then for the defend¬ 
ant to prove that he has been in possession tor more 
than the period of limitation. 

Where the law makes a special provision in favor ^ 
of certain persons, those persons, even when they are 
defendants, must prove that they are the persons in¬ 
tended to be specially protected. 1 hus a defendant 
claiming the benefit of sec. 5, Act XIV of 1850 
(corresponding with arts. 13d and 134 of Acts IX 
of 1871 and XV of 1877) must prove that he is a 
purchaser for valuable consideration from a trustee 
or mortgagee, unless indeed where the plain till admits 
the character of the purchase/ 

e 5 w. R., V. 0,, 20, Meer TTgod-oollah v. Beeby Tmamim : 10 Moore's I. A., 

161, Smvaji Chinna. Bub in the ease of co-shavers it may be.otherwise, 
aeo Shurfumiissa i\ Kylaa, 2D W. R., fes ; Sheikh Asud •». Sheikh Akboi, 

1 0. ti. R., 364. The onus in this ease may bo shifted to the defendant. 

“ See sec. 14. Reg. HI of IW ? Reg. II of 1805 j Maharajah Raj end ro 
Kishoro v. Rajah Saheb Pershad, 32 W. U., 165, P. 0.; see sees. 102 and 
HKi of Act I of 1872 : Joy Tara v. Roy ‘Chunder, 1 W. R., 137 ; W, R,, Sp., 

204. 300 (minority) ; Sheikh Irndadfe’. Musat. Kootby, 6 W. R., P. C.. 24 
(defendant's fraud). 

i See 8 W. R., 383, A j rant Ali v. Knrar Ali; and compare W. R. Clap 
No., p. 117, ball urn v. Hossemen. Act XV of 1877 makes a slight altera¬ 
tion as to the starting point in some cases of pre-emption. 

8 15 W. R.,P. 0„ 24, Radhanuth v. Gisborne; 23 W. R., 99, P. C., Jog- 
gernath c, Syed Shah Mahomed. 
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liSOTtffca When the plaintiff relies on extinctive prescription 
—- (under see. 34, c. 27, 3 and 4 William IV, or see, 28, 
Mseppui Act IX of 1871, or sec. 29 of Act XV of 1877) 
stances. lie must prove that he lias been in possession for the 
prescribed period ; but if the defendant contend that 
Ills right is saved by reason of the plaintiffs fraud 
or by some other exceptional circumstance, it is for 
the defendant to prove the fraud or the other cir¬ 
cumstance on which he relies." If the position of 
tlie parties be reversed and the party out of posses¬ 
sion be the plaintiff, he shall, of course, have to prove 
that his suit is not barred by limitation , by reason of 
the exceptional circumstance on which he relies. 
Under the wording of the proviso in art. 130, sched. 
ii, Act IX of 1871, corresponding with the proviso in 
cl. 11, sec. 1, Act X1V of 1859, if a suit for resump¬ 
tion was brought within twelve years from the time 
when the plaintiff's right to sue accrued, it was for 
the defendant to prove Ins rent-free possession from 
the'time of the'permanent settlement. 11 ' 


9 See the judgment of Fry, X, in Rains v; Buxton* H Ch Div., f)37, 
JHO. In this case the plaintiff sued for an injunction in tespeet of a cel¬ 
lar of which he was i n ptmewion : see p, 142, ivfra* The same rale will 
hold good if the plaintiff sues to recover possession on a pre&eripMv& title, 

ln 3 Wi It,, Mr, Forbes v, Sheikh Meah Jan ; ibUL f 182, Sham hail r. 
Sekunder ; 5 W, It,, 19, Kobo Lai v. Maharanee Naniin Jvoowareo, Thm 
provten has been omitted m Act XV of 1877. 

In ejectment mils, where the plaintiff proven that ho has been illegally 
dispossessed hv the aefendahti the laitm' should he called upon to prove 
his Own title- If he fnily to do ifcfthe plaintiff is entitled to a decree; 
if. on the other hand, he succeeds, the plaintiff should then, and not till 
then, bo called upon to prove a bettor title, 7 W, U., 174, as explained In S 
W. Hi p. 389- 






LECTURE VJ. 

POSSESSION, A DVERSE POSSESSION. &o. 


—— 

The. physical ami mental elements in the notion of 1 possession ¥ — Possession how 
retained~Possession* how lost “—-Trespass distinguished from possession — 
Symbolical or constructive possession — Possession through representative — 
TIi$wentioa of a representative distinguished from th^0tgesmn of a motto* 
gagnee or a ten nn b—TUe possession of zemindars add ryotsmortgagors and 
mortgagees—- Laud how possessed — Possession of part is possSfeion of the 
whole*— Possession of taluks and offices — Dispossession and discontinuance 
of possession—Adverse possession as defined by Mr* Aiigell — As deJIued by 
Air, Marltby— As defined by Sir J, fjolvile — Knavish possession— Posses¬ 
sion prifn&facw ad verse — Possession of derivative holders pvotanto adverse 
— Possession by a third party’s tenant is wholly adverse to the owner — 
Tenant,'n encroachments — Change of permissive into adverse possession-- 
Non-payment of rent by tenant — Repudiation by tenant — Possession by 
tenant’s grantee — Trespaasar’s possession of demised premises — Prosun no 
M oj t Dasi v . K ■ 1 ida s Itoy di sfcimed' — PoaSessidti by triistec’s graii l ee — 
Repudiation by trustee — Possession of the trust-estate by a trespasser — 
Positeseiou by mortgagor’s or mort^gee's grantee- -Repudiation by mortgagor 
or mortgagee — Case of a co-mortgagor redeeming the mortgage — Adverse 
possession of right to redeem and right to foreclose — Adverse possession 
against both mortgagor and mortgagee— Possession of a trespasser on mort¬ 
gaged premises — Possession of a bond jitte purchaser in cases of concealed 
fraud—Possession of Hindu widows and their grantees — Repuffiaijdu of 
rev cm oner a title — Possession of n trespasser on the widow's estate — Pos¬ 
session of members of joint family — Possession of co-sharers—Possession 
how far evidence of iifcli — The interest of disseisors transmissible — Succes¬ 
sive trespassers under art. 144, Act XV — Effect i>l attachments — Reinstate* 
ment after temporary dispossession. 

In suits concerning specific property, specially 
immoveable property, the plea of limitation is very 
often dependent on questions relating to the posses¬ 
sion of tiie property at and before the date of the 
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lko'j'uf.e suit. 1 ft is therefore necessary to coiipider what 
2il possession means and signifies. 

The physi- Mr. Mark by, in bis Elements of Law, 3 following 
SSBei- the great Jurist Snvigny, observes that there are 
8SS& two elements in the legal conception of possession, 
InT*™" a physical element, and a mental, element. In order 
to constitute possession in a legal sense, there must 
exist not only the physical ■power i (or rather the pos¬ 
sibility) to deal with the thing as we like, and to 
exclude others, but also the determination to exercise 
that physical power or control on our own. behalf, 
Posses ion When possession has been once received, it is not 
necessary that the physical power should be retained 
at every moment of time; the possession will continue 
if we can re-produce that physical power at any 

moment we wish it; and it will cease when we 

cannot do so. 4 It is also not necessary that the 

1 The terms * pos^asiOtb* 1 physical possession/ * diepo^esion/ ami 

< advene possession* occur in the third column of Sched* II of Acfr XV 
of 1877, which fixes the time from which limitation begins to run, 

- See Markby’s Elements of Law. Chapter ViII. 

a The physical element is not necessarily connected with any bodily 
contact with the whole or any part of the subject, but it implies the 
physical power of dealing with the subject immediately, and of exclude 
ing any foreign agency over it. See Ferry’s Bavigny on Possession, 73, 
cited in Collett on Torts, para. 162, 

A zemindar, or an intermediate tenure-holder who receives rents from 
permanent tenants occupying the entire laud, may have no physical 
power to deal with any part of the land in any way ho likes*, hut he has 
power to deal w ith his semindan or tenure in any manner he likes- 
Vhere the subject of possession U incorporeal, the possession is called 
* sm$ i possession/ as opposed to * possession 1 pffipMlJ so called. Qtwl 
possession is the aweroisa of a right in rem< (Brown, 71 ) 

In suits for the recovery of Qtomesslon of) a wife (art, 34, Act X\ 7 os 
1877)? the wife, considered as the subject or object of rights, Is a 1 thing. 

Mt is not necessary, in order to prove possession, to prove an actual 

bodily continuous possession .—J*er Sir Barnes Peacock, quoting Domat 
in WatsoiL v, Government 3 W . IL. /3, bO* 
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determination or intention, to possess should be eon- llcti^ke 
stantly present to our minds ; it will be sufficient 
for the purpose of retaining possession, that ve 
should, if we adverted to it, keep to that determina¬ 
tion . According to this notion of possession, it follows 
that when either of the two elements is wanting, 
there is no possession. 

When we have lost the physical control over the 
thing, we have lost* * possession/' whether we know it 
or not, 6 But as one of the legal consequences. of 
possession is the right to use force in defending 
possession, a trespasser cannot, by the very act of 
trespass immediately and ‘without acquiescence on the 
part of the owner, become possessed of the land or Trespass 
house upon which he has trespassed. If, however, he *uis$W' 
determines to hold the property on his own Delian, sesUou. 
and, is allowed to continue on the land or house, and 
the owner makes no effort to remove him, he gains 
possession, 7 the law no longer allowing the owner 


» ]au(], of which A is it*pb^ftiewt at the time of its diluvton, con- 

tin mw to bo in A‘s -possession, although it is wholly out of hk reaoh until 
it is reformed on the same «4tq. 0ofe '»■ Abdool, 12 G. E. K., 257, 267, 
and Kaliohurn ». The Secretary o£ State, 8 C. L. It., HO. 102.) This is 
an instance of comtncctiue possession. It is potseSoim, because under the 
circumstances It fa domed to he such m law, 

# Actual knowledge of the fact is not necessary See Rains p. Buxton, 
H Oh. Div., 537. Knowledge may be presumed from au open and liotorir 
ous neb of taking possession. See Augell, § 392. 

* A trespass by a party struggling for possession must be acquiesced in 
by the party in possession before the former can be said to oe in posses¬ 
sion ' and the latter to be * out of possession.' In n Mohesh Chandra 
Kluu). I. Tj. U., 4 Gale., 417. Bee the remarks of Bir liarnes Peacock, in 
3 R C O S 0., 5 quoted by Mr. Mayne trader sec. 411 of his Indian 
Penal Code. As ’to acquiescence see An go 11. § 398. A casual act of tres- 

would not have else effect of disturbing possession. {Per Garth, C. J.. 
in KRRlmni r. The Bee rotary of Stale, 8 C. L. IE, |W.) The mem physi- 
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Lectuiib to (reproduce his physical control, and) eject the 
—- trespasser by force. 

Wjjen our intention or determination to possess is 
expressly abandoned or presumed to have been aban¬ 
doned, our possession is equally lost. Whether the 
thing so abandoned is. posseted by another person or 
not, depends on the existence or otherwise of both 
the physical control and the intention to possess in 
symbolical that other person. But where positive law, in cases 

or coti’ # + 1 7 

a tractive of certain transfers, prescribes a particular form or 

possessioni ^ rt t ! » * r 

' mode oi delivering possession (as m sec. 29, Act XT 
of 1859 ; secs. 224, 264 of Act VIII of 1859 ; secs. 
264, 319 of Act X of 1877, and of Act XIV of 
1882), such formal, delivery, as between the parties 
concerned, must be deemed equivalent to actual 
possession, even when the former possessor retains his 
control over the property. 3 Such possession is some¬ 
times described as “ symbolical, possession. n 
Possession. 1 he possession of a thing through our servant, 
represent- bailiff, or other representative is our possession, not 
fictitiously or constructively but really and directly ; 
for we may at any moment, supposing the represen t- 


cal occupation of land by a trespasser is not juridical possession,—Dad a- 
bboi v. The Sub-Collector, 7 Bomb., 82. 

s Not withstanding- the con tin mince of both the physical and mental 
elements, the former possessor loses bis possession, and the purchaser 
or the decree-holder obtains possession. This, however, is constructive 
possession. It is possession because the law looks upon it as such. See 
Juffgobrindhu v. Ram Chandra, I. L, R., 5 Oalc., 581 ; (S. 0.) 5 Q, L. R. t 
618, Ik B. ; Mozuffor v. Abdool, C, C. L. R., r,;>Sl ; and Gimga Govind Mim- 
dul v, Bhoopal Chunder, 1!) W. It., 101, P. C. 

If the former possessor continues to hold actual possession, the pur¬ 
chaser or the decree-holder will have a fresh start from the date of formal 
delivery of possession, Stran/jcrx, however, are not affected by such 
formal delivery. (Doynnklhi i\ Kalai Panda, 11 C. L. R., 32S.) 
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stive is obedient to our commands, resume our ta-uitis 
physical control over the tiling. I he so-called — 
possession of the representative is £ detention not 
e possession/ in a legal or juridical sense. 

The conditions necessary to constitute possession 
throng'll a representative are, (a) that the representa¬ 
tive must have the physical control over the thing; 

(b) that the representative must determine that this 
physical control shall be exercised on behali ot the 
principal; and (e) that the principal must assent to its 
being so exercised. ^ If the representative changes his 
mind and determines to hold the property on behalf 
of himself, strictly' speaking, the possession of the 
principal is gone. But here the law interferes in 
favor of the principal, and holds that his possession 
continues, at least, until the denial of his right is 
brought to his knowledge. 

/The apparent possession of the guardian of an 
infant, find the committee of a lunatic, is legally the 
possession of the infant and the lunatic; the authority 
(auctoritas) of the representative in these cases supplies 
the mental deficiency of the infant and the lunatic. , 

The bare detention of a representative on behalf of ri»e >/<.ten¬ 
th e principal should, however, be distinguished from represent- 
the 'possession of a mortgagee, a pawnee, and a tenant, tinguistied 

1 4 -j i ,-i , from die 

I be possession by these persons ot the property 
another, a 1 though derh | a p ve , is, strictly speaking, their gpigee or a 
own possession, though generally, as against third ,u,,t,u ‘ 
persons, the possession of the derivative holder may¬ 
be deemed to be the possession of the original owner. 0 

* This ia construct;!vo possession on tho part of the owner* As regards 
thepoeseasioa of tenant^ see Busby i\ Dixon, 3 B, & 298, cited in Oollett 

on Torts, sec* 164* 
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LKcrimK The proprietor is also actually in possession (that is, 
—- in quasi possession) of the interest which he still has 

in the property. 10 The derivative holder, as such, 
does not intend to hold the property as absolute 
owner or proprietor. 

Tho posse*- The zemindar, intermediate tenants and occupying ■ 

MmiiriwB ryots are all, in their degree, respectively in posses- 
i‘"^ifcion of the interests which they severally' enjdy; * 1 
gagceT^'" and so long as the original relation between the lessor 
•and the person immediately holding from him subsists, 
the (actual) possession, of the latter is also, for 
many purposes, the (constructive) possession of the 
former. 2 * TV'here a cultivator of the soil gets a share 

If the mortgagee or lessee is dUMs\sessed by a third person? the question, 
whether the owner also is constructively dispossessed, is more difficult. 
There ate conflicting mil ti gs on the point; see Aumnt -i\ Kam Krishna, 
I. L. %, 2 Mad*, 226, and Yithoba «. Gungaram, 12 Bomb.? ISO \ 
Frosonnomoyi Kalldas, fl 0, L, Ik T 34.7, and Krishna v* H ore, 12 C* 
L. R19* It may be remarked that constructive posge&rion is {generally 
speaking) an incident of ownmship, that what applies to possess Ion does 
not necessarily apply to dispossession, and that although the possession of 
a leaseholder may be deemed to be the possession of the lessor, the dis¬ 
possession of a leaseholder may not, for purposes of limitation, bo deemed 
to be the dispossession of the lessor. 

The word 4 possession* in sec. 3IS of the Criminal Procedure Code, Act 
XXV of 1 SGI (corresponding with sec. 530 of Act X of 1372 and sec. 115 
of Act X of 1882) lias been interpreted to indude possession % w through 
nil immediate tenant or an usufructuary.—Sutherland t\ Orowdy, IS W t 
R,U ; 13, Or. KuL 

10 Jogeshwar v. Jawnhir. I. L, IL, 1 All*, 31L, 

1 See the remarks of Justice Jackson in liar a k Xarain Singh i\ 

Luchmi Box Roy, % Shome 1 # Law Reporter, Yob III, Or., 8, 9, According 

to English law. the grantee of land for a term of years, however long, 
has no estate in the laud, and can therefore have no fitm&vHon of the 
land.—Mark by ''s Element# of Law, sec. 366. 

z But if the interest of the tenant k heritable* transfer able* and p$r- 
petnal. if the owner of the estate reserves no rights except that of 
receiving a rent, the possession of the tenant is not (even according to 
the principles of English law) the possession of Lis landlord, but possesion 
on hi# own behalf—Bujoy t\ Eally, I L, li., 4 Calc*, 327> 328. As against 
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of the crops in lieu of wages, or where .his tenure is 
in the nature of n partnership in which, the landlord *— 
participates in the crops with him, the landlord may 
he said to he in possession of the soil ; 11 but where 
the tenant has an interest in rem in the land which 
enables him to exclude others, including the zemin¬ 
dar or talukdar, from the land, he (and not the 
zemindar or talukdar) is in possession of the soil.. * * 3 4 
Nevertheless the zemindar or talukdar may be in 
possession of his zemindari or taluki interest b) T receipt 
of rent If om the tenants and ryots. So again, the 
mortgagor, or the purchaser of his equity of redemp¬ 
tion (or right to redeem), may be in possession of 
his interest, although the laud itself is iu the posses¬ 
sion of the mortgagee/ But such rights and interests 
being incorporeal, are, strictly speaking, incapable of 
corporeal or physical possession. 

So long as the relation of landlord and tenant, or 
mortgagor and mortgagee, continues, the owner is in 
possession of his interest in the land, and the tenant 
or mortgagee’s possession of the land is subject to the 
rights of the owner. The derivative holder claims 
one sort of possession, and the owner a different sort 
of possession," or using the word ‘thing’ as includ- 

third persons, however, for purposes of limitation, the owner is deemed to 

bo in possession of the estate by bis tenant, 

3 Bee YenkatiLchalam v* AncHappa, I. L, B., 2 Btacl. r 233. 

4 B : e| Tkukoee Sarap v, S moult, Fulton^ Reports, YoL I, p. 136, where it 
was held hy Sir L. Peel, that a talukdar cannot bring ferespaail in respect 
of land in the occupation of his ryotm* 

* Ja^eshwar Bing v,. Jwahir Bing, I. Xu R,, 1 AU., 311, R B, 

t} Bee CniMm-nfesa r. MuVuimmed Tarkhan, I, X, It +J 3 All., 211, R B* 

The mum sort of possession (full, proprietary, or otherwise) must be 
claimed by the contending parties before the possession of one 
adverse to the other, 
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ing a right, the derivative holder claims possession 
of one thing, and the owner claims possession of 
another thing. 

hor purposes of limitation and prescription ‘ land’ 
may, generally speaking, be said to have been pea* 
Bossed and occupied 7 — 

(a.) Where it has been usually cultivated or 
improved ; 

(/>.) Where it has been protected by a substantial 
enclosure j 

(e.) Where buildings have been erected upon it ; 

(d.) Where it has been used for the supply of 
fuel, timber, minerals, wax, honey, lac, 
juice of trees, and the like, or for the 
purposes of husbandry, or otherwise 
for the benefit of the occupants. 

Such other acts of ownership exercised over land, 
as are natural under the existing condition of the 
land, are evidence of possession of the land, if it is 
not susceptible of a more strict or definite possession.* 
Thus in the case of a baor or water channel lying 
between two estates, rights of fishing exercised in 
and over the water, or working minerals below the 
surface of the soil, would be primd facie evidence of 
possession and ownership, unless it could be shown 
that such acts were refcrrable to a right of easement 
or some other right or titled 

Where lands which are not capable of actual occu¬ 
pation or enjoyment in the usual modes (such, as a 

» Sec. 23 of Sir J. F. J. Stephen’* Limitation Bill, No, 3 of 1870, Cj\ 
Now York Revised Statutes. Vol. II, Part 3, Chap, i. Tic. 2, wees. 10—12. 

* See Qnfis r. Abdul, 12 C. I». R., 280, ante, p. 120 ; and Angell, § 308, 

* iluliini Mohitn Dus* ", KiisliO iuahoro Duct, 12 0, L. ID, 337, 880, 
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newly-formed accretion, or a khal) appertain to lands Euf-rumr 
which are so occupied or enjoyed, the possession of the — 
former follows that of the latter, unless and until 
another person takes adverse possession of the 
former, 10 

Generally speaking, possession of part is, in law, 
possession of the whole, it the whole is otherwise 
vacant. This constructive possession results from 
title. In the case of wrongful possession of a part 
by a stranger, his possession does not extend to the 
whole, unless it is accompanied by a definite claim 
of title to the whole. It has been held in America 
that the doctrine of constructive adverse possession 
does not; apply to very large tracts of lands. (See 
Angell, §§ fold, 395, 401 (note), 402, & 403.) 

A taluk or an intermediate tenure is said to have 
been possessed when the rents payable by the under- «hd office*, 
tenants have been usually received. Lands and 
houses in the possession of tenants are (as regards 
third persons) deemed to be in the possession of the 
landlord. 

An hereditary office is possessed when the profits 
thereof are usually received, or (if there are no profits) 
when the duties thereof are usually performed. 1 

Before Act IX of 1871 came into operation, in 
claims to the possession of land, the accruing of the 
cause of action was the point from which limitation, 
generally, commenced to run, and to ascertain 
when the cause of action arose, it was often neces- 


"jj See Sun mid AH >'• Musafc. K;u'Ltnun- nissu, 1) \\ . It., 124 ; Hafiz, r, 
Abdul, 12 C. L. It., 257, 2(Ui. 

‘ Schedule II, art. 121, Act XV of 1877, and art. 123, Act IX of 1871. 
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sary to consider when the defendant’s possession 
became adverse to the plaintiff. Now, the law has 
to a large extent definitely fixed the point from 
which the period of limitation is to run. 3 

The term 4 adverse possession,’ however, occurred 
in arts. 125 and 145 of Act IX of 1871, and still 
occurs in arts. 124 and 144 of Act XV of 1877. 
And the words 1 dispossession’ and ‘ discontinuance of 
possession’ which are used in some other articles, do 
not Include cases where the defendant’s possession is 
£ permissive’ and on behalf of the plaintiff. 5 

The words £ dispossession’ and £ discontinuance 
of possession’ (in art. .143, Act 1.X of 1871, and 
art. 142 of Act XV of 1877) are borrowed from, 
sec. 3 of the 3rd and 4th Will. IY, c, 27. 4 In 
a recent English case 6 .Fry, J., said: i! In my view the 
difference between dispossession and the discontinu¬ 
ance of possession, might lie expressed in this way,— 
The one is where a person comes in and drives out 
the others from possession, the other case is when 
the person in possession goes out and is followed 
into possession by others.” It was held in that 
case that where A was in constructive possession of 
a cellar under his ground, and T> subsequently took 
actual possession of it, A must be deemed to have 
beceu dispossessed or to have discontinued the posses¬ 
sion, though he was ignorant of the existence of the 


2 Go vital a Lai Seal v, Debemlra Natli Mallik, I. L. IL, 6 Cala, 67V); (S. C.) 

5 C. L. R., 527, 5ft 1. 

See Oovinda Lai Seal v. Deheadra Nath Mallik (on appeal), I. L. R , 
G Oalc., 311; (8. C.) 7 C. L. R,, 181. 

* I. L. R., 6 Calc., 311; (S. 0.) 7 0. L. I!., 181. 
a Rains t\ Buxton, 14 Ch. Div., 537, 
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cellar or of its adverse occupation by B. An actual ixmvva 
driving out of possession, or an actual going out of — 
possession, is not necessary where another person 
tabes actual possession of the property. 

In Kali. Charan Saku v. The Secretary of State? 

Justice White held that dispossession occurs where the 
property is taken actual possession of, or is capable of 
being taken such possession of by another, and does 
not apply to the case where the property is sub¬ 
merged by the act of God, and so made impossible 
of occupation and actual possession. Possession 
under a claim of right, whether wrongful or not, 
if existing at the date of diluvion, continues so long 
as the property is under ■water/ Mere abandonment 
of possession docs not amount to discontinuance 
within the meaning of the Act, unless it is followed 
by the possession of another person in whose favor 
time would run/ The term is not applicable where 
the possession of tins other person is only permissive 
and not adverse to the owner.'’ A person is not 
dispossessed unless ejectment will lie at his suit 
against another person. 10 

"8 0.L. R., 90,101; (S. C.) I. h. R., G 'dale., 725. 

7 Bee .8 0. L f P(K $|* A mere trespam without a claim of right does 
nob amount to an ouster of the party rightfully In possession. But it is 
not necessary that the claim should be believed to be a just claim* A 
dishonest or hmii ish possession does not prevent the possessor from 
availing himself of the provisions of the Limitation Acts, provided the 
case does not fail under the exception as to il concealed fraud*” free 
Augell, § note; Kovrar Foresli v. "Watson & 0o., 5 W. It., 28B ; and 
sec. 18, Act XY of 1877. 

* Lord ft. Leonard^ Handy Book of Property Law, p. 2H ; Banning, D8 ; 
KuUchum v t The Secretary of State, L L. B., 8 Calc., 725, $wr White, J.; 
Pandurang v. Buikmhua, 0 Bomb., 125. Seo aleoL L. E,, If Cede., <>08 ? 702. 

d Oovinda t.-. Debcjuka, 7 0. L. R., 181. 

1U Darby and Boeanqnat, p. 218 , 
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lrothhu An adverse holding, jiccordiiig to Mr- Angell, is 
—I un actual and exclusive appropriation of land com- 
possesion meueed and continued under a claim of right, either 
asdgued un( ] cr an 0 p en iy avowed claim, or under a construc¬ 
tive claim (arising from the acts and circumstances 
attending the appropriation), to hold the land against 
him who was in possession. 1 It is the intention to 
claim adversely accompanied by such an invasion 
of the rights of the opposite party as gives him a 
cause of action, which constitutes adverse posses¬ 
sion,. 2 .A mere squatter who does not set up any 
claim of right cannot, plead adverse possession. 3 4 
But a person who obtains possession even by dis¬ 
honestly setting up an unj ust ‘title, is protected by 
the Indian Limitation Acts. 1 

Speaking of the present English law of limitation, 
Mr. Markby observes, that the statute assumes that 
there has been a complete dispossession by a person 
who does not acknowledge the other’s right, but 
denies them ; and not only denies them, but interferes 
with them in such a way as to amount to a breach of 


1 See Angeil, § 390, ami note (7), p. M3, supra. 

IhitL 

31 Sec the judgment of Norman, J. , in Watson r. Government (3 W, 1L, 
Til, El) and the remarks of Steer and Lcvmge, JJ., in Nytyammd Ghosh 
«?, Kisseu Kish ore (Gap No, W. It ( Act X), 82) ; Muss am ufc Lail Bibee v, 
Kalmuth. 2 Hay, 487 ; Vane i\ Vane, 2 L. It.. 8 Ch. Div., 807, cited in 
Shephard on Limitation, p. 62, 

4 Under the CivO Law (an tfSU a* uuder-efrAtfii provisions of Ikng. 
Reg, II of f805, and Bomb, Reg. V of LS27) it wan necessary that 
the possessor must have been persuaded that he hud a just oiuim 
of possession, and must have bo an ignorant that what ho possessed did 
belong to another person. This rule of the Civil Law did not hold good 
when there \\m an r.ay^v^v law of Imitation applicable tu the ease. 
Sec Kowar Rore&U v, Watson k Co,, 5 W. IL # 288, 
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the law for which an action would lie 5 And in Bijofli 
Chundra Banerji v. Rally Promnnah Muhherji a fa case —- 
governed by Act IX of 1871), Mr. Justice Markby A*-aefln.ed 
say 3 ;—“ By adverse possession, I understand to be dark by. 
meant possession by a person holding the laud on his 
owm behalf or on behalf of some person other than 
the true owner, the true owner haviug a right to 
immediate possession , 7 ” 

‘ Adverse possession ’ is a relative term, Possession 
adverse to A may not be adverse to Jf, and posses¬ 
sion, which is now permissive, may become adverse on 
the occurrence of a future event. The following 
general rule, showing when possession becomes 
adverse, and to what persons, was considered 
sufficiently comprehensive by Sir James Col vile, 

Sir Arthur Puller, and other members of the (Julv ' 10, 
Select Committee on the Limitation Pill of 1855— 

1855) :—The possession of any property by any 
person shall be deemed adverse to every other 
person, having or claiming to have a right to the 
possession of such property by virtue of a differ¬ 
ent title. If the person claiming such right, or 
any person under whom he chums, has been ac¬ 
tually dispossessed, the period of adverse posses¬ 
sion shall be calculated from the date of such dis¬ 
possession. In all other cases, it shall be calculated 
from the time at which the person claiming such 
right or some person under whom he claims might 
first have asserted |as right to the possession of 

* Mm kby> ElcmontN of Law, Chap, X, para, 

■* L L* It.. -I Calc,, B27j 320 ; (3X1) 2 S&omrt Hep,, 106, 107. 
v Bee also fcht* judgment of Mnrkby, J.j in KliGerodamoney Door* 

u % i 455 * (sx 1 ,) 3 a l. ft.; m, m. 

K 
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leotwi i the property.” 8 In so far as positive enactments 0 
*— do not interfere with this rule, it may he accepted 
as a safe and sound one. 

The extent of the adverseness of possession de¬ 
pends on the extent of the claim of right under 
which possession is obtained and kept. Where such 
claim is restricted to a limited interest in the pro¬ 
perty, the possession is adverse to that extent only. 

Some the repeal of Bengal Reg. II of 1805 and 
Bombay Reg. V of 1827, the law of limitation in. 
India does not make any distinction between cases 
where the possession begins by conscious wrong, 
and cases where the possession commences in a cause 
believed to be just although it may be under a title 
which is really defective. 10 Dishonesty in obtaining 
possession (not amounting to fraud under sec. 18 of 


* Section 7 of the Amended Limitation Bill When a tenant-ford Ub 
is dispossessed* * the reversioner or rethaijadejeijmii, not having a right 
to w* mediate^ jh /session, c;ui not assert his right to the possession, Tlie 
possesion of the trespasser during the continuance of the life-estate 
is, therefore, not adverse to the reversioner or rein ain derm am 

* Bombay Beg. V of 18^7 expressly enacted that the party in possession 
must have held the (immoveable) property m proprinior in order that 
he might avail himself of the thirty years 1 or Oven the sixty years’ 
limitation and prescription (These wordy would seem to exclude the case 
of a person, who dispossessed the true owner, as a tenant of a third party. 
The language of the Regulation was, therefore, objectionable,) The 
doctrine of estoppel also may affect the appUeatioii of the rule given b i 
the text. Thus it has been held in England that a party in wrongful 
posscr under an invalid will, which purport to give him a UmUed 
mteresi; in the property, is estopped from setting up an adverse title, and 
an adverse possession, against a remainderman under the Kamo will* 
Board v. Board, L, U, 3 11 <j, -IS, cited in Banning on Limitation, p, 107 ; 
and Ifawksbee Hawkshee, It Hare, 230, cited in Darby and Bosan- 
<iuet s Statutes of Limitation, p. 30L See Lecture XL 

1 If is the same under the English law j see Markby's Elements of Law, 
pp. $88 and 267* 
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Act XV of 1877, sec, 19 of Act IX of 1871, or sec, 9 
of Act XIV of 1859) will not prevent tie possessor 
from availing 1 liras elf Of the law of limitation. 

Possession is primb fade adverse and exclusive.® 

It is presumed to be of right, until such jtresinnp- i l 
tion is rebutted by evidence. 3 * * * 7 

Tlie possession of derivative holders, such as 
tenants and mortgagees, is not adverse to the owner, 
in so for as they.do not claim'to hold under a differ* 
cut title, A mourasidar or mirasdar holding a 
permanent tenure under the zemindar, holds under a 
title which is protanto adverse to that of the zemindar, 

A person claiming sucli a title to the knowledge o 
the zemindar may therefore successfully plead limita- praianta 
tion, if the zemindar sues him as an ordinary tenant, 


1 Sens Koowixt Porash NArain v. Watson, 5 W. R.( 2^, wlicty Sir 
Barnes Peacock, 0, J., quo to Doin at A Civil Law? 2208 , 2209| to show 
that, even according* to the Civilians, tho fact of obtaining' possession 
dishonestly or kn avidly will not prevent ft man from availing himself 
of an <em$rm law of 1 imitation - 

e 2Vir West, J. ? in Mohaulall 1?* Amratlal, I, h. IL, 2 Bomb-, 174, 17u 
For (apparent} exceptions ho this rule, soc pp. 13G, 150, 151* A party is 

always presumed ho possess for him self, unless it is proved that ho 
commenced his possession for another* (Code Napoleon, article 2230*) 

But possession la novel considered adverse if It may possibly be consiateu 

■with the lawful title*—Banning, p, 277- '* there subsists any 

contract, express or implied, between the parties in and out of possession 
to which the possession may he referred na legal and proper, it can not 
be pronounced advene/* 7^?’ West, J,., in Dadoba i\ Krishna, I. L. R,j 

7 Bomb,, 51. BJh 

* Code Napoleon, 2250* See also Biros war ih Onooda, 3 W ft** 12, 
where the possesion of a sister of a deceased fiudu proprietor of Bengal 
was presumed to be adver.se to his legal heirs ; and Rajah Fedda /\ Arp- 
vooK 1 2 Moo. I* A.* m ; (S,C.) G W, R. f P. 0** 13, whore the possession of 
a house within tho semindari by the zemindars agent, was presumed 
to be of right, and the zemindar A suit for ejectment wad dismissed on his 
failure bo prove that tho defendant held the house on bis bohulf. 
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Lecture for ejectment. 4 For a similar reason, it is appro- 
— bended that a person claiming as a lessee for a defi¬ 
nite term (say for 90 years) to the knowledge of 
tlie landlord may, after twelve years’ occupation, be 
allowed to plead limitation in a suit for ejectment 
during such term. 

Tt bus been laid down generally, that the possession 
of a tenant for a term of years is not adverse to 
the landlord, who has. in such a case a reversionary 
interest in the land. 9 But during the currency of the 
term, the tenant bolds under a title which is protanto 
different from, and inconsistent with, the title which 
the landlord, sets up when he sues for Jchas possession, 
and the former’s possession is so far adverse to the 
latter. The doctrine of the English law is that a 
grant of land for a term of years, however long, does 
not confer on the grantee any estate in the land, 
and that the grantee, taking no estate in the land,, 
can only have detention of it, and n of possession under 
the grant. 6 But the law of British India does reco<>-~ 

* Sbaik. mijomoddin *. Mr. Lloyd, IS W. R., 233 ; Rajah Sahib 
Perhlad v. Do or gapers ad, ti! W. R., P. 0., ij, 14 ; Tekaetnee Goiira «, 
Jlusab, Saroo, 13 W. R., 252, P. 0.; Pet amber Buboo /*. .Nilmouey Sin^, 
I. L. B.| 3 Calc.. 793, 

But a plaintiff who merely sues to establish his proprietary right m 
against a 'mol-nor cedar is not bound to prove that lie has been in actual 
possession of the land ’within twelve years before action brought, since if 
tho defendant has held an mokrurreedar, under the plaintiff, the defend¬ 
ant’s possession cannot he adverse to the plaintiff, and limitation can not 
be pleaded against him. Sea Profcab Narain Muldierjce v. Kartio Chuudor 
Mukherji, 10 W. R., 193. 

5 See Bijoy u. Kali Pr&sanna, I, L, R. t 4 Calc., 327; (S. 0.) 2 S home's- 
Rep,, 1Q6 ; and compare Messrs, Watson A Co. v. Rani Shurnt Suaclri, 7 W. 
B., 394; and Shnik Norrooddctm c, Mr. Lloyd, 15 W. R.. 232. 

It has also been held that a person bolding under A'# tenant does not 
hold adversely to A.—Bung-srar y. Moiiunt, 20 W. R,, 393. 

6 Markbyk Elements of Law, para, 356. 








nize the interest of a lessee for a term as an interest 
in land. The lessee's possession of this interest is —* * 

therefore his own possession ; and during the con¬ 
tinuance of the lease is protcinto adverse to the land¬ 
lord. 

Aft.er the determination of a lease (say lor twelve 
years \ when the landlord becomes entitled to khets 
possession, the lessee cannot, of course, plead that 
his former possession was adverse to his lessor, and 
that the lessor’s suit for khas possession is barred by 
limitation. 

The doctrine that a tenant’s possession is not legal 
possession, and that his possession is really the land- p*uy’s^ 
lord’s possession/ was carried to such an extent that wi«j% ^ 
it was held that a tenant of A, in possession of an- the owner, 
other’s land as such tenant, can not plead limitation 
if .4 does not join him in raising the question. 11 hut 
the correct doctrine appears to he that it the defend¬ 
ant denies the plaintiff s title and holds the land 
against the plaintiff, he may, although himself a 
tenant of another person, plead limitation against the 
plai ntiff. 9 

Where a tenant during lus tenancy encroaches on 
the adjoining lands of his landlord , the presumption™' 1 ^ 
is that the lands so encroached upon are added to the 

So Jong ns nothing occurs to determine the tonancy, tfs@ possession 
of the lessee is the possession of the lessor,—Pnrbntti «. Haiti ChauJ, 
a 0. L. S., 57 (i. 

* Sristtdhar r G op ivleh under, 1 IV. Ii. } 172, See also Justice Trevor’s 
judgment in ii W. It, 73, 77 ; and Jardiue Skinner v. Uattee Sharaa, 3 
W. R, 144. 

u See the judgment of Loch and I’andit. JJ., concurred in. by Peacock, 
in Watson «. Oovornmc.it, 3 W. 11., 73,75, 75 and 78. Sec also .7might V. 

Bam a Sunduri, l W. 11., 202, and Thomson's Law of Limitation, 2nd 
KditioUj . 153, 
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a tenure, and form part thereof, for the benefit of the 
tenant so long as the original holding continues, and 
afterwards for the benefit of the landlord, unless it 
clearly appeared by some act done at the time that, 
the tenant made the encroachment for his own bene¬ 
fit* The act of the tenant in taking possession of 
more land than was let to him, thongk it may pos¬ 
sibly have been a trespass and wrongful, may, in 
most cases, equally well have been done with the 
assent, express or implied, of the landlord, and so 
have been rightful; and in the absence of any proof 
to the contrary, it is treated as the latter. When the 
landlord sues to assert his proprietary rights over 
the excess land, the possession of the tenant can not, 
primS, fade , be treated as adverse. 10 

W here 4?s tenant, during his tenancy, encroaches on 
the land of If a neighbouring proprietor, and holds 
{possession thereof for the prescribed period) as 
against the tenant, A is presumably entitled to the 
land so encroached upon. This presumption against 
the tenant may be rebutted by clear evidence that he 
intended the encroachment lor his own benefit and 
not for the aggrandisement of his original holding. 
As against B, it is by no means clear that such a 
presumption will be made in favor of the landlord. 1 
'Where the tenant has taken possession of the land, as 
a part of kin holding under A, the tenant, as well as 


1(1 Gpproodaes Roy v. Issiirchander Bose, 22 W. It., 246 ; me, also 
Andrew «. Francis, 2 Hay, 560 ; tmd Erskine v. Tin Govermu cu b, H W, 'ft., 
23% 233 ; but ef, Indio pollack, J2 W. It., 330. 

1 See Lord Campbell’s judgment in Due v. Hussey, 17 Q.L.. 376, referred 
co by Justice Norman in 3 W. It., 73, 81, 
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A, may plead limitation against B, and shew that tE( ^' fta 
BA right has been extinguished.* — 

As possession is prirtut facie adverse, it is for the 
party who contends that his opponent's possession is 
only permissive to prove that it is so. If the defend- possession 
ant has been in possession for more than twelve years, 
to remove the bar of limitation, the plaintiff must prove 
that such possession was not adverse, but in the 
Character of an agent, 3 * or of an usufructuary mort¬ 
gagee* , 2 ' 1 or that it was otherwise permissive. 5 * 7 Hut 
where occupation was originally permissive, its con¬ 
version into an occupation of a wholly adverse nature 
is not to be presumed in the absence of affirmative 
evidence to establish the change. 0 A person who 

* Messr'ci. Darby and Bosanqnet (at pp. 305. 396 of their work on 
Limitation) Bay " K a tenant during the continuance of Ids tenancy 
encroaches on land, and holds it as part of tlie demised, premises for the 
period of limitation prescribed by the statute, bis landlord will, at the end 
of the term generally, have the benefit of the encroachment.' See also 
the cases referred Lo in, note 1), p. Mb. 

n Meer Useodoollnh v. Becby Imaman, 1 Moo. I. A., 19 ; (S. C.) 5 W. B., 

P. C„ 23. 

1 10 Moore’s I. A., 151, Sewaji Vijoya v, Chinn a Nay ana. 

1 Rut many acts which would he clearly adverse and might amount to 
dispossession as between a stranger and the true owner e£ land, 
would between joint owners naturally bear a different construction— 

Italia v. Abdool, F. C., 12 C. L. ft., 267. 269. Thun if the .aubjeot of 
suit is a portion of joint family property, the possession of it by one 
coparcener may be referred to the continuing consent of bis oo-ftharers, 
and may not therefore he adverse. See Sheo Pershad v. Luluh, A) W. 

It., 160 ; and Yusuf Ali Khan t>. Chub bee Singh, 5 N. W, I’., 122. 

* See Mark by’s Elements of Law, sec. 517 ; Waheeoodden v. Jhinguree, 

2 N. W. P,. 16 ; Brown, 77. 

According to the Code Napoleon, art. 2231, “ When a person has ebm - 

me need his possession in right of others, he is always presumed to 
possess by the satho title if there be no contrary proof." 

When a person enters on possession and is loft in possession in the first 

nstaneo. in accordance with a contract, he cannot “ change the character 
of that possession by his own mere will."—Dadoba t\ Krishna, I, L. it., 

7 Bomb.. ;L, 38. 
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hE< ^l ms holds possession on behalf of another does not, by 
' ^ denial o! that other's title, make his posses¬ 

sion adverse, so as to give himself the benefit of the 
statute of limitation. 7 

IS o act or default of a tenant, a trustee or a bailee 
can by itself change the character of the possession 
which he originally acquired. If such person re- 
pud late the title of the owner, tit ere must be such 
acquiescence on the part of the latter as would put 
an end to the original relation of the parties, before 
the former can bo said to be in 4 adverse possession/ 6 
The raere non-payment of rent for twelve years, by 
a . P orson who is P roverl to have entered into posses¬ 
sion, as a tenant, does not convert the tenancy into 
adverse possession. 9 Even if the tenant during his 
tenancy pays the rent to a third person and attempts 
to substitute him in the place of his landlord, with¬ 
out openly renouncing or putting an end to the 
tenancy, the possession of the tenant shall still be 
looked upon as the possession of the landlord, 10, 

‘j a pm to The tenant’s attornment to a third person will not 
af fect the title of the lessor bo long as the tenant 
does not directly repudiate the tenancy, and the land- 


W d°y Chancier *. Rally Prasana, I, L. R, r 4 Calc., 327; STadhub r. 
Sham, J. L, 11., 3 Calc., 213. 

Uns would be 80, at least, until, the denial of the principal's right, 
or some unequivocal act inconsistent with that right, lmd been brought 
to the knowledge Of tbo principal.—Markby's Metieuts, see. 317, 

B At)" §§ 444, 446. 

^ulA Bhuplu, I. I. E„ 2 All., 517, P. B. ; Troyluklio e. 
lV ’ 7 W - 1 Watson v. Oovernment, P. B„ 3 W. It., 73, 5b ? 

Ui alal 1 if, Abdool, 3 0. L. j|, 110 j 6 Bom. A. C.. 85 i and I, ISU 

7 liOirib,, 31. See Lecture XI. 

Parbutti Do si v. liaraebaud, fl 0. L. It,, 57ih 
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lord knowing this does not acquiesce in the act. 1 
The tenancy must actually or constructively he de¬ 
termined before the possession of the tenant can 
become adverse to the landlord/ Eviction from the 
demised premises by the lessor, by those who claim 
under him, or by persons who have paramount right 
to him, may have the effect of determining the 
tenancy and relieving the tenant from the liability to 
pay rent. But an ouster by the acts of a trespasser 
without title has no such effect.' 5 

The Transfer of Property Act (.No. IV of .1882), 
sec. Ill, expressly enacts that the tenant must 
renounce his character as such by setting up a title 
in a third person or by claiming title in himself, 
and the landlord or his transferee must do some 
act showing his intention to determine the tenancy. 
In cases governed by the Act, both these conditions 
must he fulfilled before the tenancy can be deter¬ 
mined and converted into adverse possession. 

Under art. 8479 of the Lousiana Code, and art. 
2239 of the Code Napoleon, a purchase of the 
property from the tenant, the depositary or any 
other derivative holder, operates as the basis of an 
adverse possession in favor of the purchaser ; but 
according to Lord Mansfield (in Atkyns ex. dem, 

I Bee Banning, 11 f>, and Hovenden v. Lord Aimealoy, 2 Boh. andLcf.., £521, 
cited iu Shephard on Limitation, p. 83. 

■’ 8 0. L, E.> 678. In Jiagland before the enactment of 3 and 4 Will, 
IV, c. 27, boo. 9, payment of rank during the term of the lease to a 
wrong person did not, subject to the question of acquiescence, amount; 
to au ouster.—Smith's Leading Cases, Vol. II, pp. 732, 741, 8th Edition ; 
Banning, 146. 

II Mrs. JL DouKeilo i\ Gitdharee. 23 W. II., 121 : Ittmg tail t\ Labia. 
17 W, It., 886 Gopamind v, Lwlia, 12 W. R,, 109 ; Ii.iiajah Abdool Gmmy 
tl Poo mo C hand or, 2 Hay, 824. 
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Lepturk Taylor v. Horde) in the case of a purchase from the 
— tenant, the landlord is not bound, but may choose, 
by tfoknca to consider himself as dispossessed by the purchaser. 4 
The Indian Limitation Acts (sec. 5, Act AIV of 
1859, and arts. 133 and 134 of sched. ii, Acts IX 
of 1871 and XV of 1877) expressly provide for the 
protection of purchasers from trustees, mortgagees, 
pawnees and depositaries, but omit to mention the 
case of purchasers from tenants. However, as the 
landlord, before he puts an end to the tenancy, is not 
entitled to immediate and direct possession of the 
property, it has been held (by Peacock, C, J., and 
Jackson, J.) that the possession of the grantee claim¬ 
ing under the tenant does not become adverse to 
the landlord, so as to oblige him to sue the grantee 
before the determination of the tenancy. 5 

If the landlord is apprized of the fact that the 
tenant disavows the tenure and sets up a title in 
himself or in a third person, the safer course is to de¬ 
termine the tenancy. (i Hut the law nowhere obliges 
the lessor to put an end to the lease on the ground 
of forfeiture. 7 

Trespas- The majority of the J udges in Poole v. Griffith* were 
tension «f or. opinion that where a stranger enters as a trespasser 
premises, upon a part of tlie land held under a lease, and 

4 See also A ugell, § -143. 

5 0. T, Davis «, Knzee A Mod, 8 W. U„ 55, 58, 69. 

0 According' to Lord Bo.ksdaio (in. Kovenden »■ Lord Annesky, 2 Sell, 
and Lcf. ( 024), it t,iio lessee attorns to another, and the lessor neglects 
to proceed for the forfeiture, bo hao no right to a licet the rights of third 
parsons on the ground that the posaessiprt vans betray®! ; ami there 
must be a limitation to that as to every other demand.—See Brown on 
, Limitation, p. 3 IS, and Shephard, p. (55, 

7 Sockoo. Ill, Act IV of 1882, and Banning on Limitation,p. 147, 

* See IB Ir. 0. L, It., 270, and Brown on Limitation, p. 487. 
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continues in possession ior the prescribed period, Ll y^ 1,1 
the right of the lessor, on the expiration ot tire lease, 
would be unaffected although the right of the lessee 
would be barred. It has also been held in this 
country by Norm an and beton-harr, JJ., on review, 
that during the continuance of a lease, the eviction of 
the lessee from the demised premises does not give 
the lessor any cause of action against the trespasser, 
if the lessor is not deprived of his rent, or rent is 
not received adversely to him by a stranger. 1 he' e 
are also several dicta of Sir Barnes Peacock, G.J., 
and other Judges to the effect that a landlord can¬ 
not maintain an action of ejectment, either against 
a tenant or against a trespasser, before the tenancy 
is determined. 10 Sir James Colvile in his 1 res- 
cription and Limitation Bill provided for the pro¬ 
tection of landlords against such trespasses. This 
provision, * 1 however, along with all the provisions 

* Hurronath v. Rajah Indoo Bhnsun, 8 W. K„ 133. The non-receipt 
of rent trader amok ciruumstaacos may give the landlord a cause-of action 
ii it amounts to a 0i*possestian of his interest in. the demised premises. 

10 See Mr. Davis v. ICazec Abdool., 8 IV. It., 33, 58 ; and II gotookIi 
C hunder v, Rajnaraiu, 10 W.I!., 13, IS. 

1 See sec. 7, cl. 8, of the Bill. In the statement of Objects and Roasous, 

Sir .Tames says : “ In 8. 7,1 have thought it right to introduce 2 clauses 
to meet the cose, which often occurs, of the loss of land, part of an 
estate subject to an undettennve, during the subsistence of that tenure, 
by the encroachments of conterminous proprietors. It scorned hard that 
a titU by proscription should bo acquired against the superior landlord 
(assuming him to retain a reversionary interest in the soil) by such 
encroachments, whilst, for want of the actual right of possession, he was 
unable to resist them. His rights are protected by cl. 3. In like oases, 
where the sub-tenure is of that nature that the superior landlord 
retains no right in the soil but can only enforce the light to rent by the 
sale of the pufnee or other underteuute, the rights of the auction- 
purchaser are protected by oi, 4.” The second clues of cases was prac¬ 
tically provided for by sue. 7, Act XIV of 1869, corresponding to art. 

121, Act XV of 1877, 


n 
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Lectuee relating to prescription, was omitted from the Act as 
— passed in 1859, It is true that the case of a laiid- 

Prosmmo _ lord is excepted from the rule (laid- down in art. 

Movi Dm , 

* *■>!*» Ml of Act pEX of 1871 and art. 140 of Act XV of 

ftoy tl \a « 

etwied, 1877), that the period of limitation for a reversioner 
begins to run from the time when bis estate falls 
into possession. This might lend some support to 
the contention that a landlord (unlike other rever¬ 
sioners) is not entitled to count the period of limit¬ 
ation from the time when the estate falls into 
possession, that is, when he becomes entitled to khas 
possession. And it has been so held in some cases 
by the Calcutta High Court.® But considering the 
hardship 3 to which landlords would be subjected by 
the adoption of this rule, it is not unlikely that a 
different construction will be put upon the law. If 
possession does not become ‘ adverse 3 to the claim¬ 
ant until he himself is entitled to immediate posses¬ 
sion, 4 it is clear that, under art. 144 of sched, ii, 
Act XV of 1.877, a landlord, suing to eject the tres¬ 
passer nothin twelve years after the determination of 
the lease, cannot be met by any plea of limitation. 
The only article applicable to the case is art. 144, 
and the inference drawn from the language of art. 
140, not being a necessary one, may he disregarded 
in the strict construction of a law of limitation. 
The lessor is a reversioner whose suit as against the 


2 Hm Prusunnonioyi TCalidas, 1) 0* L, It,, 347, following Lefcraj v. 
Court of Wards, 14 VY. R<, and Bdmlabtm v, B hoop at 17 W, It,* 577, 
* They aro unable to resist such encroachments.- See 10 W. It., 15, 
1 ? . B. A suit for damages against a poor ryot would aoarcoly afford my 
relief, 

i See the flofinitiong of adlrer&e poBiemoii. p> HS> wpm* 
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tenant is provided for by art. 139. And the words S®mvb» 
“ other than a landlord" in the next article (No. 140) — 

were introduced probably with the object that the 
two articles might not overlap each other. A land¬ 
lord or zemindar in this country lias very often no 
reversionary right in the soil, and the Legislature lias 
thought fit to deal separately with suits by 1 a land¬ 
lord * (who may or may not be a reversioner), and 
suits by a reversioner “ other than a landlord.” All 
that necessarily follows from the language of art. 

140 is, that a landlord cannot take advantage of that 
article when he brings an ejectment against a person 
who has evicted liis tenant. But as the possession 
of a trespasser does not become adverse to the lessor 
until he acquires a right to the possession of the de¬ 
mised premises (by the determination of the tenancy), 
his rights are saved by the general provision of art. 

144. To hold that twelve years’ possession by a 
trespasser of a part of the demised premises would 
bar the right of the lessor, although the lessee does 
not- renounce liis character as such, and the lease is 
still subsisting, is to violate the maxim that “ prescrip¬ 
tion does not run against a party who is unable to 
act." (Contra non valentam enjere non currit pres- 
criptio. ) The general principle of the law is to bar a 
person who lias aright to enter if he does not exercise 
that right in a certain time, not to bar those who can 
not exercise that right. 6 

* In a later case deckled on iSfch of August 1BS2 (Rnsim Gobind v. 

Huri Churn, 12 C, L. R., 19), this question of limitation to it suit for 
ejectment against a person who bad dispossessed the plaintiff's lessee 
during the currency of the leaim, wa j again discussed before a division 
bench of tin* Calcutta High Court'-, consisting of two Judges, of whom 
one was a party to the decision reported in 9 C. L. R.. p. 347. The Judges 








158 


POSSESSION, A I>VERSE POSSESSION, &C. 


l,r.cTt'RB The possession of trust-propei’ty by the trustee 
—i. is deemed to be the possession of the cestui que 

by “lisuv's trust or the beneficiary. But if the trustee alienates 
K.a.,ue. t j 1( , p VO p er ty to an assign for valuable considera¬ 
tion, the possession of the assign becomes adverse to 
the beneficiary. 0 It has been held in America, that 
Ro r miia- a trustee who distinctly and openly repudiates his 
rrii.itce. trusteeship and assumes absolute ownership of the 
trust-property, may commence to acquire an adverse 
possession against his cestui que trust. 1 * * But under 
the Indian Trust’s Act (bib. It of 1882) if a trustee 
renounces his character as such, he does not thereby 

sny “ By what rule in the Limitation Act is the plaintiff’s right to 
sue governed? It may fall either under art. 110 of the second sche¬ 

dule, or under art. 111. It will be convenient first to refer to 
art. 139. This deals with a case where the suit is by a landlord to 

recover possession from a tenant, and the time runs from the determina¬ 
tion of tho tenancy. That is the only section dealing expressly with 
the ease of a landlord ax sneh. The next article says that in a snit 4 * * 7 by 
a remainderman, a reversioner (other than a landlord) or a devisoe, for 
possession of immoveable property,’ the point from which time runs is 

4 when his estate falls into possession.’ Probably in this article, the 

expression ‘ other than a landlord * means other than a landlord ax such 
suing his tenant. If that be so, then that article would apparently go¬ 
vern this caso, and the time would run from the termination of the 
ijara. If the case does not fall within the article, then it must fall 
within art. 144, as being a suit' for possession of immoveable property 
or any interest therein not hereby otherwise specifically provided for.’ 
Then the period of limitation begins to run from the time when the 
possession of the defendant becomes adverse to the plaintiff. ‘ Plain¬ 
tiff,’ by tho interpretation-clause, iucludes any person through whom 
the plaintiff claims. But the plaintiff does not claim through the 
ijardar. Therefore jjossession adverse to the ijardar is not possession 
adverse to the present plaintiff. This conclusion is entirely in accord¬ 
ance with the construction pub upon an earlior Limitation Act, iu tho 
case to which wo have been referred, reported in 10 W. It., 15.*’ 

4 Section 10, Act XV of 1877, and No. 13-1 of soiled, ii. Darby and 
Bosanquet, p. 835. 

7 Angell, § 174 ; Banning, p. 188. For Indian cases, see Virasami i\ 
Subba, I. L. It., 6 Mad., 64, 59. 
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extinguish, the trust, and he is not thereby discharg- Di 
ed from his office (secs. 71 & 77). And a trustee 
who has accepted the trust can not afterwards re¬ 
nounce it except with the permission of a competent 
Court or with the consent of the beneficiary , or by vir¬ 
tue of a special power in the instrument of trust, 
(Sec. 40.) Nor is a trustee allowed either for him¬ 
self or another to set up or aid any title to the 
trust-property adverse to the interest of the benefi¬ 
ciary. (.See, 14.) A proposed trustee may, before 
accepting the trust, disclaim it (sec. 10), and a pro¬ 
posed beneficiary may renounce his interest under 
the trust, by disclaimer or by setting up a claim in¬ 
consistent therewith. (Sec. 9.) 

Whilst the trustee is in possession of the estate, 
the right of the beneficiary is safe, so that if the 
trustee mistakes his beneficiary and makes over the 
profits of the estate to a wrong person, such wrong¬ 
ful recipient of the profits, it has been held in hng- 
land, does not acquire a title by adverse possession 
against the rightful cestui que trust? It being the 
duty of the trustee to pay over the profits to the 
beneficiary, payment to a wrong person will not give 
that person a title, 0 But if one of two beneficia¬ 
ries is excluded by the other who received the rents 
to the exclusion of the trustee as well, limitation will 
commence to run against the excluded beneficiary. 10 

* Sbo Lester v. Pi ok ford, 34 Beav., 576. cited in Lowin on Trusts, 
p. 752. 7tli edition ; and Brown on Limitation, p. 276. But if a Ktranger 
takes actual possession oi' the property, sec. 10 of Act XV of 187 1 will 
nob protect the mstui pw tmU* 

iJ See the latter part of the judgment of the Privy Council in Karttn 
Sing iff. Rftk&r AH, L If. It,, 5 All., 1. 

lu Lo w in, p. 751, 










iiEcriniK If a trustee suffers adverse possession for the pres- 
-- cribed period, the right of the cestui one trust will 

Possession , T . J m 

of the be barred. Li the trustee does not eject the tros- 

trust-flsjtet'e iii n - i 

tiy n trcs- passer, and the benc h entry iloes not compel him to 

pussyr. ... , “ .. 

do so within the prescribed time, the trespasser 
acquires a title by adverse possession. 1 * * The posses¬ 
sion of trust-property by a purchaser from the 
trustee is adverse to the beneficiary d In these res¬ 
pects, the relation of lessor and lessee is more favor¬ 
able to the lessor than the relation of beneficiary 
and trustee to the beneficiary. 

So long as the mortgagor, his representative or 
his assign, asserts a title to redeem, and advances ho 
other title inconsistent with it, his possession of the 
mortgaged property does not become adverse to the 

poMoeion mortgageed Such possession becomes adverse from 
the date of foreclosure. 4 The possession of a pur¬ 
chaser of the property from the mortgagor without 
notice of the mortgage, becomes adverse to the mort¬ 
gagee, if the right of the mortgagee to enter into 
possession has accrued. 5 & Even the payment of 


gagor s 
t>r tjioX 
gagee’s 
grantee. 


1 Lewiu, pp.^TS?, 738. Tim beneficiary may require the trustee to 
transfer tlie tr net-property to him (sec. 50, Act II of 1882), or to compel 
him to perform any particular act of kis duty (sec. (51, Act II of 1882). 

s Bee sec* 10, Act XY of IS77, and arte. 133 and 184, soiled, ii, 

8 Fran Nath Roy v> Itookea, 7 Moo, L A., |$$; (S. C.) 4 W. K., P* 0., 37. 
The present Limitation Act, art. 147, soiled, ii, however, expressly 
prescribes a limit of sixty years to a suit for foreclosure or sale, from the 
date when the mortgage debt falls due. In such suits, therefore, the 
question whether the mortgage ra possession was adverse or not can 
hardly arise. 

4 Gkinar&ln v* Ram Monamth, 7 C. L, R., 580, and Brokmomoyee v* 

Jugobaiidinrr, 7 0. L E., 583. 

& Angell, § lltb note ; Anundo Mojfea r. Dhonendraw, 16 W« R., B. U,, It), 
zQ ; and Jiiojonath*>. Kiel at plunder, IG W. R„ P. 0., 88, 
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interest by the mortgagor to the mortgagee will not 
render the possession of the purchaser other than 
adverse. 8 

The possession of a purchaser of the property 
from the mortgage is adverse to the mortgagor and 
his representatives from the date of purchase, and is 
expressly protected by the Limitation Acts.' 

11 It has always been laid down ” (says Lord St. 
Leonards in bis Handy Book on Property Law, 
p. 117) “ that neither the mortgagor nor the mort¬ 
gagee can by any adverse act bar the right of the 
other." 3 A repudiation of the mortgagor’s title, or the 
mere assertion of an adverse title by a mortgagee 
in possession, does not make his possession adverse, so 
as to enable him to shorten the period of sixty years 
within which the mortgagor may bring his suit for' 
redemption. -9 Similarly the mortgagor’s denial of the 
mortgage will not by itself be sufficient for abbreviat- 

31 Brojo until v. KheJafc Clmuder* * 16 W. XL, F, C., 33. 35. For the Eng¬ 
lish Law on the subject, see /hr d> Palmer , Eyre, IT Q B > 3(36 ; Ohln- 
rmry r, Evjitih, 11 H. L. CL 115 ; and Brown on Limitation, p* 366. 

7 See Radhauath Da$a v* Giaborni St Co** IS W. R., P. 0„ 247 ; and 
art, 134, ached, ii. Act XV of 1877. This article applies when the pur¬ 
chase purports to he a purchase of the property a* an absolute property. 
It can not, of course, apply where too purchaser fcake$ an assignment; of 
the property subject to the mortgage, and is admittedly a representative 
of the mortgagor. 

* j|$e jbv'hoo Sahoo >r. SyudMuseeoo!lah, 2! W. It** 13. A mortgagee 
is oot bound by ft decision passed against the mortgagor iu a enwo insti¬ 
tuted against him by a, third person* if the mm tgnge bond was executed 
prior to the institution. See Karon Sing t\ Dakar Ali, E, L. It., o AIL. 

1 , P. CL ; Booma Salioo-a, Jomiaruhi. 12 W* ft,* 363, 

Also ftonomali *&» Koyhis Oh under, I, Li lt v 4 Onlo. T 662, 

As Long as the relation of mortgagor arid mortgagee subsists, the posses¬ 
sion of the mortgagor om not bo adverse bo the mortgagee—Gliiuarain 
t\ Itatmnou ovu fcto, 7 C, L, TL t 580. 

* 10W. It, 319* Ajoodhya Persimd r,. Kslmreo Byal \ and I* L. R., 

1 All*, Ali Moliammcd r| Lalta Luksli, F* B* 
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mg the sixty years’ period prescribed by Act X \ r of 
1877 for foreclosure or sale. 

But the acquiescence of the party whose title is 
repudiated may change the character of the posses¬ 
sion and estop,him from taking advantage of these 
provisions of the law. 

The mortgagee’s possession before the mortgage is 
redeemed is possession for' all the heirs of the mort¬ 
gagor ; and it is only after redemption that the pos¬ 
session of one of the heirs of the mortgagor who has 
redeemed the entire mortgage can become adverse to 
the others, even where the mortgagee had all along 
recognized that one alone as entitled to the equity of 
redemption. ia 

A person, claiming the equity of redemption, pay¬ 
ing interest on the mortgage, and in. actual posses¬ 
sion of the mortgaged property to the exclusion of 
the lawful representative of the ' mortgagor, may 
acquire a title by adverse possession against : such 
representative. 1 !8o a person claiming the equity of 
foreclosure (or the right, of the mortgagee) may, as 


w TTinriuvnissa Muhammad, I. L* 1L, :t A ll. H 2-1 f F r B. Seo also 
Cbathu. iu Aka, I. L, JL, 7 Mack, 2iL In Nundo Cooimu' v* Broojo Bbokim 
(4 Wym~ 3.6 ; Thompson, p. 212), the possession of a person who wwnot, 
a legal heir of the mortgagor, but who had neverthclass paid feff the 
mortgage-debt and executed a ‘fresh, mortgage, was held to fee adverse* 

It has been held by Fonlifex, J,, in an untefterted oeae (second Appeal 
Bfo, 2G3o of 1878 t deoiled on the 10th March, 1880), ilmb a mortgagor or 
bin representafcivo is entitled to a period of sixty, yeare fertile recovery of 
property redeemed by his comortgagor, iuasmnoh as the co-mortgagor 
in such a case stands in the shoes of the mortgagee, See I, L. XL, 
2 Mad,, 222. As&tosafe v. Yamuna. 

1 Choloaondeley v* Clinton, cited hi Angell on Limitation, sea, 467> 
and reported in 2 Jac. and Walk., R, 1 ; and Xundo Ooomar t Brojo 
Bhookun, 4 Wynn, 86, Receipt of profits of land from the mortgagee 
in possession; is not sufficient—Ohatbu v. Akti, I, L* E.- t 7 Mad,, 26, 
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against tlie lawful representative of the mortgagee, 
acquire a title by adverse possession.® 

If after adverse possession has been acquired 
against the owner, but before the period of limita¬ 
tion has expired, he mortgages the property, limita¬ 
tion runs against both mortgagor and mortgagee 
from the date of dispossession. Mr. Hayes, in his 
Introduction to Conveyancing, has hud it down that 
“ the effect of the statute must always be determined 
with reference to the actual state of the title when 
time begins to run, and that when the tame has 
once commenced running (against the absolute 
owner), no subsequent alteration in tbe title will 
postpone the bar.” 3 If the mortgagor makes pay¬ 
ment of interest on the mortgage-debt, the Indian 
law, in this respect differing from the English law, 
does not give the mortgagee a fresh start as against 
the party who dispossessed the mortgagor. 4. 

Where a mortgagor in possession of the mortgaged 
property is dispossessed by a third party who does 
not claim either under the mortgagor or the mort¬ 
gagee, the possession of such third party, it has been 
held, is adverse to the mortgagee, and he, as well as tie 
mortgagor, is barred by the twelve years' limitation. 6 
And where a mortgagee in possession of the mort¬ 
gaged property is dispossessed by a person who claims 
adversely to both the mortgagor and. the mortgagee, 

% See Ammu v. Ramkmhna, X, Lt It., 2 Mad,, 22§ t 2:28, 

3 Darby and Bosanqnet, p, 227, 

1 Compare 7 Will. IV ami 1 Vict s e. 28, and sec, 6, Act XIV of I$b and 
Mlb 14G| Act XV of 1877; see Darby and Bosanquet, p. Brown, 

It* 4a0; Banning, 1E7. 

5 Slimunbur r, Bhowanee, 2 N. W T P,., 222, and Prosvmrm i\ 
Ramknmar, W, R, Gap No., I8<>4, p, 37o, Sec also L L, Ii„ & ALL, 1, 1\ G\ 
(A case o t. re ft an.) 
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it has been held that the, possession of such person 
is adverse to the mortgagor as well as to the mort¬ 
gagee, and that the former as well as the l;u tor will be 
barred by the twelve years’ rule." 

But as, during the currency of a mortgage, one of 
the parties to the mortgage is not entitled to the 
immediate possession of the property, it may be 
doubted if the possession of a trespasser could be 
adverse to the party Who is not entitled to such pos¬ 
session, and who can not, therefore, bring an ejectment 
against the trespasser. 7 Xt is .settled law in this coun¬ 
try that a decree obtained by a third party against the 
mortgagor in possession, after the date of the mortgage, 
is not binding against the mortgagee ; 11 and. as It fol¬ 
lows that a decree obtained against a mortgagee in 
possession is not binding against the mortgagor, 
adverse possession .against one of the parties to the 
mortgage, it may be said, cannot affect the other, 
unless the latter is also deprived of the possession of 
his right or interest. 

In the case of property purchased bond fde for 
valuable consideration .from a party who had acquir¬ 
ed it by a concealed fraud, adverse possession as 
against such purchaser commences from the time 

« Ammu i\ liamkmbnr. I, L, It, 2 Mad,, 226; see also Messrs. Go 
borne & Go. v. Itadkanath, 6 W.lb. ; and Sy$| Akbtirr. Tooirifc 

Earn, 23 W; Itpf. 

1 See Vithoba r, Uangarnm, 12 T!omb., ISO, where it was held, that a 
trespasser on the possession of the mortgagee could only succeed to snob 
estate as the mortgagee possessed, and that ho could not in any way affec« 
tlio equity of redemption, 

s Bononmlly v. Koyhvdi Oimnder, I. Tj. It., 4 Calc., CSJ2 ; (S, 0.) 1 
Shome’s Rep,, It ; Doom a Sailor u. Jooiiararn, 12 Vi. U.. 8(12, and .Kiu'nn 
Sing v. Baker All, I. L. II., 5 All., 1. See also Krisnajee t. Go bind 
0 Bomb., 27*51 
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that the party entitled was deprived of the property 
by means of such fraud. The purchaser from a —— 
trustee or mortgagee may by due diligence discover 
the nature of the interest under which the seller 
lias occupied, but the purchaser of property from a 
person who has acquired It by a concealed fraud can 
have no reason fcos* aspect any defect in the title of 
the seller. This is* why the Indian Limitation Acts 
do not place such cv purchaser in the same category 
with purchasers from trustees, mortgagees and 
depositaries. 9 

The possession of a Hindu widow or other female Passion 
heir, taking a limited interest under the Hindu law. widows 

_ ° 1 „ , , and their 

cannot of course be adverse to the reversionary hen*, gramfe*. 
The possession of a grantee of the widow, also, is 
not adverse to the reversionary heir until she dies, 
for the grant is good at least for the lifetime of 
the widow. 19 A widow or a grantee of the widow 
cannot destroy the title of the heir by allowmg a 
friend or relative to have twelve years’ possession 
of the estate. Such possession shall be presumed to 
be possession with her or his consent, and cannot he 
adverse to the heir. * 1 The possession of a son adopted 
by the widow, like'the possession of a purchaser from 
the widow, does not become adverse to the heir until 
his right of entry accrues by the death of the 


u See the special report! ot' the Indian Law Commissioners, dated 2(Hh 
February IS 12. &ir James Colriio in 1us amende^ Bill proposed that; the 
possesion of the purchaser should bo deemed adverse from the date of 
the purchase, but he withdrew the proposition after wards, 
iri Suntokhoe v 4 Mussfb Rolaeeej 10 W, K,, 27ti j Pursut i\ Palut, I* L, R; r 
3 Gala, 442. 

1 ,:>hiroocoomaico t\ Keskab, IS W* Rv, P. C* f I, 3. 
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lkctuke widow.* A Hindu widow, it has been held by the 
t Chief Court of the Panjab, cannot, by merely assert- 
Pepudin- ing an absolute proprietary title, make her possession 
versbuepa adverse to the heir so as to bar his right after her 
death. 3 But where the widow 1 is dispossessed, the 
possession possession of the trespasser is adverse, not only to 

fL tl t ' * 

purser on the widow, but also to the reversionary heir after her,, 
«ute. As the wddow represents the whole estate of her 
husband, and as a decision against her with regard 
to such estate is binding upon the reversionary 
heir, J adverse occupation against her is adverse to 
the heir in the same way as adverse possession against 
the father is adverse to the son, or that against 
a deceased executor is adverse to the person who 
next represents the estate. 5 But under the express 
provisions of art. 142, Act IX of 1874, and art. 
141, Act XV of 1877, the reversionary heir is en¬ 
titled to count tiie twelve years from the death of 
the widow, 6 It is apprehended that sec, 9 of Acts 
IX and XV, and the general principles of law, would 
prevent the application of these articles to cases 
where the last male owner was dispossessed, and time 
commenced to run before the widow succeeded him. 
1 he subsequent alteration in the title Would not 
postpone the bar of limitation. 7 

a Sriuath vi Mohesh Clnmtler, 12 W. It., F. B., M ; and Rajendro v. 
Jogendro. 15 W. II., P. C. ; U. 

3 See Rivas, p. 148. 

4 TkfjSMva Gnnga 11., l\ C„ 81 ; (S. C.) It Moo. I. A., R30. 

3 Nobin Ch under v. Issue Ob under, 9 IV, R. f F. B,, 505; see Mho 
A darittolall v, Kojonikant, 23 W. K #J 214 P. 0* 

<> A Full Bench of the Calcutta High Court, on the 17th August, 1883, 
overruled Saroda v. Doyamoyec, I. L. i.i., 5 Calo., 998, which was to a con* 
t* ar J T ! ac0 also ChundranaUi Dass v. Asaram, X Stionie’s Ri| ( , 1 67, 

f Sec Darby and Doaaucpiefc. \\ 237. 
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The general rule, that the possession of one mem- LaorvuH 
her of a joint .Hindu family is the possession of all, — 

*■' 4 Pessc^ion 

does not apply where the claimant has been clearly of mem- 
excluded. In the latter case the possession is adverse, .joint i&mi- 
and time will run from such adverse possession.-' 

But under the express rule laid down in art. 127, 

Act XV of 1877, limitation runs from the time 
when the exclusion becomes known to the plaintiff. 

Where the bulk of the estate of a Hindu family is 
held and managed by a single member of the .family, 
and the other members receive and enjoy part of 
the lands as seer, the possession of the bulk of the 
estate by the manager is not adverse (even under 
Act XIV of 1859 ) unless there are circumstances to 
shew that they accepted the seer lands in. lieu of the 
shares they would have been entitled to-on partition.* 

Where one member of a family is in receipt of the 
rents of one part of an estate, and another in receipt 
of the rents of another part of the estate, and they 
have afterwards to account to each other in respect of 
the excess of receipts over their respective rights, the 
possession of the one cannot be adverse to the other. 11 * 

If tire rents and profits of the estate which the 
members respectively hold are brought into the com¬ 
mon fund, and they participate in this fund, by reason 
of their living in commensality, there will be no adverse P<wcssion 
possession. 1 The mere fact that plaintiff s co-sharer ^ 0 ' slmr “ 

* Sawln Bux V. D’harum Sing', 10 Moo, I, A., 611. * general rule 
doe* jjat jJro apply where there has been ten award of partition, Kroijeet 
ih Ooberdbone, 20 W. 25, P. CL 
13 liunjic Sing v,. KooeX* Unjmj, lu It, s 1 L A M S3, 

■* Cliand ilureo i\ Rajah Noreuclro, 11) W. R. ? P. C., ihKX 
3 iter Sir Barnes Peacock in Luelmmu Sing v, Shumahere, M 
B. It. 11., 0. ; also soe 5 Mad,, §| : Govinda Pillai, Appellant j uud 
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liEcrmtB vras in possession of a certain plot of land, and the 
—• plaintiff not in actual possession of any part- of it, 
would not constitute adverse possession. The pos¬ 
session would not be adverse until the plaintiff 
claimed or asserted some right in the land, and that 
right was denied by his co-sharer. 2 It would be 
adverse if the exclusive possession could not be 
accounted for by the fact of some arrangement having 
been come to, at a previous time, between the co¬ 
sharers. 3 

Possession {Le,, possession with a claim of owner- 

cvidencs of ship) though held for a term less than the period 
of limitation is a good title against all persons except 
the rightful owner, and entitles the possessor to 
maintain ejectment against any person other than 
such owner. 4 If a plaintiff proves that he had 
possession, and that that possession has been forcibly 
or fraudulently disturbed by the dependant, he 
makes out a prima facie title which it is for the 
defendant to rebut. 5 But where the defendant’s 
possession is not shown to have commenced in 
wrong, he cannot be ejected except on proof of a 
superior title. 0 And if there is a possessory award 7 
in favor of the defendant, or if the plaintiff has 

7 0* ii, R., 3$p, P , 0. ; {<&* C.) I, L, R., 5 Bomb, } 48, P. 0„ Lukshman Dada 
lUmehaudra Dada* 

2 ShurfunnisBa t\ Kyi as, 25 W. R,, 53 j Jiioonuick v*3< Burrell,21W. U, f 52, 

$ Sheikh Aeud v. Sheikh Akbnr, 1 O. L, E, f M4. 

4 Femvaj u N&rain, I. L. R, # 0 Bomb,, 2!5 ; Brown, 125,136, See p< Iraf 
(note 9), 

s AyfeaXka v* Kanye, 13 W, R., 146 ; Tiiloelvmi w. Koylaa, 12 W, E., 175, 

8 Arumugum, v, Ferriyanuau, 25 W* K, 81, P, 0. 

7 Shibeh under Modbuosoodun, 1 VV\ IX, 349 : see also 24 W, R-. 435 ; 
^nd L L. It., 4 Calc,, 699, But an order under boo. 52 (not sec, 65$ of 
Bong, Act VI1 ol 1876, is not eoucluaive evidence of posseMpii- I, L, R,* 
10 Ualo., 350, 
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failed to bring a summary suit for possession within ta'vmfas 
six months, it would seem that in British India proof * *—- 
of anterior possession on the part of the plaint id 
(for a time less than the period of limitation) would 
not be sufficient,” 

A person who has taken possession ol land without n» iiiffi- 
title has, while he continues such possession, and 
even before the statutory period has elapsed, a trans- nibic. 
rnissible, devisable, and inheritable interest in the 
property, though one which is liable at any moment 
to be defeated by the entry of the rightful owner, and 
if such person be succeeded in the possession by one 
claiming through, him who holds till the expiration of 
that period, such successor has then as good a right 
to the possession as if he had himself occupied for 
the whole periods 

In 1815, W buys a certain property in execution 
of a decree against Z. In 1819, B buys the rights 
and interests of Z , who continued in possession not¬ 
withstanding IF’s. purchase, and obtains possession 
of the property. W sues B for possession in 1861, 

B, claiming as he does under Z, is entitled to add 
the period of Z’s adverse possession to his own, and 
their united possession, which is adverse to W, 
reaches hack to 1845, when W’s right to sue 
accrued. 10 

H Justice Pritisep’s judgment in C, I*. R., 280 ; Wise v. AmeeruoiiisRa, 

0 C, L, R m P> C,; Erteza i\ Barry, 11 C. L* E,, 393, But see II C• 

L* E n m } and 8 W. ll n 

* Per Cookbum, tk <?., in Ah'her 4 *. WMtelocfr, Tv* ft. T I Q> Ii. t 1 ; Darby 
and Bosniiqnet, p* 3\)0 j Bee &)m Brindabun t* Tarachand, 20 W* II,, 114 ; 
and Gossaiu Dass v. Tssur Chunder, I- Ij. R ,, 3 Cab., 224, 22 G ; Feiaraj r. 

Narnyan, I. L, ft*, 6 Bomb.. 21o, 222. 

w W oo ui unit urn v* Ranee Mohamoya, Gap No* W. ft-, 130 ; see also 
AngelLpara, 440, note* 





*70 POSSESSION, ADYEKSE POSSESSION, &0, 

Lecture The interest of the disseizor is liable to be de- 
— feated by bis written acknowledgment of the title 
of the disseizee at any time before the expiry of 
the period of limitation, and before the disseizor lias 
transferred his possession to a third person by salo 
or mortgage. Before the prescribed period has 
expired, the disseizor may waive his own interest 
in the property. 1 2 But be cannot do so, after be has 
transferred the property to a bond fide purchaser, 
so as to affect the latter. 

Even in the case of independent and successive 
trespassers, the rightful owner would be barred by 
limitation, it the event from which limitation runs 
occurred twelve years before the date of suit, and bis 
case did not come under any of the exceptions allowed 
by the Inw. a 

The question whether the right extinguished by 
limitation is transferred to the first or the last of the 
trespassers will be noticed elsewhere, 3 

In cases falling under art. 145 of ached, ii, 
iiujeruru Act IX. of I8v 1, and art. 144 of soiled, ii, Act 
xvl " XV of 1877, that is, in cases where the plaintiff 
sues for possession of immoveable property, or any 
interest therein, not being cases specially provided for 
by the other articles, the plaintiff's suit may not be 
barred, although he, or the person under whom he 
claims, has not been in possession within twelve years 
of the institution of the suit. The defendant under 
that article can not add to his own possession the 

1 Brown, 580; AiigeU, § 381, not a 

2 Banning', p, 10# ; Darby and PJosanquet, p. SiD* 

4 Lccbuyo XI anil Mr. $ token’s speech iu the Legislative Council. 
li)fch July IS77. 
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possession of any other person unless he claims 
under that other person. If (in cases coming under — 
that article) the property has been in the possession 
of two independent trespassers, not claiming one 
under the other, the possession of one cun not be 
tacked to the possession of the other, so that 
if the defendant himself has not held possession of 
the property for twelve years, he can not successfully 
plead limitation. 4 

Where the Collector attaches an estate for the pur- wM pi 

, attach- 

pose of realizing the Government revenue due prom it, mw*. 
and after some time makes over the surplus collec¬ 
tions to one of the contending parties claiming the 
estate, the possession of the Collector during the 
attachment cannot be added to the subsequent pos¬ 
session of that party, under art. 145 of Act IX 
of 1871/' 

Mere attachment, in execution of a decree, or in 
accordance with the provisions of Act IV of 1840, 
or the corresponding provision of the Criminal 
Procedure Code, does not in any way change 
the possession of the property so as to bring the 
owner’s case within the law of limitation." When 
possession of attached property is delivered to the 
defendant, then and then only does his possession 
become adverse to the plaintiff. If plaintiff was 
in actual possession before the attachment, and the 

1 The word 1 defendant* in »rtb 144 of Act XV includes a person 
fpom or through whom a defendant derives his liability to bo snort (boo. 8) f 
Article 145 o£ Act IX expressly mentioned j the poasesmoft of the defend¬ 
ant or of ; mm? ptrr$tm through whom hnolaimr.' 

* & Karan Sin it A Bakar Ali, L L. B’ t , 5 AIL, 1, Pi 0. 

H Bee MttJmja i\ Kd.myansamy, 4 Mad,, 281 ; Bhftgurufcfceo a . GroeS 
Chuudor, 2 liny*, All, 511 j Calc* Sad. Dwn, Rep., 1857, p* 117, 
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property is subsequently ordered to be released to 
him, he may be considered to have been in construe- 
tire possession of the same during the subsistence 
of the attachment, 7 

The temporary possession of property under an 
erroneous order of the Magistrate, when such order 
has been subsequently reversed, does not benefit 
the plaintiff if he was out of possession at the date 
of the order. 8 When the plaintiff forcibly dis¬ 
possesses the defendant, and the defendant recovers 
possession under sec. 9 of the Specific Relief Act, 
mch temporary dispossession does not amount to an 
interruption of the defendant’s possession, or give 
the plaintiff a fresh start. 0 


* Itanibhafc v> The Collector, I. L. B,, 1 Bomb., Iu7, 

8 Mookbokashee i\ llanee Lukhee* 1 Hay . 80<h 

“ See Sir James Colvile’s Amended BUI, sec* 6 ; Golam v, Bi^oTiath, 
12 W, Ii M 0; Prexndband v, Hurreo I>a^s. 22 W* It.. 259; Kvmh? ?; 
Ohnugarach&n, 2 iilad v 813. Sec, 9 of Act I of 1877 eorresponds to see* 15 
of Act XIV of 1859. 

Irrespective of the provisions of see. 9 of the Specific Belief Act, 
mere prior possession is not sufficient to sustain an ejectment even 
against a wrong-doer, if the evidence shews that the title is nob in the 
plaintiff. See Doe v 4 Kuppu, 1 Mad., 55 ; 17agio %\ Skei^ 8 ir, It, 0, L., 
2 U, d P. 








LECTURE VII. 

OX THE CONSTRUCTION OF STATUTES OF LIMITATION. 

— t 4 «— 

Remedial anti penal statutes — Statutes of limitations remedial or penal? — Statutes 
of limitation, construed with reasoiiabte strietposs-*» D^jfference between strict 
amt liberal construct ion, narrowed in modern times— Equitable construction, 
not allowed*—Statutes of limitation, generally construed ac$$rding to their 
plain meaning — Interpretation, strict and liberal, grammatical nntl logical — 

Modern rule of interpretation — Exceptions — L Other cause* In sec. 1.4, Act 
XT V of 1859 — Technical words — 1 May T — f And 1 — Context — The title and 
preamble — Schedules — Interpretation clauses — Illustrations — How when 
the language te ambiguous — How when the language leads to absurdity or 
palpable injustice — Applied with stringency whet! the wordy arc clear and 
precise—The reason of the law considered only when the words are amid* 
guous — GStthstrued in favor of the suitor, if ambiguous — Instances, are* Hid* 

Act IX of 187141 Sec. 247, Act VIII of 1859 — Art* 170* Act XV of 1877 — 

Art* 171 — Art, 127 — Sec* 1, cl* % Act XIV of 18H9 — Art* II, Act XV of 
1877 — Sec, 29, Act Y1JI of 1809, II0. — Statutory exceptions construed 
lihmally in favor of the a id tor, when the words are not clear and precise — 

The rule as well m the exception applied with stringency when the words arc 
clear ami precise — See, 1, cl. 15, Act XIV of — The plain meaning of 
words departed from In very exceptional cases — Instances, sees. 20 and 21 of 
Act XIV of 1850 — Sac* 9% Act X of 1859 and see* 58, Act Till or 1869, B. C« 

— Art. 176 of Act XV of 1877—Sec* L cl* 16, Act XIV of 1859 — Sec* J9, 

Act XIV of 1859 — Ordinary rules of interpretation— The true intention to 
be ascertained by legitimate means —What are or are not legitimate means 

— A statute is to be taken and interpreted as a whole: to be read in its 
natural and ordinary akrtwe; to be taken together with la \\ti in pari materia 

— The force of affirmative words ■— Construction of a term which occurs 
iu several parts of the same Act — Construe Lion put by contemporary law¬ 
yers — How intention h ascertained when language is equivocal — Imperative 
and directory', enactments—What statutes do not embrace the Sovereign ■— 
Exceptions and separate provisoes — Repealing a repealing Act —Time when 
a statute comes into force — Statutes are not presumed to bo retrospective — 

T h ey d o n o t pi ■ i m & fa c k a ffec t pn at transacts ms o r p end i ng p roc eed i n gs — T It e 
(Jeneral Clauses Act, 1868 .— The word 4 from ' — Construct ion of n general 
statute must be general—Customs do not override jjjhe law of limitation — 
Retrospective .operation of laws — As affecting vested rights, or mere proce¬ 
dure Postponement of the operation of a law — How far n law of limitation 
may be presumed to be retrospective— Abolition or introduction of exceptions 
how far retrospective — The retrospective operation of Act XIV of Ij* 59; 
of Act IX of 1871 — Mohus Lail a* Sum put Koweri discussed — Generalia 
specwlibm non dtrogant — Sec* 6, Act IX of 1871 — Seo. 6, Act XV of 1877* 

For purposes of construct Ion, remedial statutes Remedial 
and those which concern the public good, are often Suie*? 1 
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lkoturk distinguished from penal statutes and statutes en- 
— crouch ing on rights or imposing burdens. The latter, 
it is said, should be construed strictly ; 10 and the 
former liberally, 1 that is, ultra hut not contra , the 
strict letter. According to this distinction, exception v 
in remedial statutes arc construed strictly; 2 and excep- 
tions in restrictive statutes are construed liberally. 
si.nh.iM In this respect statutes of limitation have Mvi! rise 

or Irniitn- .. ° 

tiim, r«me- to some conflict of opinion. 3 Some authorities would 

dm) ov , * 

pormi ? treat these statutes as belonging to the class of penal 
or restrictive statutes, and construe them strictly, 
(fiat is, restrain them by exposition in favor of the 
suitor ; while others would look upon them as 
statutes ot repose on which the security of all men 
depend, and construe them liberally and beneficially 
so as to promote as completely as possible the sup¬ 
pression of the mischief intended to be remedied.* 
limiliif ion, I he policy of the statutes of limitation is certainly 
with™- good, and should he encouraged, but as they are 
SJSIlL -A-cb 3 which restrict or take away existing rights, 


114 A penal law and specially one of so peculiar a extractor ns that con¬ 
tains! in sec. f) of Bengal Jteg. XV of J 7m (the law against usury) i* not 
one to he wtnided hv construction. (Sim -h Mult lian Lull i Baba gjrfk iu» 
&en f 12 Moo, I, A,, 15T ; i) W. It,, P, G,. 19*) A penal statute must be 
construed strictly. (The Empress th Kola Lalimg L L. R, T 8 Calc,, 214, 
2HI.) 

1 A remedial act is construed liberally, (In re Gordon, 28 Beav., 6.) 

3 Per Blackburn, M, II .. mo Brown, G77. 

1 See tlio opinions of Heath, J., ami Mr. Scdgvrieke on the one hand, and 
thoBc of Dallas, 0* J., anti 8tory, J , on the other. Wilberforoe on Statutes 
(!8Sl) f p, 2J)2 ? refers to these opinions. 

4 Reasons of public policy having led to the enactment of the 
statute 3 a court of law should not view it in an unfavorable light as an 
unjust and discreditable defence, hot should give it such support as would 
make it what it is intended emphatically to be, a statute of repose. (Per 
Justice Story in Boll %\ Morrison,) 
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they should he construed with reasonable strictness. 
so that they may not operate with unnecessary 
stringency. 5 * 7 

The tendency of modem decisions, upon the whole, 
is to narrow materially the difference between a strict 
and a liberal construction. Remedial statutes are 
now construed with a more strict regard to the /aft- 
guagc, and penal statutes with a more rational regard 
to the manifest aim cmd intention of the Legislature, 
than formerly." Justice Holloway goes oven further: 
“ I wholly .repudiate/' says the learned Judge, !i in¬ 
terpretations strict or liberal according to the object- 
matter of the law. A barbarous code of penal laws 
was the parent of those doctrines, and the reason dis¬ 
appearing, we see by no doubtful symptoms that the 
doctrine is disappearing too.”' The spurious princi- 


5 See the judgment of; Kindersley. V, C. 3 m Edmunds v. Waugh* L, 

1 421, referred to in Banning 1 on. Limitation, p. 5, 

* Maxwell on the Interpretation of Statutes, p. 266. ’Remedial statutes 
are to he construed tiltmi liberally than penal statutes, and penal atatutes 
are to be construed more strictly than remedial statutes, fSee Wharton's 
Law Lexicon,) A strict interpretation includes fewer particulars than ft 
freer construction, (Keni/sCommentaries, Lecture 20* p* fdfJ.) 

A statute is construed strictly when it is not regarded as including any¬ 
thing which, is not within its letter ns well as its spirit* which is not clearly 
and intelligibly described in the very wards of the statute; as well as mani¬ 
festly intended by the Legislatures When the words are ambiguous they 
are construed in favor of the person who is to be affected by them,—Wil¬ 
ber force, pp. 246—f); see also I* L, R., S Cnic., 214, 216, 

A sta tute is Interpreted lihiiralltj when the meaning of the lawgiver is 
carried into more complete effect than a stricter interpretation would 
allow. (Kent's Commentaries, Hbh Ed.* Lecture 20, p. 616* note.) Inter¬ 
pretation resting upon a mere study of the words used has been called 
grammatical interpretation, and that resting upon any other method, 
logical or rational, (See Amos on the Science of Law, p t 67,) 

7 Syed AU Sahebfl, Zemindar of Saltir, 3 Mad, H, 0., 5, Nevertheless 
“ it is unquestionably right/ 1 says Pollock, C, B,* “ that tho distinction 
should not be altogether erased from the judicial miAd/ 1 --Maxwell,-p, 
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CONSTULOTION OF STATUTES OF LIMITATION. 

pie of equitable construction (by which an unequivocal 
law was sometimes extended, ex ratlone to cases 
not covered by the express terms thereof) is now 
altogether disregarded 8 as regards the construction of 
modern 9 statutes, except those which arc strictly in 
pari materia with one which has already received an 
eqtii|able construction. 

It is now settled law 10 that statutes of limitation, 
like all others , ought to receive such a construction as 
the language in its plain 1 meaning imports, that in 
construing these statutes the ordinary rules of inter* 
pretation must prevail ; and that no equitable con¬ 
struction should he put upon them. 


Modern 
rule of 
in terpreta- 
tteii. 


Excep 

thing. 


* Other 
niiiHtt’ in 
nw* 14, Act 
X i v Of 
it&y* 


8 Maxwell, p. 383. In Mob main tid The Collector* 21 W. It.* 318, th© 
Privy Co mi cl l refund to pub an equitable constnicCon on Act IX of 
bco. 20* which is a special law of limitation* without any c.r/rnwi saving iu 
favor of persons under disability*—Sec also Beckfoid v, Wade, 11 Each., 
4B7 ; 17Vesey f 92, 

0 In modern statutes it is often more difficult to find out the reason of 
the law and the intention of the Legislature, ;t In .the case of modern 
popular legislation,” *says Professor Amos, *■ proceeding, as it does, through 
the medium of prolonged debate and of innumerable compromises aud 
amendments on the original proposition , it must be doubtful from the 
very first whether the law passed could be said to contain in itself any 
one and aeli-consisttmt meaning at all.” (The Science of Law, p, 60.) 
And the modern (general) rule, according to Bmmwell, B., is, that statutes 
must be construed according to their pLain meaning, neither adding to, 
nor subtracting from, them*—Bee i Exuh., N. S., 629, cited in Brown on 
Limitation, p, 676* 

Luchin eebux lioy p* Jt&njit Kant Pan day, 20 W. It** 878, P* 0- 

1 An exception to tins general rule arises when a word, having a wide 
signification, is used in company with other words of less extensive import, 
and which are in fact included in the general term. In such a case the 
gen e ra 1 word ia dcomod to exto i x d o n y to sueh mat h ers (>r th iniV H 11 s AT1 ■ 
fju\ftfom gcnerIs m th those donotfid by the othe v words, Thus I \i e geneml 
term i other cause' in aeo. U, Act XIV of 1850, has been interpreted to 
mean a cause <f a like nature as * defect of jurisdiction, 1 which expression* 
precedes that term,—Ohander Mad bub ik Bissessuree, 6 W* K * 181, F* B* 
The words u applications for which no period of limitation is provided 
elsewhere in this schedule or by the Code of -Civil Procedure, sco> 230," in 
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In a case free from all reasonable doubt aa to the 
meaning of the Legislature, the construction of an —- 

No. 178, Belied, ii of Act XV of 1S77, have, on a simitar principle, been 
construed to refer io appllootiotis ejmdem fmfris with applicationa 
Specified in tho schedule. (Gohmd v. Rjrngun, 6 C. L, IL, 315, 848 ; 
hi re Isban Oh under Roy, 8 0. L. R , 52*) It h true that, in the 
Government of Bengal v, SiiurrivlEufioOLii^a (3 W t R„, P. tt, 31 f 32), 
with reference to the words *?. minority or other good and sufficient 
cause 4 * which occur in Bengal Reg\ III of 1723, seo, 14, thei r Lord- 
Bhips of the Privy Council my that, “other good and sufficient caLine 11 
are words so comprehensive that they may possibly extend to anything 
that cook t-itute* in the ordinary moaning of those words a good and 
sufficient cause. But thi& was only an obiter dictum. 

Again, where a particular expression ha*, for a long time previously, Technical 
acquired a special (technical) signification, that .special eenec (in the worth 
absence of a defining clause in the Act) may be attached to the expression 
without violating this general rule, Thu* in Ruckmabye tk Mobfriohand 
(5 Moo. LA., 231) the expression ** 1 boy end the sous ” in 21st James I, 
c. was construed, nob literally, hut as synonymous in legal import 
and effect with the words out of the realm/* or ei out of the laud/' or 
i: out of tins territories, ;* And in Mohamna Futtehsangji t\ Dessai 
Kullianraeji (21 W, B,, 178, F. C,) f their Lordships of the Privy Council 
approve of the Bombay ITigli Court rulings, which lay down that the 
term “ toiptBftbfe property ” in Act XIV of 1852 includes hereditain 
offices in a Hindu community, when such offices are incapable of being 
held by any person not a Hindu, because such offices under Hindu texts 
and Bombay Reg. V of 1827 had been previously treated as immoveables, 

(See the Collector v* Krishnanath, L L, R., 3 Bomb,, 322, where tho Bombay 
cases and the Privy Council ruling arc discussed*) The rule laid down 
by the Bombay High Court is based on the absence of a definition of '■ ini* 
moveable property 11 in Act XIV of I85U. This definition is now supplied 
by Act. i of 1868. The correctness of the ruling in Eoghu ?*. Kusi. 13 C, 

L. It,, 263 (which professes to follow the P. C. case) may, therefore, bo 
questioned. Seo p, 202 (note)* 

To give effect. to the intention of tlio Legislature, the word "may' i jj^y. * 
in a statute is sometimes interpreted as equivalent to ’must' or 1 Ami * 

‘ shall/ but in the absence of proof of the intention of the Legislature, ln 
it ia construed in its natural ami, therefore, in a permissive,, and not in 
an obligatory, sense, (Delhi and London Bank v. Orchard, h L. IL, 

3 Calc., 47j P. 0.) If a public officer is empowered to rip an act for the 
benefit of persons who are specifically pointed out, and the conditions 
upon which they can call for its exercise are given, tho power must 
bo exercised. {Per Lord Cairns in Julius r. Lord Bishop of Oxford, 

5 Appeal Cases, 214. See also Ammd Ohunder *», Funchoo Lull, 14 W, R., 

F. 1L ? 33, 36; Kent's Commentaries, Lecture 20, p. 518, note j and Reg. 
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VII* 


‘Context , 1 


Tim title 
mid bream 


Schedules, 


Interpta* 

ration 

clauses. 1 


Act must be taken from the bare wools of the Act. 
It is not for Judges to invent something' which they 
do not meet with in the words of the text (aiding their 
construction of the text always, of course, by the 
context).* The Judge's duty is to say what the law is, 

Alloc, 3 Moo. I. A., 488.) - As to the substitution of ‘ or 1 for 1 and,’ and 
Wf vurm, see I, L. B, r 7 Mad*, 115, 123. 

2 See Crawford v, Spooner, 4 Moo* L A., 179* 

The * context 1 includes anything within the four corners of the Act* 
But the title, the preamble f the marginal notes?, the I Duet rations, and the 
punctuation do not strictly form parts) of the Act* According ho Parlta* 
me it bary practice, no amendment can be moved to marginal notes, stops , 
or title, as printed in the Rill, (See Koseoe’s Digest, Hth Lib, p. 105 ; 
Maxwell, pp. 34-85 ; Kent’s Commentaries, Lecture 29, p. 501* ; and 
The Collector v * Luakamont. 21 W* R*, 358, 860, P* C.) 

The enacting portion of a statute i its most important part. The 
preamble and the title cannot cut down the clear and express pro visions 
of the Act, (Kent's Commentaries, Lecture 20* p. 509; 2 Mad,, 822: 
and Sutton v, Sutton, 22 Oh Div,, 51L) The preamble may (perhaps) 
be .resorted to in restraint of the generality of the enacting clause when 
it would bo inconvenient if not restrained (Kent, 510) t and it may 
certainly be resorted to* in explanation of the enacting clause* if it he 
doubtful* (Kent’s Opmment&ries, Lecture 20, p* 510 ; and Maxwell* p. 36,) 
Accordingly* the preamble of Act XV of 1877, short as it is. was referred 
to by the Calcutta High Court in construing arts* 178 and 176, 
sohed. ii. Act XV of 1877. (See Ishan Ckunder Roy s case, 8 O, L* It., 
62* and Itobarbs v. Harrison, 9 0. L. K«, 209, 212*) Hat when the words 
of the enacting clause are clear and positive, recourse must not be had 
to the preamble, (Kent's Commentaries, Lecture 20, x>- 509*) The title, 
when taken in connection with other parts, may assist in removing ambi¬ 
guities where the intent is not plain, p, P09.) The title and the 

preamble of Act XIV of 1869 were referred to hy Sir 3L Peacock, (X J,, in 
construing the ambiguous word * suit 1 in that Act* (Tlnrrochuru v, Sooro* 
dhonee, 9 W* It., 403, 404, 406, R B.) If a schedule appended to the statute 
and the enacting part are repugnant* the latter prevails over the former 
(Maxwell on the Interpretation of Statutes, p. 48*) It must, however, be 
noted, that Sob# II of Act XV of 1877 is an important part of the enact¬ 
ment. (See I. L* It., 3 Calc., 836, 339*) For the purpose of avoiding the neces¬ 
sity for undisciplined interpretation, the Indian Legialatux every often make 
use of i interpretation clauses' ancl * illustrations/ ‘ Interpretation clauses, 1 
however, are not always strictly followed; a narrower or a more extended 
meaning is sometimes given to words defined by the Act. (AVU her force, 
298.) Sir Robert Stuart, C. J., in Uda Begam v* Iinamuddin (I, K IL, 
2 AIL, 71, 86), held, that definitions or interpretations of this kind being 
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not to make or give a new law*. ( Jus dicers non dare. ) 
To go beyond the words, where they are unequivocal 
and precise, is to legislate , not to interpret , s 

Where the words of a law are clear and positive, 
they cannot be controlled by any consideration of the 
motives of the party to whom it is to be applied, nor 

necessarily of a very general nature, wore controlled by subsequent and 
express provisions on the subject-matter of the same definitions, that 
they must yield to enactments of a special and precise nature, and that, 
like words in schedules, they should be received rather na general 
example* than as overruling provisions, The principle of this rule is 
recognized by the Legislature, when (as in sec. 3 } Act XV of 1S77) 
they introduce their interpretation clauses with the proviso, 11 unless 
there be something repugnant in the subject or context/ 1 

’ Illuafcrations 1 are only intended to-assist us in construing the lan¬ 
guage of fcho Act (Per Couch, 0, J.> in Shaikh Omed u. Xidliee Ram, 22 W. 
It., 367.) Where the language of the iUtistratiori is larger than the enact¬ 
ing portion of the section itaclf. fcko Court ought to construe the illus¬ 
tration strictly, (Peerun u. Field, %% W; It,, Ci\ It., 06*) Although the 
illustrations may bolwc to exemplify the meaning of the law, they ought 
never to be allowed to control the plain meaning of the section itself, 
and certainly they ought not to do so, when the effect would be to 
curtail a rigH whi<% the section in its ordinary sense would confer. 
(Per Garth, 0, J. f in Koylas v. Puddo, 8 C. L. 277, 283.) « These illus¬ 
trations/ 1 says Sir E. Stuart, C. J*, although attached to, do not in legal 
strictness form part of, the Acts, and are not absolutely binding on the 
Courts. They merely go to show the in cent ion of the framers of the Acts, 
and in that and in other respects they may bo useful, provided they are 
correct/ f (Nanak Bam v t Mehm LaL I. L. B,. f I All, 437, 4&o ; see also 
Bubcy v* Qaneshi, L L, It., I AIL, 34* 86*) is The illustrations to the Penal 
Code/' say a Fuji Bench of the Bombay High Court, "rank as cases 
decided upon its provisions by the highest authority, but as every 
authority may sometimes err* we are justified in asking whether this 
may have happened in the present instances/’ (Reg* v. Rahirimt, I h L. It., 
l Bomb., 147, 155) But the Indian Legislature appear to consider these 
■ frustrations ’ so far parts of the enactments themselves as to deem it 
necessary to exprerdd repeal them when required* (See* for an instance, 
the schedule of Act If of 1832. It repeals the first illustration of sec. 
12, Act I of 1877/) And these s illustrations 5 have been described as 
i: not merely examples of the law In operation, but the law itself, showing 
by examples wlpfe it is.” 

a Per Tindal, C. J,, in Hyde v. Johnson. 2 Bing., N, C, 7 776. See also 
Mtiliummud Bahadur u. The Collector, 21 W. U (? 3J8, 320, P, C. 
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Lf;cTORE limited by what the Judges, who apply it, may sup- 
— pose to have been the reasons for enacting it. 4 
JR*? If, however, the terms of the law be of doubtful 
™bX aB . import, the reason of the law (ratione h-gis), its his¬ 
tory (including the state of things at the time of its 
passing), and the clear enactments of other laws in 
pari materia, may be considered for the purpose of 
determining the true import, 5 

Professor Amos, in his Science of Law (p. 67), 
observes, that the process of investigating the inten¬ 
tion and will of the Legislature must always com¬ 
mence, in the first instance, with an inquiry into the 
words used, and the meaning they were intended to 
bear. It is only (a) when the words are ambi¬ 
guous, and the meaning, therefore, uncertain, or 
(b) when it Is held undesirable, for some reason or 
other, to put the undoubted meaning upon the word, 
that other clues to the probable policy of the Legisla¬ 
ture can be made available. Exception («) has been 
wlien already referred to. Exception (b) applies where 
the language of a statute in its plain meaning ancl 
iiwibsuni- grammatical construction leads to a manifest contra- 
diction of the apparent purpose of the enactment, or 
to some palpable absurdity or inconsistency, or to 
injustice and inconvenience. In such cases Judges 
deviate a little from the literal meaning of the words, 
and, out of respect to the Legislature, put a reason¬ 
able construction upon them. They do so under the 
conviction that the Legislature could not possibly 
have intended what, its words signify, and that a 

4 Mooushi Buzlore Itahim v * Shtimshomssa, 8 W. Jt„ P. C„ 3, 

* See Austin's Jurisprudence, Vol- II* pp. (Vi5, 649; Broom imd Hadleya 
Comm entar tea, Vol, I, pp. 95, ft mj* 
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modification of the language is necessary to meet its 
presumable intention." This (exceptional) rule, how¬ 
ever, does not give any scope for general considera¬ 
tions of policy or convenience. The grammatical 
sense may be extended or abridged, so far as is neces¬ 
sary to avoid the inconsistency and inconvenience, 
but no further. 7 

A law of limitation and prescription may appear 
to operate harshly or unjustly .in particular cases, but 
where such a law has been adopted by the State, for 
reasons which justify the rule in the majority of 
cases, it must, if unambiguous, be applied with 
stringency; and no individual case to which those 
reasons are inapplicable can be excepted from its 
operation. The general good of the community 
requires that even a. hard case should not be allowed 
to disturb the law. * 1 * 3 4 The Judge cannot, on equitable 
grounds, enlarge 5 ' the time allowed by the law, post- 


fl Maxwell, p, 209.; Roncliadfts r. Rancliodna, I. L* E*, I Bomb*, 581, 
m; The Delhi and London Bank «. Orchard, I. L. R„ 3 Cab., 47, P. G.; 
Rhedoy Krishna Ghosh v. Kajlaah Chandra Barn, 13 W. R, ? F. 3 i (S* 0.) 
t B. L* It., F. B., 83 ; Gureelmlla Sirdar v. Mohan Lall Saha, 8 C, L* E J( 
40 $; (S* C.) I, L. E,, 7 Gale*. 127- This last ease has been overruled by a 
Full Bench of the Cn4cufctj^High Court, but the general principle 
remains intact. See Mamta r MWv. Nisbai, 12 0. L. It,, 318, 

? Wilberforce, p. U6 ; Waidmrton ik Loveland* cited at p, 15$, L L, 

1 Bomb.; and in Kent's Commentaries, Lecture 20, p, 618. 

H E, I. Co. %\ Orlifc Churn Paul, 5 Moo. I, A,, 43, Every case must be 
determined according to late, ami not with reference to hardship. {Per 
Peacock, 0. J M in Httrrochunder v, Soorodhonee, 9 W. R, f 103, 410, 
F. R.) For it is notorious, that (supposed) hard cases have, a tendency 
to make bad law, or, in other words, to produce erroneous decL 
sifihjs, Per Westropp, O, <L, In re Botansi, L L, 2 Bomb,, 148, 
179. 

9 Kmfco Kotmil Sing ih llurree Sirdar, 13 W. R*, F* B* T 44 ; (S* C.) 

4 R* L. F* B, t 106 ; and 3 W, It, S» C*, 5 (F* B>), Rajkrisbo Roy v, 

Dmoboudhu Surma* 
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Lecture none its operation, 50 or introduce exceptions not 

VII. 1 . , r .. i 

_ recognized by it. 

Tlie maxim | essante rations Ugis cessat ipsa lex 
applies solely to precedents, and does not apply to 
statute law. " For tlie law, as a positive command of 
the Legislature, may continue to exist although its 
ratio or reason has ceased, or is inapplicable to parti¬ 
cular cases. The rule to he observed is not the 
ratio legis, but the law itself. 3 

The reason Where the language of the law is ambiguous, the 
e«nssdercti, theory of the law may be taken into consideration, 

*> 2 Mad. H.O., 208, 

i Beckford *. Wade, 17 Vesey, 92 ; 11 Eseli., 437; Eftja Iovnra Das y. 
Richardson. 2 Mad. H. 0., 84 ; Mahummud *. The Collector, 21 W. IL, 
818, 320, P. C.; Unuoda V. Mto, 19 W. R.. 5. P. 0. In Piideaus r. 
Webber, it was decided that a plaintiff was barred by time, at though dur¬ 
ing the latter part of the six years the Courts were closed in consequence 
of the rebellion, and it was then impossible for the plaintiff to bring- 
his action. (Darby and Bosnnquet, p. 17.) Ami in Rnqkristo v. Diuo- 
bundhoo (3 W. R., S. 0. Ct. lief., 5) it was held by a Full Bench of the 
Calcutta High Court that, under Act XIV of 1859, limitationbarred 
a suit oven if the prescribed period expired (nr a Sunday, holiday, or 
dies mu, and tho suit was brought on the next open day. But in certain 
cases of forfeiture of rights arising from the non-deposit of money 
within the time, fixed by the law, or by the Court Under the direction of 
the law (sceBeng. Beg. XVII of 1806, see. S2 of Act, VIII of 136$ B. C„ 
and sec. 211 o!i the Civil Procedure Code), Judges hove, on equitable 
grounds, extended the time and given rcRj* against forfeiture by allow¬ 
ing the deposit, to he made on the next open day. Bee Dabee Itawoot v. 
Heeramun, 8 W. R., 223, 220; Husk an Alin. Douzelle, 1.0,6 Calc., 906 ; 
Dahi Din v. Muhammad, I. L. It., 3 Ail., 860. In the first of these, cases 
the Court was illegally and unexpectedly closed, and this was considered 
an additional reason for giving relief. As to cases where the law 
expressly gives the Court the power to extend tho time, on sufficient 
cause shown, see Naruin Mundid v. Bailee Madhub, 12 W. R., 
F iB 21. For the present law, ns to the filing of suits, appeals, and appli¬ 
cations on the next, open day, see eec. 5, Acts IX of 1871 and XV of 1877, 
The words “ the applicant shall within six months deposit ” thocosts, &«., 
in sec. 002, Civil Procedure Code, have been held to be merely directory, 
and not imperative. Burjore r. Bhagana, I. L. It,, 10 Calc,, 667, P. C. 

5 Austin, Vol. IT p. 052. 
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in order to avoid a result which, according to that 
theory, would be extremely unjust. As a law of 
limitation mav in general be assumed to be based on »w «•**- 
the theory of laches, the right of an owner who has 
not been guilty of laches may not be barred or extin¬ 
guished by limitation, if the language of the law be 
fairly open to a reasonable construction in his favor." 

Thus the words “ discontinuance of the receipt of 
rent" in the 3 and 4 Will. IV, c. 27, were, in con¬ 
sideration of this theory, held to apply only to cases 
where the owner neglected to enforce his remedies 
with the knowledge that the rent due to him has not 
been paid, and not to a case where the original 
tenant continued to pay the rent, although the tenure 
had been transferred to a stranger (without the 
knowledge of the owner), and such stranger urged 
that the owner’s right to the rent was extinguished 
!>v r reason of his not having received the rent from 
the actual tenant. 3 But the words ‘ dispossession ’ 
and t discontinuance of possession’ in the same statute 
have been held not to be open to such a construc¬ 
tion, and the owner’s ignorance of the fact of dispos¬ 
session is no bar to the operation of the statute.' 1 

It has been said that (as a general rule) the lan- 
gunge of an Act (especially if it is a modern Act) 
should be strictly construed/ This rule is, of course, «“<>“* *• 
applicable to statutes of limitation, which being res¬ 
trictive of the ordinary right to take legal proceed¬ 
ings are so far disabling Acts. Before such a law 


* Admiin v. The Earl of Sandwich, 2 Q, Up Div* f 135, 

4 Raitift Buxton, 14 Ch, I>iv f 537, 

* Pvv Garth, C. J,, in Mainfcazui Huq i\ Nisbai, 12 C. In 318, 82L 
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is applied to any individual ease, it must be dearly 
shown to come within some specific rule enacted by 
the law. 6 Where the law specifies the particular 
eases for which a particular period of limitation is 
provided, it ought not to be interpreted so as to 
include cases not within the strict meaning of the 
words used. Where the rule does not unequivocally 
and in precise language bar the proceeding, it is 
construed in favour of the right to proceed . The 
language of the rule is not strained in order to take 
away from any one the rights which, but for it, he 
would possess. 7 

Thus the words “ a decision other than a decree 
or order passed in a regular suit or an appeal ” 
in art. IGfi, Sched. II of the Indian Limitation Act 
of 1871, which prescribed, for the execution of 
certain decisions, a shorter period of limitation than 
the ordinary period of three years, were construed 
to exclude an order in any appeal, whether regular or 
miscellaneous, and an order passed in a miscellaneous 
appeal was allowed to be executed as governed by 
the ordinary rule. 8 

Again, an order refusing to release from attach¬ 
ment property attached in execution, if passed with¬ 
out investigation of the claim of a third party under 

« See Lhxdle/s KJtibau^$ 175, 

7 In re, Ilamsunker,.3 0, L R., 440; l$obarts ?>. Harrison, 9 CL U R., 
209, 212 ; UmuL-sbatiktir v* Ohoba Lai* I. L, 11, 1 Bomb*, 19 ; and Syed 
Mahomed v< Kaabja Lai, 2 W. R. ? 253. In this last easo it was laid 
down that the Court would not go beyond the wonla arm if there was 
reason to infer that fclio case was with!a the spirit of the particular rule 
of limitation, 

® Umiaahauker Lnkmiram v t Ohoba Vajirara, I. L, R. P 1 Bomb,, ID. 
Under Act XV of 137 l t there is no distinction, in this respect, between 
summary decisions and decrees in regular suits. 
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sec. 247, Act VIII of 1859, was not, it was held, 
governed by the one year’s rule of limitation laid — 
down for a similar order, passed after investigation, 
under sec. 246 of the Anti 

An application (by one of the parties) under Ar,^,^ 
sec. 510 or 525 of the Civil Procedure Code, that iw- 
an award be filed in Court must, under art. 176 of 
Act X V of 1877, be made with in six months ; but it 
has been held, that the arbitrator may himself hand 
the award to the proper officer to be filed, even alter 
the six months, the act of the arbitrator not being 
an application within the meaning of the rule.' 

The word ‘plaintiff’ in art. 171, Sched. II of Art. 
the Limitation Act of 1877, has been construed as 
not including an ‘ appellant/ and an application 
by the legal representative of a plaintiff appellant 
was held to be not governed by art. 171. * 1 

The words “ suits to enforce the right to a share in Alt - 127 - 
any property on the ground that it is joint family 
property ” in sec. 1, cl. 13, of Act XI\ of. 1859 
(corresponding to art. 127, Sched. II of Act XV of 
1877) have been construed to refer to suits by one 
member against the managing and other members of 
the joint family, complaining of an ouster or of a failure 
to account for profits, and not to a suit for redemp¬ 
tion by such a member, where the question of joint 
or not joint property has to be decided incidentally 


Syed Mahomed Kanyhu Lull, 2 
10 RobartB v ( Harrison ? 9 0* L. R. f 209, 

i In the matter of Earn Shunkur Bhadooiy, 3 C* L. 440* Act XIX 
of 1879, sec* 108, now extends art. 171 to appellants. The article dot ti 
apfdy tc i the .legal representatives of decree* holdnr#. Culabdas r* Laksh- 


( L L. CL, 3 Bomb*, 221 ; see also I. E. il , ? d Mad-, 








18.6 


Lectuiie 

vn. 


S n c. l,cl.7 
A tit XIV 
of 1859. 


Art. 11, 
Act, XV 
of 1877. 


See. ‘29, 
Act VIII 
oE 18(59, 

li.C. 


CONSTRUCTION OF STATUTES OF LIMITATION. 

as against strangers, viz., the mortgagees of the 
family property, under a mortgage executed hy the 
man a ging member. 2 

The words (< any party bound by any order res¬ 
pecting the possession of property under Act I V of 
1840,in el. 7, sec. 1 of the Limitation Law of 1859, 
were held not to include a person, bound by a similar 
order under chap, xxii, Act XXV of 3861, although 
the former Act had been repealed and re-enacted by 
the latter. 3 Section 3 of Act X of 1882 and sec. 3 of 
Act XIV of 1882 remove the difficulty suggested by 
these rulings, by expressly enacting that references 
in former Acts to the old codes shall be read as 
applying to the corresponding parts of the new codes. 
But even now, references to repealing laws cannot 
be treated as applying to the repealed laws. Accord¬ 
ingly an “ order under sec, 280, 281, 282 or 335 of the 
Civil Procedure Code of 1877 ” in art. I t, Act XV 
of 1877, has been held not to include a similar order 
under the repealed Code of 1859, 4 

The words “ the year in which the arrear claimed 
shall have been due ” in sec. 32, Act X of 1859 
(corresponding to sec. 29, Act VIII of 1869, B, G.) 


a Radii fUl&fch. Dass Gisborne, 15 W. R, P. 0., 24 ; (S. C,} 14 Moo. 
I. A., 1. 

* Uttdbosh JTarain v. Chatter Dharee, 9 W. II., 4S0. Bat it would have 
been otherwise if it had been provided that references to Act IV of 1840 
should in future be treated as references to chap, xxii of Act XXV of 
18(51. See Kaugali 0 hander v. Joiner ml umiessa, 8 0. L, It., 154, in which 
case, in construing- art, 46 of Act IX of 1871, orders under chap, xxii, 
Act XXV of 18(31, wore treated as including orders under chap, xl of 
Act X of 1872, because the Legislature had expressly substituted the 
latter for the former. 

4 Bis sobs ur v. Mural i, 11 C. L. It., 40!); Rash boh ary r. Buddun, 12 
C. Ij, R, 550, 552; But ‘ 1877 ’ iu art. 11 may now he read as 1 1882.’ 
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have, upon a fair construction in favor of the right to 
proceed, been held to mean not necessarily the year in 
which the arrear first became due, but the year in 
which the obligation to pay the arrear was revived 
by reason of a previous satisfaction of the claim being 
nullified by a decree between the parties. 6 

Statutory exceptions to the rule of limitation have 
sometimes been construed rather liberally in favor 
of the right to sue. Thus the words " that the com¬ 
plainant had demanded the money, and that the 
defendant had admitted the truth of the demand,” 
in sec. 14 of Beng. Reg. Ill of 1793, and cl. 14, 
sec. 18, Mad. Reg. II of 1802, were “on a liberal, 
but yet a fair and just, construction ” held to be 
satisfied even where no precise sum was mentioned 
by either party, or where the admission was made 
to a third party, and such admission did not amount 
to a promise to pay. 8 

So again, the words ‘ suit/ ( cause of action/ and 
‘defendant' in sec. 14, Act XIV of 1859 (corres¬ 
ponding to sec. 14, Act XV of 1877) were inter¬ 
preted liberally , so as to embrace execution-proceed¬ 
ings against judgment-debtors and other cases which 
were clearly intended by the Legislature to be pro¬ 
vided fori 

But where the language of the exception is precise 
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Raiioe Sumomoyee v, Styoshi Muir hi Burmonea, 12 Moo, I. A fT 244 ; 
2 B, L. k; 10, P, G,; II V; IL, P. a f 5 ; cl. Hurra Frosftd Ghowdhyy v* * 
Gopal Bass Dixfcfc* I, L. E, f 3 Ctalo., 817 ] (S* C.) 2 C. L. ft v , 450 ; 2 Shome's 
Law Report, 10; oe appeal, 12 0, L. R., 12D, P. 0. 

* Gopoe Krishna Goslmmee fh Briodabuu Oh mi dor Sircar, 12 W, R,, 
P* C. t EG ; (S* 0,) 13 %too. L a,, 37 ; and Rajah Bommarauj i\ Rtmga- 
stnny. fi Moo. I. A m 232. 

T li urroohuudei: i\ SoorodUonl. f J Vi* E,. 403, 40B (F, B.) 
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^tuek and unambiguous (as in sec. 4, Act XIV of 1859, 
—_ and Lord Xenterden’s Act, sec. I), it is safer to 
adhere to the words used.* 

The words “any property purchased bond fide 
from a mortgagee ” in the exceptionally restrictive pro¬ 
vision of sec. 5 of the Limitation Act of 1859, 
which greatly reduced the period of limitation to 
which a plaintiff, suing for redemption, was ordinarily 
entitled, were construed with strictness against the 
purchaser and in favor of the plaintiff suing to 
recover the property. The purchase, it was held, 
must purport to be of the property as absolute pro¬ 
perty, and not merely of the existing rights of the 
vendor ; and although the words “ without notice ” 
could not be found, in the section, the expression 
•bond fide was held to impl y a want of notice of the 
infirmity of the title of the vendor. 1 ' The same 
rule of construction is applicable to the correspond¬ 
ing provision of Act XV of 1877, namely, to arts. 133 
and 134 of the second schedule. 

The words “ conveyed in trust ” in the correspond¬ 
ing provision of art. 134 of Act IX of 1871. were, 
however, interpreted liberally , so as to include 
devises or bequests in trust, 10 and this interpretation 

8 Hyde -a. Johnson, 2 Bing,, N. 0., 776 ; Beedoobhoosh.un t\ linnet, 

8 IV. It, 1 . Luchtnau Itunizan, 8 I\ .■ It, 51 5, Tor & similar ruling 
on sec. 1, cL 115, Act XIV of 18C9, seo Luchmeo BuxbL - v . Runjeet Bain, 
20 W, R., 375, P. C. 

0 Biulhanath Daa «. Gisborne, Ifi W. R., P, 0., 21 (S.O.), overruling' 
the decisions of the High Court in 5 W. R., 253. The expression bond 
fide has been since omitted in. the corresponding provision of .Vet XV of 
1877, w/i, ( art. 134, soiled. it. Sea the remarks of Green, J,. in Mauikial i\ 
Mane herald, I. L. Ii., i Bomb., 239, 280, which go to show that bmmfideg 
is not necessarily inconsistent with notice of infirmity of title. 

,(1 Mamklal v , Manohershi, I. L, R„ 1 Bomb,, 269, The correctness of 
the principle of this construction is question able. The general clause 
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has been adopted by the Legislature in Act X V of Le ^™ ke 
1877. . — 

Where the language of the statute is precise |nd^* *g^ 
unequivocal, and there is no sufficient reason to doubt ^fe on 
that the Legislature has deliberately used such j^^^ 
language, the Courts give effect to the plain meaidlig 
of the words, and apply the law with stringency, Jj**™- 
even against the suitor. 

Thus the words “ to suits against a mortgagee of*gj£, 
any immoveable property for the recovery of the a at xiv 
same, a period of sixty years from the time of the mort¬ 
gage ; or, if in the meantime an acknowledgment of 
the title of the mortgagor or of lus right of redemp¬ 
tion shall have been given in writing signed by the 
mortgagee , or some person claiming under him, from 
the date of such acknowledgment in writing,” in 
sec. 1, cl. 15, Act XIV of 1859, were held to bar a 
suit even against a wufriietuary mortgagee (whose 
possession could not be adverse to the mortgagor 
until the debt was paid off), and although an acknow¬ 
ledgment signed by the authorized agent of the mort¬ 
gagee had been given within the time required by 
the law. Here the plain words of the law embraced 
every kind of mortgage, and excluded any signature 
other than that of the party himself. 1 

It is oiilv in very exceptional cases that the literal Tiia plain 

J d L - , meaning of 

construction of the law is avoided, and a reasonable wort 

__p&ned ir<HH 

(art* 145, Acts IX of 1871) might have been applied to the ease with 
the same res nit, and a Uheval in ter p rotation of art. 134 was not iiccosa&ry 
to meet the presomable intention of the Legislature. 

* Luchmee Bnx Itoy v. Runjeefc Ram Roy, 20 W> R*, ^75, P. V For a 

similar eourtmetion of see. 4, Act XIV of 1859, see p* 27.> l T he signature 
of duly authorized agents u sufficient under Acts IX of 1871 and XV 
of 1877. 
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Li-xt^re construction put upon the words to meet the pre- 
— sumably real intention of the Legislature. When 
oxctfpiionai the strict letter of the law loads to palpable injustice, 
contradiction, and absurdity, out of respect'to the 
Legislator, it is presumed that he used the words 
in a modified sense. 

Thus » riCCOrdin g to the literal sense of sec. 20, 
S \Vv ^ ct ^ ^ 110 process of execution could ever 

of mo. issue to enforce a judgment, even within a week 
from the elate of it, unless some proceeding had been 
taken to enforce it within three years next before the 
application for execution, and it was held that such 
a construction was obviously insensible , and that what 
the Legislature really intended was that no process of 
execution should be issued to enforce a judgment or 
order after the expiration of three years from the date of 
it, unless some proceeding to enforce it should have 
been taken within three years next before the appli¬ 
cation for such execution. 2 

On a literal construction of sec. 21 of the same Act, 
a judgment-creditor could not, after the expiration of 
three years from the date of the passing of the Act, 
apply de novo to enforce a judgment, which was in force 
on that date, however diligent he might have been 
in. endeavouring, within those three years, to enforce 
his judgment, and however unable, with the use of 
the utmost diligence, to get at the property of his 
debtor. As such a construction would cause great 


2 Tl,e MM anti London Bank v. Orchard, 1.1, R,, 3 Calc,, 47, P. C., 
which upholds the Full Bench ruling- of the Calcutta High Court in 
Kan gal i Churn GIiOBfil v. Bonofciali M'ullick, 7 W. R,, 516, and disapproves 
the Bombay decisions in I* Bomb., 177, ami 5 Bomb., Iu2. 
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inconvenience and injustice, and give the Act an oper- I'Eotvrr 
aticm which would retrospectively deprive the creditor —I 
of a right pinch he had under the old law, it was 
held that the words “ nothing in the preceding sec- 
tion shall apply to a judgment in force at the time 
of the passing of the Act ” really meant that that 
part of the preceding section which prejudicially 
affected such a judgment should not apply to it, and 
that it might be executed according to the enabling 
provision of that section. 3 

Again, the words “no process of execution shalls«s, to, 
be issued on a judgment, after the lapse of three u i-yo.nna 
years from, the date of such judgment, unless the a« vuioi 
judgment be for a sum exceeding Ks, 500, &c., ,J in 
sec, 92, Act X of 1859, if literally construed, might 
deprive the applicant, without any fault on his part, 
of the fruits of his decree, even if he applied for exe¬ 
cution on the very day after obtaining the judgment. 

But the decree-holder should not suffer any loss by 
reason of the laches of the Judge. Actus mnceneminem 
gravabit. The words “ shall be issued ” were, there¬ 
fore, construed to mean “ shall be applied for with 
success,” so that if the application for execution was 
made within the time, a process in the shape of an 
attachment or otherwise might be issued even after 
the three years.' 1 

3 See T. L. B., 3 Calc., 47. A decree in force on the 4lh May 1863 could, 
under sec. 21 of Act XIV of 1S59, bo executed, although do proceeding 
to enforce it bad been taken within three years before the Application for 
aneb execution, and if a bona fide proceeding wan taken within thothne 
allowed by sec. 21, a fr<;sh. application for execution of the decree could, 
if necessary, be made under sec. 20, within another three years from the 
date when the last promedmj^ had been taken. 

1 Rbedoy Krisna Ghosh t\ Koilasli Clumder Bose, 13 W. It., F. B., 3, 


JP 
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» The words “ date of such judgment ” in sec. 92, 
Act X, as re-enacted in sec. 58 of Act VIII of 
1809, B. 0., were, with some hesitation, interpreted, 
so for as a judgment for rent or money was con¬ 
cerned, to mean “ the date when the rent or money 
is adjudged to be payable” A literal construction 
would make any decree by which the amount payable 
becomes due by instalments or otherwise, at a date more 
than three years subsequent to the judgment, although 
obtained by consent, absolutely useless to the decree- 
holder, and would at the same time curtail the power 
oi the Court to make a valid decree for a sum pay¬ 
able by instalments at a time more than three years 
from the making of it. 5 Tn a later case 6 it has been 
held, that this ruling oversteps the limits allowed to 
Judges to modify the language of an Act; that the 
Legislature in sec. 58 of the Bent Act has suffi¬ 
ciently expressed its intention that small decrees 
should not in any event he kept hanging over judgment- 
debtors for more than three years, and that although 
the section practically curtails the power of the 
Court as to making decrees ordering the payment 
of money by instalments, it does not deprive the 
Court of such power altogether. 

The words “unless the judgment be for a sum 
exceeding Its. 500 ” in the same section, if literally 
construed, would exclude judgments in suits, for the 

A tsimilar interpretation has been put upon the oofiespo'rtiing' words of 
sec. 68, Act VIII of 1869, B, C. Sett Dcodliary v. Kim war, 3 0. L. It., 
189. 

8 Gureehullati Sircar v. iVTolmn LaU Shaba, 8 C. I. R., 109 -(SC) 

I. L- It., 7 Calc., 127. 

0 tho judgment of the majority of the Judges in Mnmtazal v. 
Nisbai, 12 C. L. R., 318, 328. 
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possession of land, valued above Bs. 500. But t^Tcrai 
there cannot be any doubt that the Legislature —- 
intended to include this class of judgments, in the 
exception, because there is no reason why money- 
decrees of a certain value should have a longer 
period, of limitation than decrees for land of the 
same value. Here the reason and intention of the 
lawgiver control the Strict letter of the law/ 

The words “the date of the award” in sec, 327, 

Av-f. YII1 of 1859 (corresponding to art. 176, 18 ' 7 * 9 * 

Act- XV of 1877), have (to avoid inconvenience 
and injustice) been interpreted to mean the time when 
it is given to the parties, so that they may be able to 
give effect to it, and not to mean the day written 
in the award as when it was made/ 

The words “ to alt suits for which no other limit- Sce-Mus, 
ation is hereby expressly provided, the period of six of 1 m. 
years from the time the cause of action arose ” in 
sec. 1, cl. 16 of Act XIV of 1859, have been held 
to be no bar to suits for divorce a vinculo, which at 
Ihe time of the passing of the Act were unknown 
in India, and which the provisions of Acts IX of 
1871 and XV of 1877 (statutes in pari materia) 
expressly exclude from their operation/ Here the 
literal construction would have included cases not 
contemplated by the Legislature, and would have 
been inconsistent with its “ intention as shown by 
other indicia .'’' 10 


7 Roe the judgment of Mittor. J„, in 12 C. L. R., p, 325, 

$ Sreennth v. Koylas, 21 W. It.. 348 ; Out to Singh v. Dosad, I. L. R. t 

9 Calc,, 576. 

“ Lord William Huy *, Gordon. 18 W. R., 480, P. C. 

10 See Austin's Jurisprudence, Vol. II, p. 1024. 
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Ibctcwb A s the Sadder Courts in the three Presidencies of 
— British India, in 1859, were not Courts established 
a(_ y of’ ' by Koval Charter, and as the Supreme Courts, which 
were then the only Courts established by Royal 
Charter, were subsequently replaced by the u Original 
Side” of the several High Courts, it has been held, 
that the words “ Courts established by Royal Char¬ 
ter ,J in sec. 19 and other sections of Act A IT of 1859 
were not . intended to mean such Courts in the broad 
and general sense of the term, and that the High 
Courts, when exercising their appellate jurisdiction 
over the Mofusp Courts, like the quondam Sadder 
Courts, were not Courts established by Royal 
Charter within the meaning of Act XIV of 1859. 1 
Ordhw*y Their Lordships of the Privy Council (in Lnckinee 
interpret*- Buss Roy v. Runjeet Ram Pandey . 20 W. R. } 375) 
have laid down that, in construing the statutes of 
limitation, the ordinary rules of interpretation must 
prevail. The following 3 are some of the most 
important of these rules :—■ 

The tr«o I. The object of all the rules of interpretation 

intention . , . ,. , . , . , . i 

to be being to discover the true intention of the law, when- 
ipiT ever that intention can be accurately and indubitably 
mcam, ascertained, the Courts are bound to give effect to it. 3 

I he intention of the Legislature must, however, be 
what nro ascertained by legitimate means A What nus been 
LVitimate previously said or done by the Law Commissioners or 
by the members of the Legislative Council may have 
been altered, or, possibly, altogether abandoned before 

1 Kris to Kinkur Ghose #. Bnrrodakant Sing-, 17 W. It.. 21C. P. C. 

s A fow other rules Rave already been ref.-i-red to, see pp, 17G— ISA 

* Kent’s Commentaries, Lecture 20, 8th ed,, pp. sio, nil), 

* Brown, p. G72. 
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a contemplated measure has passed Into a law. 0 Such 
statements or acts are therefore of little use in the —- 
interpretation of positive enactments. 

An enquiry into the vicissitude's which a particular 
measure has experienced in the course of its passage 
as a bill through the Legislature, is also not a legiti¬ 
mate mode of ascertaining the intention of the Legis¬ 
lature. 0 In construing a statute the Court cannot 
look at a proposed bill to amend such statute. 3 * * 6 7 The 
speeches in the Legislative Council, or the report of 
the Commissioners on which an Act may be based, 
should not be allowed to exercise any influence on 
the judicial mind. 8 The intention ought to be 
collected from what the Legislature lias expressly 
stated in the law itself taken as a whole. 0 Conjec¬ 
tures as to the intention, if that is v.ne.rpresml, are 
inadmissible. Judges cannot fish out what possibly 
may have been the intention of the Legislature, 

If the Legislature intends that which it has not 
clearly expressed, if any other meaning is intended 
than that which the words purport plainly to 
import, another Act should supply that meaning, 
and supply the defect in the previous Act A If the 

3 See Brown, p. 7t9. 

Walji b. Jaganath, I. L, It., 2 Bomb., 84, 88. 

J i« re Kannak Hussain, I. L.S., S A Vi,, 283. 

* M B. L. It,, 150 ; Brown, p, 7 IS. The opinion of t, be Legal Member 
of Council and the State merit of “ Objects and Reasons ” wore not 
allowed to be read in Court by G-artli, C. J.. in Guju ball r. Futtoh ball, 

6 C. L. B„ 439, 441. Of. Ohunilnll c. Bomanji, I, L. 11., 7 Bomb., oil) 
and 315. The Statement of Objeots and Reasons of the Contract Act was 
referred to by Pviuscp, J., in 1.1», &, id Calc., 192. 

0 Brown, pp. 978, 718 ; 1 Hyde, 100. “ The true tprettion is, what was 
enacted by Parliament, not what was said by individual legislators.”— 

Sir ,1. F. Stephen. 

1(1 Crawford v. Spooner, 4 Moo. I, A., 179, 
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Lecture 

TXT, 


A statute 
ia to bo 
taken and 
interpreted 
m a wholes 


to bo 

read in ita 
natural and 
ordinary 
sense: 


words of a law are clear and positive, they cannot be 
limited by what the Judges who apply it may con¬ 
jecture to have been the reasons for enacting it. 1 * The 
expressed intention of the Legislature will of course 
control the construction of the words ; and where 
the literal construction is obviously insensible, or 
leads to such inconvenience and injustice that the 
Legislature cannot reasonably be supposed to have 
intended it, an exception is allowed, and effect is 
given to the presumably real intention of the Legis¬ 
lature. 3 4 

II. In interpreting an Act, the Court must not 
take one section only and see what its meaning is, 
but must look at the Act as a whole and see what 
was the intention. 3 One part of a statute must be so 
construed with the other parts that the whole may 
(if possible) stand; 1 Where two passages of an Act 
are so repugnant that they cannot possibly stand 
together, the earlier passage gives way to the later/’ 
Otherwise, the one must be read as a qualification 
of the other, so that, some effect may be gi ven to 
each.® 

III. The words of a statute are to be read in 
their natural and ordinary sense. But technical 

1 Moanshi B&zlore i?. Shumsoordpfsa, $ W. R., P. Ch, B. 

lit dealing ‘witli positive enactments, musons founded upon anaiopUs 
are scarcely applicable,-*Kaxuchunder x- t JogefihchuxtdftT, 19 W. 3G6, 

P. 

5 Delhi and London Bank i\ Orchard, t, In Bb, 3 Gala, 47. 

The arfftmentitmab inemrmynti only applicable in oases of douht , and 
not where the law is clear. (Abdul r, Munji, L, R*, 1 Bomb,, 205 ? 300.) 

3 Poorno v, Kristo, 23 W, B*, 171, 

4 Brnom and Hadley'S Commentaries, Voi I* p* Do ; Maxwell, p. 25, 

s Maxwell, p> 46. 

Shankar r, Vishnu, I, L, ,R M 1 Bomb., 67, 60, 
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terms must be taken according to the acceptation 
of the learned in each art, trade, and science. 7 

Id. Statutes in pari materia (whether repealed 
or not) are considered as having one object in view, 
and are taken together as if one law, compared in 
their construction, and construed consistently. e [hit 
when the Acts are not in pari materia , the construc¬ 
tion which has been put upon one. cannot be relied 
upon as a guide to the construction of another. d 

V\ Affirmative, words in a statute do sometimes 
imply a negative of what is not affirmed as strongly 
as if it had been expressed. 10 Expressio uniita est 
exdmio alterim. The express mention of one thing 
implies the exclusion of another. 1 But a special 
enactment is not impliedly repealed by a subsequent 
affirmative general enactment, if the two enactments 
are not so repugnant as to be incapable of standing 
together. 3 Nor are affirmative words without any 
negative, expressed or implied, sufficient to take away 
an existing right. 3 
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Lecture 

VII. 
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The force 
of afruTiu*- 

tive wortlih 


r Broom find Hadley, Vol. L p. 95 ;,Kenfc, p. 511. 

" Brown, p. 679 ; Kent’s Commentaries p. 613 ; Wilberforeo on 
Statutes, p. 26.0 ; Walji v. Jagannath, I. L. R., 2 Bomb., 88 ; The Collector 
v. Funniar, I. L. 11., l Mad., 89, 111, 

' Dyaohand v. MemchamL I. L. R., 4 Bomb., 515, 52S. The Court- 
feoa Act is not in pari 'materia with the Limitation Acts, But Acts 
XIV of 1859 and IX of 1871 although repealed are in pari materia with 
Act XV of 1877. “ In deaii >; with one of several Acts relating to the 

same subject, vre ought, as far as possible, to apply to the sections of 
the later Act the same, method of construction which has been applied 
to the corresponding' sections of the earlier.”—Ulfatimniss* v. Husain 
Khan,'I. L. R„ 9 Calc., 620, 625, F. B. 

10 Bid Udekuvar v. Mulji, 3 Bomb., 177. 

1 Abdul Manji, I, L. R,, 1 Bomb., p. 307. But this rule is not naU 
vrrmllp applicable. See I. L. It., 8 Bomb., 813, 318. 

* Unnoda v. Krieto, 19 W, R„ 4, P. C. ; Sabapathy v. Nataifasanty, 
1 Mad., 115. J> 

! Collector v. Luldiamini, 21 W. R,j 358, P. 0, 
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VI. If it be reasonably possible, the same con¬ 
struction should be given to a word throughout 
the enactment, unless there be something in the 
context repugnant to that construction. 4 

VII. In the construction of statutes, the sense 
which the contemporary members of the profession 
had put upon them is of some importance.* The 
Legislature is presumed to know the construction 
put upon statutes by the Courts. 11 A long and 
uniform current of decisions should be upheld even 
if they are not strictly correct, 7 specially where 
they lay down a rule of property. 15 W here the 
course of decision is not long and consistent, or 
where it is manifestly wrong, the matter may be 
treated as res \Integra , that is, as a question which has 
not been concluded by authority.® 

VIII. For the true interpretation of a statute, the 
old law, the mischief felt, and the remedy in view, 
should be considered, if the words arc not sufficiently 
explicit. The intention of the law is to be collected 
from these, as well as from the context of the Act to he 
interpreted, and of other Acts in pari materia} 


IU 


4 The Justice* i\ The GL I. P. 11. Co,, 9 Bomb, 217, 219. 

* Kent, Lecture 20, p. £14, 

* WUberforce, p. 16 ; Eskan v. Pr&nnafchj 22 W-11., ol7: Probka* 
k&r v. Vishwambhar, I. L, B. T 8 Bomb,, 318, 821, 

7 Sadusiva i\ Bamalrngnj 24 W, 193,, P. C* ; Uimoda Prosad r. 
Kmlocoomar, 19 W. E. r 5 T P, C. State deonw, to stand by matters decided, 
is a maxim oi law. It has been said by Lord Mansfield that th£ certainty 
of a rule is of more importance than the reason cf it. See ih o l. L. 1ft., 
7 Mad., ‘m. 

8 Appovior ltnmashabha 3 8 W. It. s P, 0., 1 ; Sutlaburt v. Poolbash, 

12 W, E.j F, B, l, 5. 

p Mokarana v, Deasai, 21 W. B., 178, ISO, P. C. ; see also 19 \Y. B,, £ 3 P, 0■ 

,a Kent, Lecture 20; Brown and Hadley, p, : and Wharton’s Law 
Lexicon, 
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IX. A. positive mandatory enactment is not Lee ™ 
necessarily imperative ,— i.e. t obligatory with an mi- lm ”. ve 
plied nullification for disobedience. It may be direct 
tory only. 1 And although the exercise ot a power meats, 
is naturally permissive, there may be circumstances 
which may couple the power with a duty to exercise 
it. 2 

X Statutes limiting rights and interests 
not to be construed to embrace 
the Government, unless the 

named or intended by necessary implication/' It 
is a universal rule that prerogative and the advan¬ 
tages it affords cannot be taken away except by 
the consent of the Crown embodied in a statute. 

This rule of interpretation is well-established, and 
applies not only to the statutes passed by the Bri¬ 
tish, but also to. the Acts of the Indian Legislature 
framed with constant reference to the rules recog¬ 
nized in England. 


are what 

c . statutes do 

the sovereign or not «m- 
same be expressly sovereign. 


1 Law Reports, Probate I)iv., Yol, II, pp. 210, 210. See also I. L, R., 
1() Calc., 637. 

■i q A ppt-iU Gas., 21<1, See p. 177 (note). supra. 

v Kent, Lecture 20, p. 607. In England the Crown is not bound by 
statutes of linn tub! on, unless Tunned.--Wilberforce, p. 38. But in the 
Bombay and Madras Presidencies, before Act IX of 1371 came into 
force, suite by the Collector representing the East Tiiffln Company, or 
the Secretary of State for India in Council, were apparently governed 
by the urdmary rule of limitation. 

t j/ er West, J., in (Janpat v. The Collector, I. L, R., 1 Bomb., 7, 9. It 
would appear to have been assumed in Acts IX of 1371 and XV of 1377 
that easements might be acquired against Government, hy statutory 
piesfiMtidn, in the same way as they aro acquired against private 
individuals. In Act V of 1882, it has been deemed necessary to raalre 
an tspress special provision in favor of Government. (See sac. 15, 
Expi. 4, para, 2.) Compare 6 Mad., fi. It may be here remarked, that 
even in England the Courts may, independently of the statute, presume 
a grant from the Crown, upon an uninterrupted enjoyment of twenty 
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XL If there be an exception in the enacting 
clause of a statute, it must he negatived in pleading; 
but if there be a separate proviso, that need not . 5 
So far as laws of limitation are concerned, this techni¬ 
cal distinction is perhaps of little use in British India. 
The Civil Procedure Code requires the plaintiff in 
all cases to state when his cause of action accrued, 
and, if the cause of action accrued beyond the period 
ordinarily allowed by any law of limitation, the 
ground upon which exemption from the law is 
claimed/ 

XU. If a statute he repealed, and afterwards the 
repealing Act be repealed, this revives the original 
Act/ This com mon law rule has been abolished in 
British India . 8 For the purpose of reviving, either 
wholly or partially, a repealed Statute, Act or Regula¬ 
tion, it is necessary expressly to state such pur r 
XIII. A statute comes into operation from the 
very day impasses, if the law itself does not establish 
time/ 

Although the Legislature possesses the power 
to divest existing rights, it is not to be understood as 
intending to exercise that power retrospectively to any 
greater extent than the express terms of, or necessary 
implication from, its language requires . 10 The pre- 


yenrH. (Gocdtitle v. Baldwin, II East, 488, cited in Banning oil Limit¬ 
ation, p. 2.(2.) As to presumptions against the Crown, arising from the 
acts of other persons, Beo also Brown, 241. 

a Kent, Lecture 20, 

8 Act VIII of 1869, sec. 2ti; Acts X of 1377 and XIV of 1882, sec. 50. 

1 Kent, Lecture 20, 

See Act I of 1868, the General Clauses Act, sec. 3, and the Bengal Code 
of 1793. 

8 Kent, Lecture 20, pp, 501, 60S. 

* Icbaram ». Govindram, I. L. It., 5 Bomb., $63. 
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CONSTKUCTION OF STATUTES OF LBTITATION. -IVI 

sumption against the retroactive operation of a statute e^ctukk 
may (where no vested right would be taken away) 
be rebutted by the fact that a future time is fixed for 
its coming into operation. 1 * When a statute is uncon¬ 
ditionally repealed, it must be considered (except as 
to “ anything done," /.<?., except as to transactions 
past and closed) as if it had never existed. A title 
acquired under an enactment of positive prescription 
before it .is repealed, is a transaction past and closed 
within the meaning of this rule, and cannot pritfntt 
facie be retrospectively affected by a new law/ 

X V. fn the absence of an express provision, the They do 

1 mt print) ct 

repeal of any Statute, Act or Regulation by any Act AUe «ffeot 
of the Govern or-General of India in Council does not .^»»or 
affect anything done or any offence committed, or proofs- 
any fme or penally incurred, or any proceedings com - Jngs ‘ 
mmced before the repealing Act comes into opera¬ 
tion. 3 4 Except when some provision is made to the 
contrary, all proceedings in a suit instituted before 
the repeal, including the appeal and special appeal, as 
well as specific proceedings in execution commenced 
before the repeal, are governed by the old law. 1 
An application to execute a decree obtained in 
such a suit, if made after the repeal, would ordi- 


1 Iti re Ratatiai Kalianji 3 I, L. It, 2 Bomb., 148, 171 ; Towler i\ Chatter* 
toD| tS Bing* 3 

1 Sitaram v> Kliandeiao, 1. L. It, I Bomb*, 2SC, 294; hi re Ratanai, 
I. L« It, 2 Bomb., 148,162, 

4 Act I of 1808, Bee, 6 ; anti SyutI Nadir Hoesem Bissen Cnand, 

3 C, L, It, 437, 468. 

4 Run jib Sin^ v. Meh&rbau, 2 C. L. It, 391, 392,390, It B*; Rut tan Chand 
u, Hunmantrao, 0 Bomb,, i08. For the test by which im application in 
a pending proceeding may be distinguished, from a wholly nno proceed* 
ing, sea Chin to Krishna ji, I, L, It, 3 Bomb., 214, and Rustumji Keg* 
aowji, l. L. It, 8 Bomb,, 287, 293. 
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LK £T!' mE narity be governed, not by the old, but by the now 
— law. e 

SiCiSS ^ ^ I- I n all Acts made by the Governor-General 

Act, 1868 ; of India in Council since January 1868,° unless 
there be something repugnant in the subject or 
context, 

(a) words importing the masculine gender include 
females; 

{b) words in the singular include the plural, and 
vice versd; 

(c) “ person' includes any company or association 
or body of individuals, whether incorporated or not; 

(d) ‘ year ’ and ' month J respectively mean a year 
and month reckoned according to the British calendar; 

( e ) ‘ Immoveable property ’ includes land, bene¬ 
fits to arise out of land, arid things attached to the 
earth, or permanently fastened to anything attached 
to the earth f 

(f) i moveable property ’ means property of every 
description except immoveable property ; 

(g) 1 British India T means the territories for the 
time being vested in Her Majesty by the Statute 21 


_ * Gov | ni "' Narryen, H Bomb., Ill ; Pasupati v. PasnpatUT.L. R. 1 Mad., 
J12, *' Lxecution initiates a new set of proceedings,”—Gurupadapa v. 

Virblmdrnpa, I, L, R,, 7 Bomb., 459, 462. 

But see Bohary v. Goberdhone, I. L. R., 9 Cale,, 446. 

Cf. gee, 3, Act XIV of 1882, 

* See Act I of 18-68, the General Glauses Act, see. 2. 

The term includes incorporeal hereditaments. See the remarks of tho 
Privy Council in Maharana Futtehsangji v. Dosui KuUhmraiji.21 W. R. J 78, 
181, on the meaning* of the term in Act XIV of 1859. It includes 
“ growing trees,” see Jagrani v. Gkmesli, L L. R., 3 Ail., 4156. A right to 
officiate as priest at the funeral ceremonies of Hindus in a particular 
mouza is not “ immoveable property ” within tho meaning of this defini¬ 
tion. But gee Roghu v. Ivasi, 13 0. L. R„ 263, and p. 177 (note), supra-. 
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and 22 Viet., c. 106, other than the settlement of toowa 
Prince of Wales’ Island, Singapore, and Malacca ; — 

(A) c High, Courts means the highest Civil Court 
of Appeal in the part of British India in which the 
Act containing such expression shall operate. 

XVII. In all such Acts made after the 3rd of The worij 
January 1868, the use of the word ‘from 1 is sufficient 
for the purpose of excluding the first in a series of days 
or any other period of time. (Sec. 3, Act I of 1868.) 

In considering what is the length of a calendar 
month or year, it is sufficient to go from*bne day in one 
month or year, to the corresponding day in the next, 
and to exclude from the computation the day ‘ from’ 
which the month or the year is calculated, so that two 
days of the same number are not; comprised in it. B 

X VIII. The interpretation of me following words The ™ter- 
in the Indian Limitation Act of 1877, is governed 
by sec. 3 of the Act; Aa xv ’ 

Plaintiff, applicant, defendant, easement, bill of 
exchange, bond, promissory note, trustee, suit, 
registered, foreign country, and good faith. 

XIX., A general construction mast be put upon Connnic- 
the terms and clauses of a general statute ; their appli - general 
cability must be determined by the nature of the thing must be 

' ° geuerah 

8 See Mux well on Statutes, p. 310 ; Kashi Kant t\ Rohim Kant, 7 0. L. 

R, ( 843 ; I, Ii, fi Calc., 328 ; Banning on Limitation, p. 250 ; and 

Act I of 185$, mo. 3. A debt becomes duo at the last moment of the 
period of time which in allowed to the debtor for payment: limitation 
commences to run ‘ from T the last day of such period, and the day corres¬ 
ponding- to that from which the computation of the limitation period 
begins, is the last day for bringing the suit If the due date is the i 1th 
April, the period of limitation commences to run from the 11th April, and 
ends on the 11th of April of some following year. The period from the 
12th April to tilth April o£ the next year (imlu&ii* of both days) is ono 
year. See Dob Xsham 13 0, L, Ih, 153, 
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sued for, and not- by the status, race, character or 
religion of the parti# to the suit. 

In the case of a general law of limitation, the period 
of limitation within winch a claim is barred must be 
fixed and uniform, by whomsoever the claim is pre¬ 
ferred or resisted. The only exception to this rule, 
if exception it can be called, is where the thing sued 
for is incapable of being held by a person not belong¬ 
ing to a particular race or creed. 0 

XX, Customary law must give way to the ex- 
p r e ss com man 8 of the L eg i slntu r e. 11 ea nnot o ver- 
lide the positive prescriptions of the Limitation Act. 10 

Eules XIY and X V' relating to the difficult ques¬ 
tion of the retroactivity of statutes require some 
further notice. 

It can not be denied that the Legislature has 
full authority to pass retrospective laws even to the 
divestment of vested rights ; but when it intends 
to do so, it does so either by expression, or unmis¬ 
takable indication on the face of the law itself. In 
the absence of any such guides to the ascertainment 
of the intention, the presumption is, that a statute 
depriving the subject of a vested right is not retros¬ 
pective. But such a presumption does not exist 
where a statute merely affects the procedure in Courts 
of Justice (such as one relating to the service of 
proceedings, or what evidence must be produced to 
prove particular facts) ; and where its language in 
terms applies to all actions, whether before or after 


ff Moharana Fiittchsaiigjl v* Desai Kullianr^iji, 21 W.R,, 179, 1SI, P. 0. 
Certain hereditary offices are incapable of bemg hold by persons oLhor 
Ulan Hindus, 

ia Mohanlal v * Amr&tl&l, I* L* IL $ 0 Bomb,, J 74 f 177. 
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the Act, the new procedure may be retrospectively lectuke 
applied ; but where the change in procedure is com- —- 

plicated by the divestment of a pre-existing right, 
the presumption against its retroactivity revives in 
its full strength . 1 * 

Where a statute does not come into force at once, Pnaipoii*- 
but is postponed for sometime, the hardship of a operafon 
retrospective law may be considered to have been ° 
contemplated and provided for by the Legislature, 
and such a postponement may induce the Courts to 
hold the statute to be retrospective . 3 * * * * But as to trans¬ 
actions past and closed, as to ££ anything done” 
under the old law conferring a right or title, or as 
to £; proceedings commenced” under the old law, the 
deferring of the operation of the new statute is not 
by itself a sufficient ground for giving it a retros¬ 
pective effect . 8 

Statutes of Limitation (as distinguished from Hew far a 
Prescription) are generally regarded as Acts regulat- stbli iimy 
mg procedure f but even such statutes ought not, eu [obCA 
in the absence of a dear indication to the contrary , t,<w J M!CMVa ’ 

1 S 00 the judgment of Weatropp, C. J,, in the matter of Itafcansi 
Kalianj i s I, L, Ii„ 2 Bomb. (F, B.) } 14 8 ? 180, An inchoate or a merely 
contingent right is not a vested right 170.) An existing right 

(to insist upon a partition in preference to a sate and distribution of 
proceeds) under an unexecuted deeree , is a vested right, which eazmotb 
under this rule, bo affected by a ne w statute. ( lbid 7 p* 170*) A right to 
execute a decree which is in force at the time when a new Act is passed, 
is also a right which should not ordinarily be affected by the new Act* 

{Ibid, 172*) See also loharam v> Govindram* I. L* R*, 5'Bumb., 053* 

3 Maxwell, p. 197 ; To wler v. Chatterfcon, 6 Bing*, 258, 

3 Sitaram Yasndeh t\ Khanderao Balkrisna, I. L* B., I Bomb,, 280* 

294 ; and In re Ratansi, L L* B.» 2 Bomb,, 148. 102* 

* Rttchmobayee v t Lallubhoy Mubtichand, 5 Moo. L A v 2* But see a 

dictum pt Holloway, JT* f in Tambunitti v. Yeraroya, T, L, K, ( I Mad., 228, 

235 p 
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to be retrospectively construed/ so as altogether to 
deprive a plaintiff of a vested right of action or pro¬ 
ceeding/ or to deprive a defendant of any right to treat 
the claim against him as already barred , 7 13ut they may 
be retrospectively construed so as only to shorten or 
lengthen the period of limitation for unbarred causes 
of action arising before they come into operation. 8 

When the retrospective application of an adjective 
law (including a law of limitation) would destroy a 
vested, right (such as a right to revive an abated 
strife), or inflict such hardship or injustice as could 
not have been within the contemplation of the Legis¬ 
lature, then such law is not, any more than any 
other statute, to be construed retrospectively. This 
rule applies with greater force to a law which (like 
sec. 108 of Act All of 1870) comes into force from 
the moment of its being passed. y 


Per Westropp, C, *T., in 2 Bomb,, 148, 171 , quoting the Delhi and 
Loudon Bank u. Orchard, L. 1L, 4 lad, App., 127 ; (S. U.) I, L. E. f 
s Calc,. 47. 

9 Jackson v, WooLey (8 E, ami B.. 7S4), as explained in Pardo v. 
Bingham (L. fh, 4 Oh. App., 785), both of which eases are cited at p, 
198, I. h. R,, 2 Bomb, 

7 Alxlnl Kardim v . Matiji Hanwraj, T, L. R., 1 Bomb,, 295; see also 
7 Mad,, 288, 288, 228 ; I. L. R., G Cala, 827, 

* I. L, It., 1 Bomb,, 295, BOS, 30G, 807* 

9 Kimssl Bhai v. Kabliai, I + L. 1L, 6 Bomb,, 26. A Division Bench of 
the Calcutta High Court goes further, and, on the authority of Westropp, 
C. J., lays defivn, that the rule as to the retrospective operation of laws 
of procedure applies only where they do not in uny w&y prejudice any 
of tha parties to the suit.—Behan Bal! *\ Cobordhone T 12(1 Lr. R.,431, 
424; (S. CO L LB* 9 Calc., 44G, But Westropp, C. J. (in I, L. It., 2 Bomb., 
148X does not, at least in so many words, my so. Indeed there is in one 
sense an element of retroactivity in ail laws, since no law can operate 
except by changing or controlling- what would else have been different 
capabilities, or a different sequence of acts and events having 1 their 
*QGts and motives in the past. (Per West, J* } at p. 210, I* t. It. t 2 Bomb.) 





207 


CONSTRUCTION OF STATUTES OF LIMITATION. 

The abolition of an exemption, on the ground of a ebotcbm 
particular disability to sue (such as plaintiffs absence — 

aled SlcttlltCj or ihtro- 

has, where the language of the new law is general, exception, 
been construed retrospectively, so as merely to shorten re Ires pee- 
the 'period of limitation for enforcing a right. 10 

But the abolition of a mode of renewing the period 
of limitation by a positive act inter partes, such as an 
acknowledgment or payment by any one of several co- 
con tractors (in the absence of a clear indication of the 
Intention of the Legislature), has not been construed 
retrospectively. For such a construction deprives 
a plaintiff of his right of action as revived in its 
entirety by an acknowledgment or payment which 
took place before the abolition. 1 The introduction of 
a mode of interrupting the statute by a positive act 
inter partes has, on the other hand, been construed 
retrospectively, so as to enlarge the time of limitation 
by a positive act of acknowledgment or payment 
satisfying the requirements of the statute, although 
done before the passing of the statute." 

Upon a construction of the pxirticular words of 
Keg. II of 1805, sec. 3, which for the first time 
excepted cases of possession obtained by violent or 
fraudulent means from the operation of the twelve 
years* rule of limitation, the benefit of the exception 
was given to a plaintiff whose suit had #een insti- 

35 Pardo v, Bingham, L. E., 4 Ch. f 735 ; and Maxwell, pp. 

1 Ja-okson iK Wooley, cited at p. 198, I, L. 11 , 2 Bomb* But the 
clear and precise language of dec* 18, Act XIV of 1859, rendered payments 
and oral acknowledgments made before 1862 ineffectual under Act XIV 
of 18511. 

a Vincent Wellington, Bong and T., 456 ; Darby and Bosnnquet, 
p, 160. See p. 210, infra. 


or imprisonment) recognized by a repo 
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i/ficTuiiE tutecl while the old law s had been in force for only 
— two years, and was pending in appeal when the new 
law came into operation/* 

peE ros ~ The terms of sec. 18. Act XIV of 1859, as modi- 
ot Aot'xrv b y Xct XI of 1861, expressly rendered the provi- 
ofisoi); sions of Act XIV applicable to all suits instituted 
after the 1st of January 1862, and inapplicable to suits 
instituted before that date. Accordingly a disability 
to sue on the part of the plaintiff, or verbal acknow¬ 
ledgment of liability, or a part payment or a payment 
of interest by the defendant, which would have given 
the plaintiff a longer period or a fresh start under the 
old law. was of no avail if the suit was instituted 
after the 1st of January 1862, when Act XIV of 1859 
came into operation. In such cases Act XIV of 1859 
had retrospective effect on events and transactions 
which had taken place before the Act had come into 
operation. 3 4 5 The hardship of an expost facto law in 
those cases was sufficiently provided for by the post¬ 
ponement of the operation of the Act. But on 

3 Reg. Ill of 1793, sec. 14 ; and Rag, JI of 1803, sec. 18* 

4 Lftll DoTcul Sing v. Ml Rooder Ferule, to., & W. H., I\ 0., 95, In this 
oase the general question whether, where an Act of Limitation has been 
repealed, that repeal taking place nb & period in a suit between its com¬ 
mencement and its final determination, is or is nob to affect the decision 
on appeal, the original decree in the suit having been passed before the 
repeal, was raised, bub not entered into by their Lordships. If the 
question;is *hml raised, iV will prim& facie be answered in the negative. 
Bee 6 Ad. rmdTl,, 95 1 r referred to in Brown on Limitation, p. 634, 

5 As to disability, sco Anuandi Sowar r. Thakoor Panday, 4 W. 

Mis., 21 ; and Radbamoneo Dasi v. Qoluokchundcr Chakerbntfcy, 1 W. R tJ 
613; as to oral ac k n ow led if torn 1 uee Boylo v, Edoo Gazee.—Sixth,, S. 0. 0, 
Ref., p. 1 i.5; and Chamar Ulluh Sirdar v. Lokeimth Haider, ibid, p. 40 : 
m to payments, see Itamnamn t\ B hug wan, ibid, 92 : as to the effect of 
applications for execution, made after 186!), hut before 1863, not being bond 
foh applications as required by Act XIV, sea Rajah Satyasaran ■*?. Rky- 
rubch,, 11 W\ R,, 80. 
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general principles/ * 1 * * * * * Act XI. V of 1859 could not affect 
any title aequiredj or revive any right to sue barred, 
under the old Regulations,' at or before the date when 
the Act came into operation. 

The language of sec. 1, cl. (a), Act IX of 1871, 
distinctly -makes the Act inapplicable to suits actu¬ 
ally 7 instituted before the 1st of April 1878, and 
there is sufficient indication in the Act itself that the 
Legislature intended that from the day to which its 
operation was deferred , it should regulate the bringing 
of suits on causes of action which had accrued, 
or transactions which had taken place, before that 
date. 8 

An application for the execution of a decree being 
(ordinarily speaking) an application in the smt in' 
which the decree was obtained, and the reasons 
for not applying the new rules of limitation to suits 
commenced before the 1st day of April 1873, being of 
equal force with regard to applications for the execu¬ 
tion of decrees obtained in such suits, it has been 
held that, under sec. 1, cl. (a) of Act IX of 1871, 
applications for execution of a decree in a suit insti¬ 
tuted before that day are governed by the old law.“ 
The operation of Act XV of 1877 was postponed to 

" Sitaram v, Khanderao, I L. R., 1 Bomb., 286 ; see also X. L. R., 
2 Bomb,, p. .171, and see. 2, Aot XV of 1877. 

1 Joyram Loot v. Pani Ram Dhoba, 8 0. L. It., 54, 
s Abdul Ktmlirn v. Manjl Hangraj. I. L. R. t 1 Bmnb., 296; Ram Chmider 
1)1 ■ Soma, X. L. R.,, I Bomb., 305. See also .Madhavan v. Aehadda, I, L, R., 

1 Mad., 301. .For a similar construction of 3 and 4 Will. IV, c. 27, see 

Angrell v. Ang-ell, 0 Q. B., 328; and Wilberforco on Statutes, p. 162. 

In the New York Statute of Limitation, causes of action which accrued 

before the Statute came into operation are ejiyrnsnlij exempted (sec. 46). 

“ Mungiil Tersnd. v, Grijakanb, L, It., 8 1. A,, 123 ; <S, 0.) 11 C. L. It. 

1) 3, V. C, 
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the 1st day of October 1877, but there is no express 
provision in that Act similar to cl. (a), sec. 1 of 
Act IX. And the word £ suit' is expressly defined as 
not including an £ application,' It cannot, therefore, 
be said that (under Act XV) a thing which applies 
to the suit, also applies to an application in that suit; 
and as execution initiates a new set of proceedings, 
an application for the execution of a decree obtained 
in a suit instituted before the 1st of October 1877, 
if made after the 1st of October, is not a proceeding 
commenced before that date. Such an application 
would, therefore, be governed by Act XV of 1877, and 
not by the Act of 1871. 10 

In suits instituted on or after the 1st of April 
1873, the new provisions of Act IX relating to pay¬ 
ment? by the debtor or bis agent, or acknowledg- 
nmnts of liability signed by the debtor's agent , 
operate retrospectively upon payments and acknow¬ 
ledgments made before the Act came into operation, 
al then igh s u c h pay me u ts and ack no wledgme n ts were 
of no avail at the date when they were made, * 1 In 
one case the Calcutta High Court held that in suits 
brought on or after the 1st of April 1873, such new 
modes of interrupting the statute serve even to' 
revive debts -which, according to the provisions of 
the old law, had been already barred before that 


Gurupadapa Yirbhadrapa, I. L, K. t 7 Bomb., JM). But see Rebury 
Goberdboue, I. L. R.* 9 Calc., 44ft, This question has been lately 
referred to a Fall Bench of the Calcutta High Court. 

1 Teagaraya Mndall v. MareafSh Pellui, I. L. BL 1 Mad. t 204. Secs also 
the judgment al Holloway, in Valia Tambnratti’s case, I. L. R., 1 Mad., 
228, and of justice Maclean in Moheshlall’s case, 7 0, L, R„ 121, This 
is in aecovclmjct- with the decision in Vincent v f WtflUgfeft cited above, 
see p. 207 , mprdfc 
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date/ In that case the suit was instituted when Lecture 
.A ct 1a of 1871 was in force, and the question was __1 

whether the right to bring the suit (£■$., the remedy) 
having been actually barred under the former 
Act of 1859, it could be revived by the acknow¬ 
ledgment of an agent of the defendant made before 
Act IX was passed. Such acknowledgment was 
insufficient under the Act of 1859, but sufficient 
under the Act of 1871, to keep alive the debt. 

This question was answered by the Judges in 
the-affirmative. The dicta of Justice Holloway 3 (not 
concurred in by Morgan, C.J.) support this view of 
the case, but none of the other cases referred to by 
the Calcutta Court goes to the length of holding 
that a right to sue already barred could be revived 

by Act IX of 1871. In Teagavaya Mudali v. 

MariaphaPellai (I. L, R., I Mad., 284), although 
limitation had commenced to run under Act XIV of 
1859, the remedy was not barred at the date on 
which Act IX of 1871 came into operation, and 
sec. 21 of the latter Act was allowed to have re¬ 
trospective effect on transactions which had taken 
place before that date. In MadJuwan v. Achuda 

(].. L. H., 1 Mad., 801) also, the right to sue was 

not barred when Act IX of 1871 came into force. On 
the other hand, Chief Justice Westropp in Abdool 
Karim's case (I. L. E., 1 Bomb., 305), Chief Justice 
Morgan in Valia Tambiiratti s case (I. L. K., 1 Mad., 

229), and Justice Pontifex in Nakur Chunder Bose's 


J Mohoslilall V. Sninput Koeri, 7 C. L. IS., 121 ; (S.O.) I. L, It,, G Calc., 
$ U) ; see also the judgment of Holloway, *T. t in I. L, K-, 1 Mad., 23$, 

«' lu. Yalli Tem fou rabbi Vim Ray an, h h> XU I Mad. r 229* 
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Xjecttjiie case (I. L. R., 1 Calc., 328) and in Nursing Doyai's 
IT case (6 C. L. 11., 489; (S. C.) I. L. R„ 5 Calc., 897) held, 
that a remedy by suit barred by the existing law 
could not, in the absence of a clear indication of the 
intention of the Legislature, be revived by a new 
law enlarging the period of limitation, or introducing 
new modes of interrupting the statute. 

The ‘ authentic ; interpretation of Act IS of 
1871 is, that “ nothing in that Act contained shall be 
deemed to affect any title acquired, or to revive any 
right to sue barred under any enactment thereby 
repealed.” 4 If this declaration by the Legislature, 
and the rulings quoted above, had been brought 
to the notice of the Court in Mokes/i Lall's case, it 
may be presumed that the Court would not have 
come to the conclusion that a right to sue barred 
under Act XIV of 1859 was capable of being re¬ 
vived by the provisions of the Act of 1871, simply 
because the debt itself had not been extinguished by 
the repealed Act .of 1859. 

It lias been already observed that a general later 
Act does not repeal, control, or alter an earlier special 
or local one, by mere implication . Such an Act is 
presumed to have only general cases in view, and 
not particular cases which have been already pro¬ 
vided for. 5 The maxim generalia specialibus non 


OeneraUct 
#pp$ta.tibu£ 
non dero~ 
gant. 


4 Vide sec. 2, Act XV of 1877. The some principle is recognized by 
the Legislature in sec, 72, Act XVII of 1S7$ (Deccan Agriculturists’ 
Relief Act). See Dharma i\ Govind, I L, It,, 8 Bomb., 99, in which 
West, X, ref era to Mohesh LalTs case, 

& Maxwell, p. 157. u The reason is, that the Legislature having had its 
attention directed to a special subject, and observed all the ctrcmnstances 
of the ease and provided for them, does not intend by a general enact' 
meat afterwards to derogate from Its own act, where it makes no special 
mention of its intention todo sg/ t — Unnoda i\ Krieto, 19 W. It., 5, l\ 0. 
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derogant applies. 6 It was accordingly held, that the Iectubb 
general Law of Limitation (Act XIV of 1859), in the —• 

absence of any express words or necessary implication, 
did not repeal or affect tlie limitation clauses of the 
Bengal Rent Law (Act X of 1859), 7 or of the Act 
for the adjudication of claims to property seized as 
forfeited (Act IX of 1859). 8 But a limitation clause 
in a general code of procedure has been held to be 
modified by a subsequent general law of limitation. 

Thus the exception as to disabilities in the general 
Law of Limitation (Act XIV of 1859) was con- 
sidered to have been incorporated with the limitation 
clause in sec. 246 of the general Act VIII of 1859.° 

The sixth section of Act IX of 18 71 is partly founded r>. Act 

on the general maxim quoted above. It expressly 
saves special and local laws “now or hereafter to be 
in force/’ so that whether the general Act is later or 
not, its provisions cannot be imported into any local 
or special law. And after the passing of that Act 
it was held 10 that the provisions as to disability 
contained in that or any other Act could not apply to 
a suit under the special Act XXV of 1857, sec. 9. 
Similarly, the provision in sec. 5 of Act IX as regards 

a Tiie Collector v. Puariar, I, L. R* 1 Mad., 8D* 110. 

: TJnnoda Pragad Hookerjeo i ?. Kris to Kumar Moifcro, ID W. K, 5, P. 0* 

S&e also. Paafa^i v* Modhuaudan. 2 W* R. (Act X), p. 21, F* B 

See* 8 of Act XI V of I8G9 partially eorreapondn to sec. 6 of Act IX. 

H Mahomed Rah&door Khan c. The Collector of Bareilly, 21 W. IK* 

318* P. 0,; (S. 0*) L. 1 Ihd, Caa, 167. 

On aimilir grcmiuU tlio exceptions recognized by see. 14, Reg. III of 
1793, were not extended ho the special limitation provided for by Act MIT 
of 1848. See CM. Sad* Dew,, 1857, pp. 688, 1197, and Euro Ckunder 
Chowdhry v, Kishen Kumar Ohowdluy, 5 W. R., 27. 

s Muest, Phoolbiis Ivoor i\ Kalla Jogeskur Roy, 25 W. 285, 1?* C, ; 

I* L* R * TCalo*, 226, 

16 Titakur Knpitnafch v, Tko Government, 13 B, L. IL, 145 ; 22 W* 17. 
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Lbotuee tKe period of limitation expiring on a day when the 
—- Court is closed, has been considered to be inapplicable 
to suits for arrears of rent under Act VIII of 1809, 
B. C. 1 

Sec. 6 t Act It has been held, by the Calcutta High Court 

' KV '' f l ' s “'that the language of sec. 6, Act XV of 1877, has 
introduced a change in the law as stated in the cases 
mentioned above. Under Act IX of 1871, the rule 
was that special and local laws of limitation were 
not to be effected by the general law ; but under 
Act XV of 1877 the rule is that the periods of limit¬ 
ation prescribed by special or local laws shall not be 
altered or affected by the general law. This raises an 
inference that the Legislature intended that the 
general provisions and exceptions contained in ..Vet 
XV of 1877 should be applicable to .suits, appeals, 
or applications governed by special or local laws of 
limitation. Accordingly, the general provision of 
soc. 5, Act XV of 1877 (as regards the period of 
limitation expiring on a day when the Court is 
closed), has been applied to suits under Act V III of 
1869, B. 0., 3 and to suits under sec. 77 of the 
Registration Act, 111 of 1877, 3 Similarly, the general 


1 Paran Chimtk'r v. Mufcfcy LaU, I. L. R.. 4 Calo„ SO ; 2 C. L. R , 543. It, 
moy be observed that Aob YIII of 1869 was passed by the local Bengal 
LegislaturGj and nob by the general Indian Legislature, and it it* but 
reasonable to expect that, any modification of such an enactment by a 
general Limitation Act should be apparent on the face of the general 
law. Act X of 1859, it will be remembered, was passed by the smile Legis¬ 
lature which passed Act XIV of 1859, The principle of the rule of 
inter prelation adverted to above, therefore, applies with greater force to 
Act VIII of 1809, B. C M than to Act X of 1859, 

Golap Ohaad v> Krisfco Ohnnder, L L. ft;, 5Caio,,3H; Kboeclal a, 
Gunetth Dubt t T. L. IT., 7 Gala, 690 p 
* Mjabulollah y. Wuzir Ali, 10 C, L, R v 333, 
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provisions of sec. 12, Act XV (as to exclusion of i^^rrr.E 
time occupied in obtaining copies of decrees, &c.), —* 

and of sec. 10, Act XV (as to acknowledgments of 
liability), bave been considered applicable to applica¬ 
tions .and suits under Act VIII of 1869, lb Of 
And the provisions of sec. 11, Act XV, have recently 
been applied to suits under the Registration Act/’ 

But as these general provisions and exceptions 
modify e ‘ the periods of limitations prescribed by local 
and special Acts, they may be said to ‘ affect,’ if 
not to ‘alter/ those periods. And although the 
corresponding section of Act XIV of 1859 (sec. 3) 
referred to the periods of limitation only, the general 
provisions of that Act were held by the Privy Coun¬ 
cil to be inapplicable to suits for which a (shorter) 
period of limitation had been prescribed by a special 
Act. 4 * * 7 Besides, under the well-established rule of 
construction to which we have referred, a mere infer¬ 
ence, unless it is a necessary one, is not sufficient 
to rebut the presumption that the Legislature does 
not intend by a general enactment to interfere with a 
special one. 8 On the other hand, it should be re¬ 
membered that Act XV expressly provides (see 
sec. 1) that secs. 2—25 shall not apply to suits under 


4 Boharilall v. Mutigolanath. I, L, K., 5 Calc., 110. In the report of this 
case a similar ruling of Sir Richard Garth it* referred to* See Parbuttv* 
natlx v. Tejmey. J, L. K* f 6 Calc., 303, 

* Second Appeal No* 1201 of 1882,decided by Garth, C. J., and O’Kioealy, 
J lf cm 20fch December 1883* Khetter Dhiabushy, I. L, It*, 10 Calc,, 285* 

n Mufisb. Phoolfoas v. Lail Joggeshur, 25 W. It., 285, 288,1\ 0, 

7 Uimoda Poimud u. Eristo Coomar, 10 W* B», 5, P* C* ; Mahomed Balm- 
door t . The Collector, 21 W, It., ii8I f P. 0* Seo also Hariram v. Vistoni. 
10 Bomb, r 201* 

8 19 W. It., 5, ti, 7 ] P, 0. 
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two particular special laws, viz.. Act IV of 1860 
and Mad. Reg. VI of 1831. From this it would 
seem that the Legislature intended that to suits 
under other special laws, those sections may, as far 
as possible, apply. 9 


a Against this iuferf.noe (taken by itself) it may be remarked that 
sec. 1 of Act IX also made a similar express provision, and notwith¬ 
standing such provision, it was held that the general provisions of Act IX 
did not affect suite under nny local or special law. 

But ob regards Act XV, see further the recent case of Rama, Raw v. 
Venkatisa (I. L. R., 5 Mad., 171, F, B.) In this case, the Judges of the 
Madras High Court were of opinion that sec. 19, Act XV of 1877, was 
applicable to summary applications under special and local laws, such as 
the Acte regulating the rights of landlord and tenant in the North" 
Western Provinces and in Bengal. 

Query — If the general provisions of Act XV are applicable t^pnits and 
applications under all special and local laws, why nas the Legislature 
rwprrsdy extended those provisions to suits under Act XVIII of 1881? 
(dee see. 23, Act XVIII of 1881, the Central I'rovinccs Land-Revenue Act.) 








LECTURE VIII. 

THE STARTING POINT OP LIMITAWON.-THB P®»DS OP 
LIMITATION —THE OPE 11 ATI ON OF ACT XV.—GENERA L TV M" 
A™ EXOEraiOM AS TO THE APMOATIOS OF THE PERIODS 

OF LIMITATION, 

- 

Accrual ol right to ene (art, 120) - in actions on contracts (art. 115) - Where 
then are successive breaches - Where there is a ccmtimnng breach (sec. 
23) - Where no time is specified — Where money is payable on demand — 
Inactions for torts (art. 3(1 and see. 24) — W here there lms been a contwu- 
iru; wrong {>e, S3) —' Where there has been an illegal proceeding — In 
actions on quasi contracts - Instances ol defendants’refusal being the cause 
of action — Cases where the plaintiffs knowledge is an element of the cause 
of action —* Knowledge and mfcfiua 0* knowledge — itate o( accrual of 
to sue not always identical with terminm a quo — Termium ad quern-- 
Periods of limitation — 'Hie 28 sections of Act XV ~ Operation oE Hj<: Ace 
as to time, sec. 2 —Operation, us to place, secs, 1, 6, & 11 - Operation, 
as to persons — Operation, as to subjects — Preamble, secs. 1, 6, amMO — 
Bales arid exceptions - First Rule, explanation and proviso, secs. 4 and 22 - 
Second Rule, complement and proviso — Sec. 25, Act I of 1868, and art. 85, 
scliod. ii — Third Rule, sec. 12 — Fourth Rule, sec. 9 — Sec. 1) explained and 

illustrated_Proviso to the 4th rule explained — Prevention, suspension, and 

interruption of the operation of limitation, explained and illustrated — Fifth 
Buie, sec. 26 anil arts. 19, 23,42, tlo and 116-Sixth Rule, sec. 24 and 
art. 25 — Exceptions to the application of the periods uf limitation. 


The third column of Sclied. IT, Act X\ of 
1877 , specifies the particular events from which limit¬ 
ation runs in pavticula?' cases. The geuevo.l article 
(No. 144 ), relating to suits for the possession of 
immoveable property, or any interest therein not other¬ 
wise specially provided lor, makes limitation start 
from the time when the possession of the defendant 
"becomes adverse to the plaintiff, lhe question of 
adverse possession has already been considered, hut 


218 


STARTING POINT OP LIMITATION, 


Li^rrui there is a still more general article (JSTo. 120), relating- 
—' to <£ suits for which no period of limitation is pro¬ 
vided elsewhere in this schedule ” (Soiled. II), 
Alumni o( which makes the time when the right to sue accrues, 
(art. 120 ;. the starting point of the period of limitation. The 
question “ when does the right to sue or the cause 
of action accrue " requires some notice here. It may 
be hud down that, in general, “the cause of action 
arises when and as soon as the party has a right to 
apply to the proper tribunals .for relief;’ 10 And the 
infringement of the plaintiff’s (substantive) right 
gives him a right to apply for relief. * 1 
r.t fictions fn actions ori contracts, the right to sue accrues at 

on \‘qu a > ° 

irnors. the time of the breach of contract, and not at the 

(art, illS). 

time when knowledge of the breach first comes to the 
plaintiff, except where the right to sue is fraudulently 
concealed by the defendant. 2 3 The time at which the 
damage arising from the breach occurs, does not also 
where affect the starting- point of limitation.* Where there 
eucccijlive are Successive breaches, as, for instance, in the case of 
nonpayment of a bond payable by instalments, a 
fresh right to sue accrues upon every fresh breach, so 
that time may be a bar to the suit for the earlier 
breaches without affecting the Suit for the subsequent 

w AugeU t para, 42, 

1 Jardine, Bkinuer Si Co. v. Ranee Shamasoonderi, 18 W* R., 1 Ad¬ 
it may be here observed, that a statement in the plaint as bo the time 
when tile cause cf action arose doea nob absolutely bind the plaintiff. 
—Fuckeruddeen tu Moliiroa, I, L, R,, 4 Calc,, 529 r 531* Bee also Phillips v* 
Nun do, 3 W, It., 8S6, 

* Rajah Indio Bhusim v. T. J, Kenny, 3 W. It., S. C, Cfc. Ref., 0 ; and 
sec. 13, Act XV of 1877 ; Roseoe’s Digest, G13 ; art. 115, sched. u. A 
similar rule applies to actions of tort (sec p* 221), on well as to other 
cases (bob A 2 roof v. Lai la. 8 W. Ib, 23). 

3 Darby aud Dosan^uct, p. 21, 
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ones.' * 1 II "Where the breach is a continuing one. as in i^sorv«a 
the case of a tenant neglecting, in violation of his — 
covenant,, to keep the demised premises in repair, a there ta -i 
fresh right to sue arises at every moment of the time 
during winch the breach continues. 0 The cause ofO^-- 3 )* 
action in this 'ease is said to be renewed de dw in 
diem, ,—that is, renewed from day to day ; and the suit 
is absolutely barred, only by the lapse of the prescrib¬ 
ed period from the time when the breach ceases to 
exist. 0 Mr Shephard, in his work on the Limitation 
Acts, points out that this rule applies only to “ con¬ 
tracts obliging one of the parties to adopt some 
given course of action during the continuance of the 
contractual relation/ 1 “ Every breach persisted .in 
by the obligor is not a continuing breach. The rela¬ 
tion between the contractor and contractee must con¬ 
tinue to exist for some time, as in the case ot partners, 
landlords and tenants, principals and agents, bailors 
and bailees ; and “ the matter to which the defaulting 
party is obliged should not consist of doing specific 
acts at stated times,” such as paying rent every quar¬ 
ter, or rendering accounts every six months. 7 

Where the time for the performance of the contract wi)«*no 
is not determined by the contract itself, where it is gp^mhi. 
not a case of a promise to do anything at a specified 
time, or upon the happening of a specified contingency, 
where performance is due as soon as the creditor or 
obligee may desire it, the rule of English law (which, 
notwithstanding Austin’s protest, has been adopted 

* Art. 116 ; art. 71; Darby and Bosauqiiet, p. 100. 

I Sec, 23, Act XV of 1877 ; Darby and Buaanquct, p. 100. 

II Sue art. 1115, ached, ii- 

1 See Shephard on Limitation, pp. 18,19, 1st Edition. 
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by tile Indian Legislature) gives the creditor or obligee 
an immediate right to sue, as in the case of goods 
sold without any specific credit, of money lent gene¬ 
rally, or of money lent under > an agreement that it 
should he payable on demand? 

The following passage from the Abstract of the 
Proceedings of the Legislative Council on the 19th 
July .1877, refers to this question : “ In the case of 
suits for money lent under an agreement that it should 
be payable on demand, we had made the time run from 
the date of the transaction, Instead of from the demand, 
the date prescribed by the present law, 0 the framer of 
which in this respect had followed, a judgment of the 
Bengal High Court (6 B. L. IL, 10), which judg¬ 
ment rested on what the authority 10 of Mr. Justice 
Holloway ((jut's jure peritior?) emboldened Mr. Stokes 
to call a mistake of Austin’s, it seemed unreason¬ 
able that a creditor should be able to give himself an. 
unlimited time to sue by merely abstaining from 
making a demand. Moreover, as Mr. JusLi.ce Junes, 
one of the Judges of the Madras High Court, observed, 
in a Minute to which the Committee were much 
indebted— 4 It is a well-known principle of English as 
'well as Continental law, that the words payable on 

9 Austin, Lecture 25 ; art, 52, schert. ii, Act XV, art. 57 and art. 50. 
According 1 to Aimtiu, in these cases as well as in cases of deposits, a 
previous actual demand is necessary, for without it the debtor cannot 
that he is breaking 1 his obligation. But in Evans’s Digest of the 
Statutes, it is pointed out that, in these eases (as distinffahhed from cases 
of daiwxitx returnable on demand), there is an immediate duty, and that 
it is a perfectly legitimate conclusion that no demand can be neces¬ 
sary iu addition to the duty itself, The Indian Legislature also distin¬ 
guishes money deposits from loans, see arts. 59 and GO of Act XV, 
and art. 146, 

9 Act IX of 1871. 


Sqo 7 Mud,, 293, 290, 300. 
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demand are not a condition. The creditor, by the fcwwtttto 

clause, does not seek to impose a conditional obliga*_’ 

tion ; he merely gives notice to the debtor that he is 
to be ready to pay the debt at any time when called 
upon. If the obligation depended upon a personal 
act of the creditor (as Savlgny observes), it would be 
extinguished by his death before demand, which is 
not the case. Consistently with this view, it has 
always been held in England that a debt payable on 
demand w<*s a debt from the elate of the instrument, 
on which therefore the cause of action arose ( Norton v. 

JSllam, and other cases), and that time runs from 
that date, and not from date of demand.' The Com¬ 
mittee agreed with Mr. Innes in thinking it desirable 
that the law in India and that in England should he 
ill accord on this point, as they were prior 1 to the 
enactment of Act IX. of 1S71." 

In actions for torts not specially provided for III Actions 
in the schedule, time begins to run from the occur- '$£$?& 
rence of the act or omission complained of, and not sec ' ;M) ‘ 
from its discovery by the plaintiff, nor (generally) 
from the time when the consequential damage 
ensues. 3 But where the consequential damage is the 
ground of action, where the tortious act itself, 
without specific damage, does not give rise to a cause 

1 But even prior to that date, the Bengal High Court did follow Austin 
in cases not governed by English law, (Poorna Ohuruler v. Gopalohunder, 

17 W, B,, 87,) The other High Courts followed the English law, see 
Vinayalc v. Bahaji, I* L. R*, 4 Bomb.! 230, Even, in England, a bill or note 
payable after demand ia not payable till demand is made* Banning, p, 27* 

Compare arts, 72 and 73 of Act XV* As to promises made in considera¬ 
tion of some collateral thing being dona mi demand, see Ramch under %\ 
Juggufcnionmohmy, X. L. It., I Calc., 283, 291* 

3 I ft these cases nominal damages are at once recover able* See Ban- 
p* 270 ; Collett on Torts, para- 418 ; and art, 30. ached, ii, Act XV. 
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Lecture of action, limitation runs from the damage a,corning, 
and not from the. act complained of.' 1 In the case 
Sjhiii oJi? a continuing wrong, limitation begins to run at 
every moment of the time during which the wrong 
( SCI, ‘ continues. 4 Where the defendant obstructs a way, a 
watercourse or a drain, the cause of action is renewed 
de die in diem , so long as the obstructions are allow¬ 
ed to continue.® But in the case of a wrongful seizure 
of property under a process of Court, the continued 
detention of the property cannot be treated as fresh 
causes of action from day to day." A party is not 
allowed to bring a fresh action merely because there 
has been a fresh damage, as where what was ori¬ 
ginally ‘simple hurt/ subsequently turns out to be 
‘ grievous hurt.’ In such a case, the damages have 
to be “ assessed prospectively and once for all.” 
But where the wrongful act is persisted in. and there 
is continuing injury as well as continuing damage, 
successive actions, it, would seem, might be brought 
totles quoties (as often as might be necessary).' 

Where It is a mistake to suppose, that where a proceed- 
twm an mg is illegal, and may be a cause of action, the cause 
proceeding. of action does not arise until the proceeding has been 
set aside by the Court. There may be cases in which, 

n Darby anti Bosaoqnefcj p* 80 ; flee* 21 find art, 25, selied. ii* of Act XV 
of 1877 ; Bonomi ». Backhouse, 0 H* L. 0a„ 50 A which was a case of a 
subsequent subsidence of plaintiff’s land caused by the excavation of 
defendant's contiguous land, 

« See eeo. 23, Act XV of 1377, and arts. IS, 23, and 42, bcW, ii. 
(False imprisonment, injunction wrongfully obtained, and malicious 
prosecution,) 

0 Eajrup Koer v, Abnl HoeSein, X* L, ll tJ 6 Calc., 804 ; (S.C*) 7 C* L* R., 

529 ; Bamphull tf. Misree, 24 W, R,, 97, 

■ “ D. Hughes v. The Chairman, IS W. It., 339 ; art, 29, sched. ii, Act XV. 

7 . See Shephard, pp. 58, 69 ; and Whibehouse v. Fell owe, cited atp. 58, id. 
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before an action can be brought, it is necessary to 
haye the proceedings set aside; but where there is — 
an entire want of jurisdiction, where the alleged 
wrong-doer is not acting judicially, and would have 
no protection, from his judicial capacity, it is not 
necessary to wait until his illegal and unfounded 
proceedings are set aside. s 

Breaches of contracts, and violations of rights 
in rem , B may give rise to causes of action without 
demand and refusal. But, in general, it may be said 
that contracts and <juctsi - delicts are merely 

sources of obligations, the vefustyl to fulfil which is on 
properly the cause of action. 1 ' So far as the stall¬ 
ing point of limitation is concerned, it does not appear 
that the Indian Legislature approves of this rule. Suits 
for contribution and suits for money had and le- 
ceived, which arc founded in doctrines of equity, 
and "which depend upon (puisi- contracts, are provided 
for by arts, fill, 100, and 62 of A.ct X\ of ISm. 

In these cases, at least, time is made to run from the 


Couch, C. J., lit W. B. , 839, 841. 

0 Torts, according to Austin, arc violations of rights in rem, Bub 
whore a duty is imposed, upon a contractor by the common law or (no 
custom of the realm (as the duty of a common carrier irrespective of any 
contract), he is, for breach of such a duty, generally sued in an action of 
tort, though, as the law imjtlles, a contract to perform the duty ; ha may 
also bo sued in an action of contract. Hoe Mothoorakant r. I. G, S. -Navi¬ 
gation Oo., I. L, 1L, 10 Calc., 16G, Jb6. 

id Austin, Vol. II, pp. 945, 948- See also Budninnissa *. Muhoramaa 
Jan, I, L. R., 2 All., 671, 674, A quasi -contract denotes any incident by 
which one party obtains an advantage, which (in equity) ho ought not 
to retain, or by reason of which he ought- to indemnify the other. A 
q w/m-deHcb denotes an incident by which 'damage is done to the obligee 
(though without intention or negligence, immediate or remote) and for 
which damage the obligor is bound to make satisfaction. See Ram box 
v. Modhoosoodun, V W- It., F, B., 8.7, 385, 
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lecture j-] me Tvlien the'right arises,— i.e., from the occurrence 
of the incident which constitutes the yM«s/-con tract, 
and not from the time when the obligor refuses 
to fulfil his obligation. 1 

The defendant's refusal is the starting point of 
Instance* limitation in the following suits:— 
antt^refu- In a. suit against Government for compensation for 
the cnuso land when the accpiisition is not completed, time i. uns 
t ;E fiution. date of the refusal to complete. (Art. 18, 

sched. ii, Act XV of 1877.) 

In a suit for the recovery* of a wife, or for the 
restitution of conjugal rights, the period of limitation 
begins to run from the time when possession or res¬ 
titution is demanded and refused. (Arts. 84 and 35.) 

In a suit against a factor for an account, or by a 
principal against his agent for moveable property 
received by the latter and not accounted for, limita¬ 
tion begins to run from the time when the account 
is, during the continuance of the agency, demanded 
and refused. (Arts. 88 and 89.) 

In a suit by a Mahomedan for exigible dower, the 
statute commences to rim from the time when 
(during the continuance of the marriage) dower is 
demanded mid refused. (Art. 103.) 

In a suit to establish a periodically recurring right, 
the punctum temporis is the time when the plain till 

1 In oilier cases of ^ft^.U-contracts not expressly provided lor in the 
schedule, the rule laid down by Austin may be followed, bub as English 
lawyers generally treat many oases of gr«a«i*coixtracts as genuine 
implied contracts, it may be doubted if the Courts will adopt that rule 
in every case. 

A suit for the recovery of money paid by the plaintiff by mistake, and 
Vm'd fide received by the defendant, should be preceded by a demand. 
Freeman v. Jeffries, Xu R., 4 Exch„ 1D1>, 200. Student’s Austin, 202, 
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is first refused the enjoyment of the right. (Art. 181.) Lectors 
S ee also arts. 78 and 129. ' Ym - 

It has been already observed, that neither in cases 
of contracts, nor of torts, does the plaintiff's ignor¬ 
ance of the occurrence of the breach or the tortious 
act affect ihe accrual of the cause of action or the 
starting point of limitation. The Indian .Legislature Ca||f !£ 
dcpai ts from this rule in the following cases, in which ptfintiif’s 
j;l.until] s knowledge, is made, for purposes of liinita- ’ s !l11 ®i®- 
tion, an ingredient of his cause of action. cmwof/ 110 

In a suit against a person who, having a right to " ^ 
use property for specific purposes, per verts it to 
other purposes, limitation runs from the time when 
the perversion first becomes known to the party 
injured. (Art. 32, sched. ii, Act X V of 1877.) 

In a suit for specific moveable property lost, or 
acquired by theft, or dishonest misappropriation or 
conversion, or for compensation for wrongfully taking 
or detaining the same, the period begins to run from 
the time when the person having the right to the 
possession of the property first learns in whose pos¬ 
session it is. (Art. 48.) 

In suits by principals against agents for neglect 
or misconduct (not being suits for moveable pro- 
perty received by the latter and not accounted tor), 
the statute runs from the time when the neglect 
or misconduct becomes known to the plaintiff (\ r t 
90.) 

In suits to rescind a contract, or to cancel or set 
aside an instrument, or to declare the forgery of an 
instrument issued or registered, or for relief on the 
ground of fraud or mistake, plaintiff's knowledge 

P 
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LEt.'Tt-RE-materially affects the starting point of limitation. 
(See arts. 114, 91, 92, 95, 96.) 

In a suit for property which the plaintiff has con¬ 
voyed while insane, limitation runs from the time 
when the plaintiff being restored to sanity has know- 
ledge of the conveyance. (Art. 1)4.) 

In a suit for the specific performance of a contract, 
if there is no date fixed for the performance, time 
runs from the date when the plaintiff has notice that 
performance is refused. (Art. .11 o.) 

In a suit to obtain a declaration that an alleged 
adoption is invalid, or never in fact took place, the 
punctum temp oris is the date when the alleged adop¬ 
tion becomes knoum to the plaintiff. (Art. 118.) 

In a suit by a person excluded from joint family 
property to enforce a right to share therein, the termi¬ 
nus a quo (the point from which the period commences 
to run) is the time when the exclusion becomes 
knoivn to the plaintiff. (Art. 127.) 

Kwmiedga Under many circumstances, means of knowledge 
ofirmw- 8 and actual knowledge may be very different, things, 
u« 4 ;e. 3 ir jj i n n0 case is a man at liberty to shut his eyes 
to information within.his reach, and so lengthen 
indefinitely the period of time within which he is to 
make his claim . 3 

There may be cases where the existence of the 
means of knowledge might lead irresistibly to the 
inference that the party had actual knowledge. 
Culpable and wilfully blind ignorance is equivalent 
to, or carries with it, the consequences of knowledge. 3 

* Diumput Sing 1 Uuhoman, 9 W. R„, 320; and II W* Ik, 

* Radhaaath v. (behind, 4 W, IL, S, 0* Cfc. 19; Bibce Solomon 
Abdool, & C. L, R. f 184, 
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It may be herb observed that, in cases not govern- 

ed by the general articles in sched. ii, the time of-- 

limitation does not necessarily begin to run from the vm m 

v 1 accrual ot 

date of the accrual of the right to sue* Under the right to 
express provisions of the schedule, in. some cases,' 
limitation runs from a time after the right to sue has with. 

_ . terminus 

accrued, and in a few other cases 3 it runs from, a time « 
before the right to sue has accrued. 

The other krininm of the period of limitation (the remjju 
terminus ad quem) is the last day when the plaint (in 
an ordinary suit) may be presented, to the proper 
officer of the court. 6 

The periods of limitation are always prescribed by iyrtoda of 
positive law. The (general) periods prescribed are 
given in sched. ii, Act X\ r of 1877. 

Ten specific periods are made applicable to suits. 

These periods (varying from 30 days to 60 years) 
are as follows : 


30 ■ 

days 

... One article 

*** 

Art. 

i. 

90 

9f 

One „ 

m , . 

» 

2. 

G 

months 

... Three nr 

tides ... 

Aits, 

3 -). 

1 

year 

... Twenty-four 

}> 

» 

* 

cm 

! 

2 

years 

... Seven 

jj •** 

V 

30—36. 

3 

j> 

... Seventy-nine 

V 


37—115. 

6 


... Five 

JJ **• 


116—120. 

12 

n 

... Twenty-four 

)> " ,l 

?> 

121—144. 

30 


... Two 

}? 

n 

145 A MG. 

00 

n 

... Three 

7* ** * 

n 

147—149. 


* For instance^ me 10 (suit to enforce a right of pre-emption) ; 
art, 85 (suit tor a balance due on a mutual account) ; art 101 (suit for a 
seaman’s wages). 

* See art 145 (suits against depositaries and pawnees), and art. U?S 
(certain tfuifca by exeGUtion-pnrchasers). 

0 See 300 . 4 of the Act. i( The period of limitation ends on the day 
on which the plaint ia duly lodged.” (Morley a Digest, Vol, I> p. 245.) 
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Six several periods are specified as applicable to 
appeals. These periods (ranging from 7 days to C 


months) are : 



7 Jays 

Oho article 

... Art. 150. 

20 „ 

One „ 

* * * „ X o I * 

30 „ 

Three articles 

tn Arts. 1 5 2— 

(50 jj 

One urticlo 

Art* 155, 

1 90 ,, 

7> JJ 

... * j 1 D G , 

* 6 months ... 

n >> 

j j Id/. 


Ton different periods are allowed for apjilications. 
These periods (varying from .10 days to 12 years) 
are as follows : 


30 

Jays 

... Two articles 

„ M Arts. 

15S and 159. 

15 

p 

... One article 

Art, 

160. 

20 

it 

... Two articles 

... Arts, 

161 and 162. 

30 

it 

... Eight ,, 

it 

163—•170‘j 

60 

Si 

... Foar ft . 

'•* ii 

171 A, 17 IB, 





and 172. 

90 

ii 

... Two articles 

n 

173 and 174. 

6 i 

months 

... Three „ 

**■ 

Q* 

I 

* 

3 : 

rears 

Two 

* -* V 

3 78 and 179. 

6 


j.. One article 

Art; 

179. 

32 

a 

'*? a 

* - * ii 

ISO. 


The ?ft 
sections of. 
Act XT, 


Tlic first three sections of Act X V of 1877 relate 
to - preliminary matters. Sections 4—25 (together 
with sched. ii) are .concerned with the timitati&n of 
suits, appeals, ■ and certain applications to Courts. 
Sections 26 and 27 provide rules for the acquisition 
of easements, including projits aprend/'e, by positive 
prescription^ And the last section {sec. 28) relates 
to the indirect acquisition of the ownership of cor¬ 
poreal property by extinctive prescription. 

7 Secs. 26 md 27 ami the deiimtion of 1 esurient 3 in sec. 3 do uofc 
apply to the Presidency of Madras, the Qentnvl Provinces ami Coorg, 
See see. 3j Act V oi 1682, 


* 
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(The following’ remarks mainly refer to the limita- 
tlon of suits .) —' 

The operation of Act XV may be considered with 
reference to—the circumstances of time and place, 
t he. persons to whom it is applicable, and the sub¬ 
jects (sorts of suits, appeals and applications) to 
which its provisions wholly or partially apply. 

X. With regard to the circumstance of time, it opejwtfga 
may be observed that the Act was passed (i.e., to' time, 
received the assent of His Excellency the Governor- 
General) on the 19 th July 1877, but did not come., 
into force on that date. Its operation was postponed 
to the 1st October 1877, the day on which the Civil 
Procedure Code of 1877 came into force. The Act 
operates upon suits 3 instituted on or after the said 
1st day of October, save and except suits for 
which longer periods of limitation, were allowed by 
Act XX of 1871. As to these exceptional suits 
(see for instances arts. 59, 73, 118, 119, 127, 

146, &c.), the operation of the Act was further, 
temporarily, deferred. Titles already acquired, and 
causes of action already barred, are expressly saved 
from the operation of the law. With these excep¬ 
tions, the Act applies to transactions which took 
place before or after the 1st October 1877, and to 
causes of actions which accrued before or after that 
date.® 


* Tha Act applies also to appeals printed and application* made on 
or aKer that date. As to applications in execution of (lcureea obtained 
in suits instituted the 1st October 1877, there is somo diffe rence 

of opinion. BeeGurupadapa v , V irbhadropa, 1. L. lt. t 7 Bomb,, fey ; and 
Bejmry V* Gobordhone, L % 1L, 0 Calo.j 4IG. Both these eaaea are 
referred to in Lecture YU, p. 2Kb 
9 See* 2 f Act XV, and Lecture YII, pp» 205, 206* 
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OPERATION OP ACT XV, 

II. In respect to the circumstance of place, it 
may be remarked that the territorial operation of the 
Act extends to the whole of British India, including 
the scheduled districts as defined in Act XIV of 1874. 
In other words, it extends to the territories for the 
time being vested in Her Majesty by the Statutes 
21 and 22 Viet., c. 106 (an Act ior the better 
government of India) other than the Settlement of 
Prince of Wales' Island, Singapore, and Malacca. 10 

It is expressly declared that the limitation laws of 
foreign States shall have no application in the Courts 
of British India, even in respect of contracts entered 
into in such States, unless such laws have extinguished 
the contract, and the parties were domiciled there 
during the periods prescribed by such laws. 1 

A.s to local (and special) laws 2 in force or hereafter 
to be in force in British India, it is enacted that the 
periods of limitation specially prescribed by such laws 
shall not be altered or affected by the Act. 8 A local 
(or special) law, sometimes, expressly extends the 
general provisions of the Act, to cases for which special 
periods are prescribed by such law'. Thus sec. 23 of 
Act X VI11 of 1881 (The Central Provinces Land- 
Kevenue Act) enacts that, in computing certain 
periods of limitation prescribed by that Act, and in 
all respects not therein specified, the provisions of 
the Indian Limitation Act, 1877, shall apply. 

Ill, The persons affected by the Act. The Act 
applies to alt persons who may sue or be sued in the 
Courts of British India, including the Government. 

w Bee Act I of 38684 1 Bee* 11 ; ami Lecture II, pp< 4?—48, 

* Such as the Dekkhan Agriculturists’ Act (XVII o£ 187$), sec, 72, 
a See sec* 6, 
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It applies to subjects as well as to aliens, * * * 4 5 * to juris- 
ticaP as well as to natural persons, to Christians as — 
well as to Hindus, Mahomedans, and others. 

IV. The subjects to which the operation of the Ration, 

l . , i ‘ subjects. 

Act extends. 

A power of sale or a power to adopt a son is not 
within the purview of the Act. There is no limita¬ 
tion to the exercise of such a power? 

The Act governs all suits, not being suits under Preamble, 

the Indian Divorce Act (IV of 1869), or suits relating & 10 . ’ 
to certain hereditary offices in the Revenue and Police 
Departments, under Madras Regulation VI of 1831. 

The Act further applies to all appeals and applica¬ 
tions to Courts,, specified in the second and third 
divisions of sched. ii, and to other applications 
'ejusdem generis with the applications so specified. 
Applications for certificates under Acts XXVII of 
I860 and XL of 1858, and applications for probate 
or letters of administration,—not having any con¬ 
nection with any suit pending or already decided, 
are not governed by the provisions of the Act. 7 


’ As to suits by aliens, and by or against, foreign and native rulers, see 
chap, xxviii of Act XIV of 1882. The time during which an alien enemy 
is prevented from suing is not excluded in his favor. There is one im- 
portant difference in the application of see. 7 of the Act to persons not 
domiciled in British India. A person domioUed in British India attains 

his majority according to the provisions of Act IX of 1875. But- other 
persons are in this respect governed by the law of their own domicil. Bo 

far as the cessation of minority is a starting 1 point of limitation, there is 

a difference in the application of the Act to these classes of persons. 

5 A corporation, a Hindu idol, &c., are juristical persons, 

8 Joych under Roy v. Bhyrub Oh under Roy, decided by the Calcutta 
Sudder Court on the 18th December 184:). (Calcutta Sadder Dewanny 
Rep., 1848. p. 46 L) See also Bam undoss v. Tariuoe, 7 Moore’s I. A., 1 CD ; 
and Muse: v< Broadbent, cited in Banning, p, 278. 

Mm re Ldtmn CJbmnder Roy, I. T- R. t 0 Gale., 707 ; 8 C, L, K., 52, 






232 


OPERATION OF ACT XV. 


L vm. lE Further, the Act does not apply to applications 
— which the Court has no discretion to refuse, nor to 
applications for the exercise of functions of a minis¬ 
terial character. 8 

Again, suits against express trustees, or their repre¬ 
sentatives (not being assigns for valuable considera¬ 
tion.), for the purpose ot recovering the trust-pro - 
perty for the trusts in question are exempted from 
the operation of the Act. 0 In order to bring the 
case within this exception, the trusts must be shown 
to have been created tor some definite or particular 
purpose or object as distinguished from trusts of a 
general nature, such as the law impresses upon exe¬ 
cutors and others who hold recognized fiduciary 
positions, 10 

Lastly, the provisions of the Act do not affect or 
alter the periods specially prescribed for any suits by 
special 1 (and local) laws. It has been held by the 
Calcutta High Court that the general provisions and 
exceptions relating to the computation of the periods 
of limitation do apply even to such suits. 3 

It may be here observed that the general exception 
as to “ legal disabilities docs not apply to suits to 
enforce the right of pre-emption (sec. 7), and that the 
exception as to “ death before right to sue accrues ” 

* Kylasa *. Ramoaotni, I. L. R„ 4 Mad,, 172; Vithal ». Vithojiiw, 
T. L. R., 6 Bomb., 586. For other cases, sec I, h. 14., 6 Calc,. 60 ; I. L. R„ 

8 Calc., 120 ; and I. L, 14., 7 Bomb., 822. 

u Sea 10; Ba brant ltao ■». Pnran Mai, US 0, L, FI,, 32, F. C. 
lu Gireender i>. Mackintosh, I, B. It., 4 Calc., 897. 

fMich us the Taw of Landlord and Tenant, tbo Registration Act, &c. t &c. 
Beth 6* 

* Seo Nocture VI f : pp. 215-6; and Second Appeal, No. 1204 of 1882, de¬ 
cided by the Calcutta H igh Court on the 80th December 1883. The Maine 
remark applies to appeals and applications wider special or local laws. 






general Sulks and exceptions, etc. 


233 


(sec. 17) does not apply to such suits, nor to suits Eag™ 
for possession of immoveable property or hereditary -— 

offices. 

Ha vine' briefly reviewed the operation of Act Jili lea mid 

° ‘ J , exceptions, 

in respect of time, p|ace, persons and subjects, we 
shall next consider the rules and exceptions (as to 
the limitation of suits) enacted by that law. 

First general ride. Subject to the exceptions and irir@t rnl(?j 
provisoes mentioned below, every shit instituted after 
the prescribed period of hnntatum shall be disnassed, 
although limitation has not been set up as a defence:' **• 

By a subsidiai'y rule it is explained, that an. ordinary 
suit is instituted when the plaint .is presented, to the 
proper officer of the Court; and a suit %n for nut pha- 
peris , when the application for leave to sue as a 
pauper is filed. 4 And it is provided that, when, after 
the institution of a suit, a new plain tiff or defendant 
is substituted or added, the suit shall, as regards the 
new plaintiff or defendant, be deemed to have been 
instituted when he was so made a party/ 

Second general rule. As the complement of the sc<w>a 
rule* that the words 4 year * and ; month 5 in the Act, pKSJT 

_ _ _ _ _ 4 ___ _ _ an A 

a See. 4. See Lecture IV, pp. 91, 

The first general rule applies to suits, appeals ami applications. But 
para. 2 of sec. 5 allows appjluig, and applications for recims to be 
admitted oven after the prescribed period for any sufficient cause of delay. 

1 See explanation to see. 4, which further provides that, in the case of 
a claim against a company which is being wound up by the Court, the 
suit is deemed to be instituted when the claimant first sends in his claim 
to the official liquidator. As to applications for leavo to sue as a pauper 
being registered as a plaint, see sec. 410, Act XIV ol lo82. 

1 Bee. 22, The legal representative of a deceased plaintiff or defend¬ 
ant when the suit as instituted is con tinned by or against such repre¬ 
sentative, is not a new plaintiff or defendant wit-bin the moaning ot. 
this proviso. 

• See the General Clauses Act, 1868, The second rule, also, applies to 
appeals auu applications at 1 well as to suits. 


and 
pre^iso. 
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lecture; respecth ely mean a year and month reckoned accord- 

YXXI. 1 J 

■— ing to the British calendar (which, since the 2nd Sep¬ 
tember 1752, is the same as the Gregorian calendar), 
sen. 55, it is enacted by sec. 25, that all t instruments * shall, 
for purposes of limitation , be deemed to be made with 
•eked.iL reference to ihe*Gregorim calendar , 

So that, ‘ year * and 1 month ’ in the Act, as well 
as in contracts, wills and other instruments bearing 
native or non-English dates, shah be construed in 
the sense which they bear in the English calendar. 
'Whew lor instance, the date of a contract and the 
date when it is to be performed are dates of the Bengal 
or Fussily year, the corresponding dates of the 
English year should be taken, and the period of limit¬ 
ation calculated from such English dates according 
to the Gregorian calendar/ 

Provided that, in a suit for the balance due on 
a mutual, open and current account, where the period 
of limitation runs from the close of the £ year' in 
which the last item admitted or proved is entered in 
the account, if any era other than the English 
era is used in the said account, the £ year ’ is to be 
. computed as in the account/ 

Third.rule, Third general, rule. Inasmuch as fractions of a 

day are not recognized (except where it becomes 
essential for the purposes of justice to ascertain the 
exact hour or minute), the da} 7 of the accrual of the 
Cause of action must be either included or excluded 


r Nilkaufrh v, Dattatraya, I. L. E., 4 Bomb., 103; Aim up Bafitt v, 
Mahomed Raja, 6 0. L. R-. 553. 

n ^ r t„ gf, sclied. ii. See also Maharajah Jay Huugal v, Lai HuDg- 
Pal, 4 B, L. It., App., G3 ; 13 W. It, 183. 
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in its entirety.® The Act adopts the latter alterna¬ 
tive, and lays down that, in computing the -prescribed 
period of limitation, the day from which such period 
is to be reckoned shall be excluded . Ul 

Fourth general rule. When once the period of limit¬ 
ation has commenced to run in any case , it will nut 
cease to do so by reason of any subsequent disability or 
inability * 1 2 to sue (although such disability err inability 
may be within the saving of the Act). (Sec. 9.) 

The minority, insanity or idiocy of the plaintiff 
will not. stop the running of time, if the cause of 
action accrued, or rather if the event from which 
limitation starts occurred, while he or the person 
throng 11 whom he claims was under no such disabi¬ 
lity. The previous non-existence'of the person now 
entitled to sue or liable to be sued, docs not exempt 
him from the operation of limitation, if, at the time 
when the cause of action arose, there was a person in 
existence capable of instituting the suit, and another 
against whom the suit might have been instituted/' 

* Banning, p, |84, Sea the judgment of Denman, J,, in Migotfci v, 
Colvill, 4 L. U., 0, P. Dir., 233, 

10 See. 12, para- 1. In exalndhig the time of the continuance of an 
injunction or order by which, the institution of a suit has been stayed, 
the first day, viz. the day of the order, 4$ include dE* (Sec. 13-) The 3rd 
rule, like the first and second, applies to appeals and applications as well 
as to suits. The other paras, of sec. 12 allow exclusion of additional time 
in mm of appeals and certain applications. 

The third general rule refers to the fir it day of the period of limitation, 
and the first general exception (see, 5) to the Imt day of that period, 

1 Disability is want of a legal qualification to act* Inability is want 
of a physical power to act. 

2 The expvew langmuji; of sees. 7 and 17 renders it necessary that the 
dimhtikty and Inability to me mentioned in those sections must exist at 
the time when limitation (ordinarily) commences to rim. So far as these 
sections are concerned, the rule in. see. is therefore unnecessary* 
Indeed, as observed by Sir James Colvile, in the Statement of Objects 


Lecture 

VIlI, 


Fourth 
rate, sec. 9* 


Sec* 9 
explained 
and illus¬ 
trated* 
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Inability to sue by reason of want of funds, or by 
reason of the Courts being closed during the bc<jinnin>i 
of the period of limitation, is not a ground of exemp¬ 
tion or extension recognized by the Act. And as no 
equitable construction can be put upon the Act, such 
inability, though existing at the time of the accrual of 
the right to sue. does not prevent the operation of 
limitation. And the same remark applies to the non¬ 
existence of a particular person at the time when the 
period of limitation commenced to run against some 
vtiter person in existence, and then entitled to bring 
the suit, as in the case of a suit to set side an adoption 
(under art. 129 of Act IX of 1871) instituted by a 
sister's son of the adoptive father, where the sister's 
son was born after the adoption. 3 

The first part of sec. 9 is not an enabling enactment. 
It does not say that any disability or inability to sue 
existing at the time when the cause of action accrues 
shall entitle the plaintiff to an extension of time, but 
only that any subsequent disability or inability shall 
not entitle him to such an indulgence. The Indian 
Legislature does not (as some text-book writers do) 4 


and Reasons appended to Ins limitation Bill of 1855, the English and 
American rale that when the Law of Limitation lias onot? begun to 
x\m } nothing shall stop it, I so eras to depend more on tbe language of 
the statutes than on any sound principle." 

Bat the framers of the Aots of 1871 and 1S77 emphasize the rule by 
giving it an independent force, The rule will probably operate in cases 
of concealed fraud under sec. 18, If no fraud is practised <m the person 
entiled to sue* * and limitation commences to run, it will not cease to 
nm by reason of any subsequent fraud against his successor, 

* Bee Biddheshur Dutfc r, Sham ©hand, 23 W. It., 285. The altered 
language of art, UH t Act XV of 1877, removes this difficulty. 

4 Banning on Limitation, pp. M$| ,2SL 253. Chief Justice Ilornblower, 
in an American case, says, that where the Statute of Limitations has 
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lay down tturb no subset jnout event shall stop the run* j 
ntng- of time, but simply that no subsequent disability - 
or inability to sue sfftiU have that effect. 

A defe ndant not residing within the li r aits of Brit i sh 
India may (in many cases at least) be easily sued in 
the Courts of British India. The defendant’s absence 
from British India is not a ‘disability within 
the meaning of secs. 7 and 9, and is not ,an ‘ inabi¬ 
lity to sue ” within the purview of the latter section/' 

Nor are the terms applicable to written acknowledg¬ 
ments and 'payments made by the defendant or his 
ao'ent. Nevertheless, in these and other cases, the 

commenced miming 1 , “ it runs over all subsequent disabilities unci 
intermedia to nets end events.” See Angetl. sec 477, note. Hi. Banning 
mentions three exceptions to this rude : O) where debtor is administra¬ 
tor of creditor • (2) where an abated suit is revived against the represent¬ 
ative of a deceased defendant; (3) where the Crown is assignee of an 
unbarred debt. The first exception is recognized by the proviso to sec. i>. 

The second exception is rendered unnecessary by the express provision 
of art. 171c (see Act XII of 1870, see. 108). The third exception will 
probably be recognized by our Courts. 

s Bee Brake & Co. v. Davis, I. L. It., 4 All., §30, whore tko ruling in tho 
case of Narrnnji i>. Mngniram (I. I*. R., 6 Bomb., 103) was dissented from, 
and it was hold that the time of defendant's absence from British India, 
whether mbnt.'inen.t to the accrual of tho cause of action or not, is bo he 
excluded in favor of the plaintiff under sec. 13 of the Act. It may bo 
observed that the rule was exactly the same under Vet XIV of lt?»9 (see 

Thompson. 2 nd Ed., p. 284), and is the same tinder sec, 27 of tho New 

Yorl; Revised Statutes, Vol. II, part iii, oh. 4, tit. 2, from wk i.ch tho 
Indian Legislature has borrowed the provisions of seo. 15 of tho Act. See 
Angell, Appendix, lxiii. In the case of subsequent absence (according 
to the theory of the Act) time fum as usual, but the period of absence 
is not deemed a portion of the time prescribed by sc bed. ii. 

■ The rule as to the continuance of the running of time being depend- p r «ven- 
eut on the continuance in force of the enactment under which time 
has been miming, if before the prescribed period has expired, the sta- | m q Ater- 
tutory pressure bo removed by the total repeal of the Act, the operation ruption of 
of limitation is suspended or rather stopped unless, the Legislature re-enact tionoT™* 
the old law. If a nnv rule of limitation he enacted before the action Ie li mi ration, 
barred by the old law. the running of time may be interrupted by the ^phiiued 
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running of time is (practically) suspended or inter* 
rap ted by an event wHicb occurs subsequently to the 

new r ale- See Abd.il IGirim v. I* L* lL f 1 Bomb., 29i>, 3(|3 f There 

At© septal Qj|»es o£ actual or virtual suspension of limitation, ($ik six 
of these cases, see see, 9, proviso, find sees. 13 to 16, and the Table,) 

Under Act XlV of 1859 it was held, that estoppels in pais ami com¬ 
promises in some oasep had the effect of snsperiding 1 or preventing the 
operation of limitation. (See an(o 9 pp* 95, 105.) Whet© a debt is made 
payable by instalments, with a proviso that, on default of payment of 
any one instalment, the whole debt, or so: much of it as may then remain 
unpaid, .shall become due, limitation runs from the time of the first 
default. But if the plaintiff waive* the benefit of the proviso by a sub¬ 
sequent net. snoli waiver practically impends or rather interrupt* the 
running of time, (See art. 7r> ; Act XV; Cheni Bash r, Kadum, I L* II., 
fi-fedc,, 97.) Articles 179 mid ISO. relating to the execution of decree#, 
offer other instances in which the rimnmg of time is practically inter* 
rttpted by an application, a notice, revivor, ka n 8cc . Suspension or inter¬ 
ruption occasioned by the repeal of old laws, And interruption caused by 
waiver or by applications, &c., Ill execution, are not referred to in the 
Table. 

Limitation is practically suspended when certain durations of time are 
allowed to be deducted in the computation of the period. Limitation Is 
practically interrupted when a fresh period is allowed after it has run 
for some time* 

According to \?m language of the Actyin the case of the legal disabi¬ 
lity of t.U* plaintiff, limitation dues not (begin to) run against him, In 
the case of the a1 ministration of a creditor's estate hy his debtor, the 
running of Hm w smpeMed by the administration. In the case of 
do fend a tit’s absence, and some other bases mentioned in secs* 14, 15 and 
Hi* the plaintiff is entitled to the emlmim of certain yieriods in ife com - 
pulfttiim of the time of Hint cation,—that is, such periods are not deemed 
to bo any portions of the prescribed time* (In these cases, the running 
of time is virtually 1 suspendidL*) In the cos© of death befm*e the right 
to sue accrues, or of concealed fraud, the period of limitation is to be 
computed from ti later dat# than the date of the actual cause of notion* 
The running of time is here virtually prevented by the operation of 
limitation being postponed to the date of the statutable cause of act ion, 
In the case of an acknowledgment or payment, a new period of Miitita* 
(ion- is to be 'computed from the date of such acknowledgment or payment. 
PerntkaUij . previous doath and conopaled frand * i preve«11 h e ruu u mg 
of time;’ and acknowledgments and payments u interrupt the running of 
time,” But in all the excepted cases, save those of legal disability and 
debtors administration of the creditor's estate (sees* 7, 8 and 9), accord¬ 
ing to the theory and Liugnage of the Act, limitation rims &$ usual, 
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accrual of the light to sue. The only case in which Ltcctcrh 
a subsequefyi disability or inability to sue suspends —- 
the ruiming' of time is a case where there is the same 
hand to give and receive. The proviso to sec. 9 is 
as follows :— Provided that ‘where letters of administra¬ 
tion to the estate of a creditor have been granted to his 
debtor , the running of the time prescribed for a suit to 
recover the debt shall be suspended while the adminis¬ 
tration con linues, 

Here the Act expressly says that the running of time Provip to 
shall be suspended by a specified subsequent event. ™f<f 
.But there are five other events mentioned in Part III L ' lU,|lt ' d ' 
(see secs, 13, 14, 15 and 16, and the Table appended 
to this Lecture) which virtually suspend the operation 
of limitation, cause a break in the period, and give the 
plaintiff an extended, time. These five cases are not 
referred to in the proviso, either because they are 
not cases of disability or inability to sue within the 
meaning of the rule in sec. 9, or because they are 
treated as cases in which limitation, theoretically, 
continues to run, though certain periods during which 
it so runs are not deemed to be any portions of 
the prescribed time of limitation. For obvious 

reasons suspension, which may be caused by a total 
repeal of the law, is, also, not mentioned. 

though under the express provisions of tho Acts the period of limitation 
is extended* by the operation of limitation being' pmctimHij i an*- 
pcndccy m shown above, or * prevented 1 by the in trod notion oi a statu¬ 
table cairn of action ? or. * interrupted ' by the renewal of the period of 
limitation. Cessation of legal disability (under seed. 7 and tf) is a atAbu* 
table cause of action like that provided for by hoc. 17 or Bee, 18, but it 
is only in cases under yens. 7 and 8 that, in the taw/mf/v of the Act, time 
not run from the ordinary starting point:, m it is only in oa^es under 
the proviso to boo, & that the fwmintkjf time k & winded by a aubse* 
quent event* 
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fin. 


<§L 

GENERAL RULES AND EXCEPTIONS AS TO 

The proviso to sec. 9 refers to the ease of a debtor 
obtaining letters of adrnrnistration to his creditor's 
estate either before or after limitation has commenced to 
run. Cases where a debtor becomes the executor of his 
creditor, and a creditor or legatee becomes the executor 
or administrator of his debtor’s or testator & estate , are 
not mentioned. 

The grant of letters of administration, not being 
an act of the parties, operates as a suspension of the 
remedy. But where a creditor appoints hia debtor 
an executor, and the executorship is accepted, 
this being an act of the parties, the debt is extin¬ 
guished on the supposition of its being paid by the 
executor to himself, and thus becoming assets in his 
hands for which he is accountable. 7 This is pro¬ 
bably the reason why the proviso does not extend to 
the case of the debtor becoming executor to his 
creditor. In the converse case of a creditor or legatee 
becoming the executor or administrator of the debtor 
or testator, the creditor or legatee may pay himself 
out of the assets which he lias to administer. He 
cannot (and is not obliged to) bring any suit for the 
purpose of making himself pay the debt or legacy, 8 

The fourth rule applies to suits as well as to appli¬ 
cations/ Two other rules (relating to the starting 


? Brown, p* 468 ; Banning, 220, 227. 

Sec* S7 of the Indian Trusts Act, No, II of 1382 (which does not extend 
to Bengal and Bombay), cnaots as follows;—Where a debtor becomes 
the executor or other legal representative of hia creditor he must hold 
the debt for the benefit of the persona interested therein.’ 5 

* Hoe Biims /;* Nichols, 2 Eq*> 256 ; and Banning, p» 22ft, 

* The term to sueis not defined in the Aot, At Inability to sue n 
includes ^inability to apply.” Sea Shumbhoo v . Guru Churn, 0 0, L* II*, 

m. 
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point of limitation in certain cases) are given m Lf ™ iB 

secs. 23 are! 24. ■ 

Fifth rule. Where there has been a conhnvmf' £'f 2 g| 
breach of contract or a continuing wrong (ipe^deftt 
of contract) a neic period of limitation begins to run Ub * 
at every moment of the time during which the breach oi 

the icrong continues. {Sec. 23.) 

It is, however, provided by arts. 115 and 113, 
schecl ii, that, in a suit for compensation, in the 
ease of a continuing breach ot contract, the time vdion, 
the breach ceases is the time when the period of limit* 
ation begins to run. Articles 10, 23 and 42 in the 
a:one way provide that, in certain cases ot continuing 
wrong, limitation runs from the time when the wrong 
ceases. So far as the bar ot limitation is concerned , 
there is praeticaUi/ this difference bet ween these pro¬ 
visions and the rule in sec. 23, that, according to the 
language of these articles, the defendant, in a suit lor 
compensation for false imprisonment (art. 10), or 
for the other wrongs or breaches (arts. 23, 42, 115 
and 116), cannot divide the time of the continu¬ 
ance, and plead limitation to so much of the wrong 
or breach as took place more than the prescribed 
number of years from the time ot the insth.utiou of 
the suit. 1 But in cases of continuing breaches and 
wrongs, not covered by these special pro\ isions, such 
a course may be open to the defendant. 

Sixth rule. In the case of a suit for compensation 

lie See m> 210, 222, ante, for an explanation of thin term. 

' In a case of false impriwonment, he ui»y do so in England (.see 12 
East, 67 : mnl Darby ami BosanqnW p. 30). and under see. 23 Ire mrgh Oo 
fi o in Tint id i India, if tlie provision, of that Motion were not controlled 

by ark 


§11 

WSPj 
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Lkcotjms for cm act which is not actionable in itselm without 
— some {special damage or) specific injury earned thereby , 
tfi@ period of limitation shall be computed from the 
time when the {damage or) injury is caused. {Sec. 
24.) 

Article 25 expressly enacts that, in a suit for 
slander, if the words are not per se actionable, the 
period of limitation runs from the time when the 
special damage complained ol results. T his express 
provision would seem to be unnecessary (in view of 
the rule laid down in sec. 24), except where more 
than one specific injury is caused by the slander, and 
the plaintiff complains of the later injury/ 

The fifth and sixth rules may be treated as provisoes 
or exceptions to the ordinary rule, that limitation com¬ 
mences to run from the date of the act or omission 
complained, of, and they have been so treated in the 
Table at the end of this Lecture. 

In this Lecture, we have already noticed all the 
sections 3 of Parts I, II and III, except sec. 3 (which 
is an interpretation clause) and the sections which 

^Prelate to exceptions' 1 founded on. special grounds, 

plienttai ol 

the periods „ ..... „— ..... -- —-r- .. . 

of Jimifa- 

t3nrif * The plaintiff may be in time from the date when the special damage 

fionzptained of result^ though out of time fro m bhe date of the earlier 
inj my or damage. 

5 Secs. 1, 2, 0, 10 and 11 relate to the operation of Act XV of 1877. 

Seen, 23 and 24 and sched. ii, col. 3, relate to the dartivf poind of 
limitation. 

Scliod, ii, col. 2 T relator to the patted* of limitation. 

Seca, 4, 22^ 25, 12, 9 (fid, sees. 23 and. 24 a I bo) l elate to (general) rtde& 
Sec, 3 relates to interpretation. 

The other aectiuns (of Parts II aud III), vi:., sees, 7 and $, proviso to 
eee. D, and aoc*. 13-21, relate to (general) 

' These are exeeptlGftfc to the two moat important general rule**, viz. 
the iftret aiul the fourth. 
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such as the closing of the Courts on the last day of 
the period of limitation, the legal disability of the -—■■ 
plaintiff, the absence of the defendant from British 
India, bona fide proceeding in a wrong Court, tempo¬ 
rary injunction staying the commencement of suit, 
death before right to sue accrues, concealed fraud, 
acknowledgments, and payments. 

The appended Table gives a general view of these 
as well as other exceptions. 




LECTURE II, 


THE EXCEPTIONS. LEGAL IHS ABILITY. 


—-hkwh*— 


Important exceptions. Sees, 5,7, IS, 14, 18, IS) $ 20 — Reasons for 

except ions— Legal disability of pin in tiff — Minority—The Majority Act — 
The previous state of the Jaw of minority and majority'— Foreign laws —- 
Insanity and idiocy — Co-existing and successive disabilities —Subsequent 
itiit.Ji or adoption of claimant—Inability of defendants no ground of 
exemption — Sec* 7, Act XV, applies to suits and applications — Disability 
at tbe time from which the period of limitation jU to he reckoned — 
Inconvenience of this rale —Arts* 44 & 54 — Cessation of disability or death 
under disability, a statu table cause of action — Proceedings during the 
period of disability — Disability confers a phonal privilege — Assignee* 
not entitled to the privilege — Hard cases under the existing law — To 
whom is cessation of disability, or death under disability, a cause of action — 
The law allows the maximum period of 3 years from the statutable cause 
of action, or the full period from the ordinary starting point of limit- 
niion — No listed limit to the indefinite extension of time iaider sec, 7 — 
An exception to the exception—Disability of one of several joint claimants* 


in!p octant Of $6 exceptional circa instances which directly 



* Where the existence of the exceptional oiroumBtaape does not give 
therplamtiffa longer time, the section relating to the exception is not 
applied. Thus, if plaintiff is dispossessed of a taluk when ho is 18 years 
old, and he attains his majority 5 years after, he may sue to recover t,ho 
taluk within 12 years from the date of his dispossession (L^, un til he its 
25 years old), and section 7 of Act XV of 1877, which gives him only 3 
years from the time of attaining his majority, will not apply. The 
plaintiff need not avail himself of the provisions of that section, and the 
defendant cannot comped him to.do so. (Koleedoas i\ Beharl 2 W, IL, 
358.; Badbamohun ft. Mohcsh, 7 W + R., h) The same remark applies to 
the eases referred to in Illustrations (r) and (f) appended to section 7. 
Similarly payment of interest on money lent, when the principal h not 
yet due, will not prevent the creditor from suin g within the ordinary 
period reckoned from the dui date. It is oniy in cases like these that the 
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the running of time, the following seven 6 may be ti 
considered the most important: 

1. The fact that the court is closed (whether on 
authorized holidays or on working days) 7 during* * the 
latter end of the prescribed period of limitation. 
Here the period is directly extended to the day when 
the court reopens. Section 5. 

2. 'i'he legal discibility (minority, irisanity, idiocy) 
of the plaintiff. Here the operation of limitation is 
prevented by the continued existence of the disability. 
Sections 7 and 8. 

3. Absence of the defendant from British India. 
Here the operation of limitation is practically sits- 
pended so long as the defendant is absent. Section 13. 

4. Abortive bond fide proceeding by the plaintiff 
against the defendant in a court which has no juris¬ 
diction. Here also the operation of limitation is 
practically suspended so long as the proceeding 
continues. Section 14. 

5. Fraudulent concealment by defendant, of 
plaintiff's right to sue. &c. Here tlie operation of 
limitation is prevented by the fraud, and postponed 
to the discovery of the fraud. Section 18. 

6. Written acknowledgment of liability by a 
defendant or his agent. Here the operation of limit¬ 
ation is interrupted by the acknowledgment, and 

ordinary period prescribed by tbe Act is no§ me a tided, by tbe existence 
of thf exceptional circumstance. 

The exception as to express trustees is a total exemption from the 
operation of limits Lion, 

* Five of these (vie. 2 to 0) were the only general exceptions which, 
with certain restrictions, were recogrdzed by Act XIV of 1859. 

* Bishen r. Ahmed, I. L. 1 Alb, 263, The old law im d the casein 
thereon are referred to iu a note at p. 265, Ibid, 
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leotcjre time runs agnin from the date of the acknowledge 
— ment. Sections 19 and 21. 

7. Pay menu of interest or part payment $ by the 
defendant or his agent. Here also the payments 
intirrupt limitation, and give the plaintiff a fresh 
period. Sections 20 and 21. 

Exception (1) applies to the limitation of suits, 
appeals and applications. 

Exceptions (2), (4), (5), (6) and perhaps 8 (7) 
apply to the limitation of suits, as well as of appli¬ 
cation#. Exception (3) applies to the limitation of 
suits 9 only. 

Kcmi! The first; of these grounds of extension is based 
wiSST on an act which proceeds from neither of the parties 
to the case, and which occurs at a time to which a 
recourse to law is very often deferred, namely, the 
latter end of the period of limitation. 

The second exception is founded on the involun¬ 
tary disability of the plaintiff (the party who has to 
initiate the proceedings), at the time when limitation 
ordinarily commences to run. 

The third ground of extending the period of limita¬ 
tion is based on the absence from British India of 
the defendant (the party to be sued), whether such 
absence is voluntary or involuntary , and whether it 

. r ....... 

H See Bomhit v. Hntgar, L L. It., 3 All., 2*7, where the correctness of 
the ruling* in Ktilly Frosonno v. Heemlali, I. L. It., 2 Calc., HIS. was doubted 
by Stuart, C. J., who wa inclined to hold that part payments of judgment 
cb'.bts, after decree, v/ould give a fresh start, as regards applioaUtmu 
for execution. See Lecture XI, 

u In all these axcepfcions, save that relating to clefe^atfe absmeth 
( plaintiff 1 includes * applicant, 1 and * defendant* include “ tlio party 
opposed to the applicant* 1 *, In the exception relating' to the Court beings 
eloped! ‘plaintiff includes 'appellant 1 aUo* 
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occurs in fjbe beginning 1 ' 1 or any other part of the 
period of limitation. 

The fourth, fifth, sixth, and seventh grounds of 
extension are based on certain voluntary acts of one 
of the parties ; —the fourth , on acts of the plaintiff ; 
positively shewing his diligence ; the fifth, on acts of 
the defendant , which prevent the plaintiff from pro¬ 
ceeding against him ; and the sixth and seventh, on 
acts of the defendant , which remove the obliterating 
effects of the time that has already elapsed, by 
shewing, directly or indirectly, that his liability still 
exists. 

lu these and other cases, the time of limitation is 
virtually enlarged, because, under the circumstances, 
the plaintiff is not considered guilty of laches in not 
enforcing bis right within the specified period, or 
because the conduct of the defendant renders it 
unnecessary to exact the penalty attached to the 
lapse of time. 

But as the maxim cess ante ratione legis, cessal et 
ipsa lex (the reason of the law ceasing, the law also 
ceases), and arguments founded on analogy, are 
inapplicable 1 to positive enactments of the Legisla¬ 
ture, too much stress should not be hud on the 
reason of the law. The exceptions recognized by 
the Legislature are founded on its own ideas of 
expediency, that is, on what it considers expedient 
upon the balance of convenience and inconvenience. 

10 Narainjee v. Mug Hiram, I. L, R,, 6 Bomb., 103, in which it was ruled 
that the subsequent absence of the defendant is no ground of extension, 
has been dissented from in Deake v. Davis, 1. L. R,, i All,, 530. See Lec¬ 
ture VIII, p. 237, 

1 See Lecture VII, pp 182, 196, supra. 
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LR&rtnra 1 lie* Judge and the lawver, arguing analbo'Mlaljv from 
— the reason ot the law, cannot engraft; a new exception 
upon the rule, or refuse to apply an exception to a 
case which is within the plain meaning of the 
words in which it has been enacted. 

T iiese seven exceptions [ together with others men¬ 
tioned in the 1 able) will be considered again in the 
notes under the several sections of the Act. In this 
and the following two lectures, we shall confine our 
attention to the three exceptions in respect of legal 
disability, acknowledgments, and payments, 
tfigai riis- Under Act XIV of 1859, the following persons 
pwmsfc were deemed to be under legal disability Married 
women in cases governed by English law, minors, 
idiots, and lunatics. Coverture was not deemed a 
legal disability under the Regulations, nor is it 
deemed such under the later Acts of 1871. and 
1877. 1 he identity of interests between husband 

and wife, even where the English law is applicable, 
would, in the opinion of the Legislature, be suffi¬ 
cient to secure attention to her claims against third 
parties. And where the interests ot the j'enie covert 
are in opposition to the claims of the husband, she 
may sue by her next friend. 

The minority, insanity, and idiocy of plaintiff are 
the only grounds of legal disability that are now 
recognized by the Law of Limitation in British 
India. 1 he disability of alien enemies under sec. 
4.50 of the Civil Procedure Code is not a disability 


Sea Reports of the Indian Law Commissioners for 181:5-1844. In 
the Legislature was of a different opinion. In 1871 and 1877, the 
Legislature agreed with the Comraissioneiu 
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IT)tliin the meaning of the exception in sec. 7, Act lectttb:h: 
XV of 1877, The existence of a dispute as to the _ 
plaintiffs title, and the pendency of a suit respecting 
it, do not constitute a legal disability/ Nor is 
plaintiff's absence from British India, or Ids impri¬ 
sonment or transportation, a ground of disability 
under sec. 7. 

In Act IX. of 1871 1 minor’ meant a person who Minority, 
had not completed Ids age of eighteen years. Act 
XV of 1877 omits this definition, because a 
definition is (in the generality of cases) supplied 
by the Indian Majority Act (IX of 1875). In a 
question of minority or majority arising upon the 
issue of limitation under Act IX ot 1871, there was 
no distinction between persons domiciled in British 
India, and persons who were not so domiciled/ But 
now, the question, when a foreigner not domiciled 
in British India attains his majority, is left undeter¬ 
mined s by Act XV of 1877, or Act IX of 1875. 

The Indian Maiority Act, which came into force The 
on the 3rd June 1875, enacts the two following Act. 
rules: G — 

(a) Every minor of whose person or property 
a guardian has been or shall he appointed by any 
Court of Justice, and every minor under the juris- 

3 Mud dun Mohan v. If mid Kish ore, ii W. It., 2 ( J5. Sue also Rajah 
Saheli Perhlad *. Maharajah Rajcndro, 12 W. R„ P. Gi, C. See further, 
pp. 235—210. 

1 Rainey v. Xobocoomar, 5 C. L. K., 543. 

■' Justice Murkby decided this question in Roelo w. Smith (I B. L. R., 

O. 0;, KC, buu Jackson, J„ was not satisfied as to the correctness of that 
decision. See Rainey v. Ifobocoomar, 5 C. L. It., 1(48'. In the absence of a 
definition' in Act XIV of 1869, the term 1 minor ’ was construed according 
to the law of the party in each case, Hari v, V astutev. 2 Bomb., did. 

" Section 3, Act IX of IS75. 







LECTtrim diction of an v Court of Wards, shall Be deemed to 
— have attained has majority when he shall have com¬ 
pleted his age of twenty-one years, and not before. 

A guardian ad litem is not a guardian within the 
meaning of this rule. 7 The guardian must he aetnaliy 
appointed (by the issue 8 of a certificate under Act 
XL of 1858 or Act XX of 18G4 or by a similar pro¬ 
ceeding), or the Court of Wards must actually as- 
sume the management 9 of the minor’s estate, before 
lie completes his eighteenth year. Otherwise, rule 
(b) applies. 

(b) Every other person (whether a native or a 
foreigner) domiciled in British India, shall be deemed 
to have attained his majority when, he shall have 
completed his age of eighteen years, and not before. 

So far as the capacity to sue 10 is concerned, a minor 
attains majority under rule (a), at the beginning of 
the 21st anniversary of his birth-(lay, and under rule 
(5), at the beginning of the 18th anniversary of 
that day. 1 

r Section 4 Civil Procedure Code, 

* Stephen v. Stephen, I. L. R ♦ ft Oale v £01, Application for aoeridtie&te, 
or a mo it order granting a certificate, is nob sufficient, 

11 Periyasarai v. Beahadri, I. L, R„ $ MM,f 1 (. 

lu Section 2, Act IX of 1875, euueta a prtmsv. ao far as the capacity to 
act in certain non-jud-mat matters is concerned. Puyikuth te. 
pOfcif, L L. IL } 3 M'nd,, 318, 

1 Section ( t Act IX of 1875, 

Tt may he mentioned here, that Act IX of 1S75 extends to the whole 
of British India, and, so far as regards mhjtuiU of Her Majesty, to the 
dominions of Princes and.Sbates in India hi alliance with Her Majesty. 
The Act was passed with th© object of prolonging the period of nonage 
and of attaining greater uniformity and certainty respecting the age of 
majority, 

The The previous state of the law was any filing hut satisfactory, Maho- 

pnsvmos mad an3 attained their majority ab the age of sixteen unless symptoms 

* fiLte rtf * ^ l 

of puberty appeared at m ear her age, (Abduol i*. Musst, Eli ill 8 W. Ii t| 801, 
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“ Twenty*one is the full ase bv the laws of lkctuke 
E ngland, Spain, and of the United States of Araer- ~ 
iea. and also by the law which now prevails in LX s ' 1 
France, Belgium, and Holland; hut in the three 
countries last mentioned, a minor is emancipated and 
ob taj ns m aj o r I ty at on e e by in a rr i age; or, if lie has 
completed his fifteenth year, by a judicial declar¬ 
ation of the father, or, if the father he dead, of the 
mother.” 3 

The term ‘lunacy’ (see sec, 12, Act XIV of inwmiijr 
1859) has acquired an extent of meaning equal "" ' "° CJ ' 


but Agra Such Rep. for IS57, p. 21,) Hindu#, according 
the Bengal school, attained majority at the end of fifteen years, and 
according to the Mitakshaua ^Axool, on the completion of the sixteenth 


year. (Cal, Bud. Dewany Reports for 1853, p. 500 ; 2 Bomb,, 325.) In the 
Bee. 2, Beng. Reg. XXVI of 1703, extended the period of minority 
or proprietor# of eataiw paying rexenve to Government to the end of the 
18th year, whether they wove Hindus or Malioiuedans, males or females, 
in possession or out of possession, in respect of all acts (L no by such 
propr inters, both as to matter# connected with real estate, and matters 
of personal contract. (Bykvmt v,' Pogose, 5 W* R., 2 ; Ranee Roshnn 
Raja Euayet, 5 W, R., 4.) Act XL of 1858 similarly extended the period 
in the case of all persons in the mofitsri! of the Bengal Presidency, not 
being European British subjects, whether certificates had been taken out 
under the Act or not, (Modhusudun v, Debi Govlnda, 10 W. R. f F. R.. 36.) 
A different construction was put upon the corresponding Bombay Act 
(XX of 1864), and it was held that the limit of 18 years was not Applieu 
hie to any person until the Act was brought into play by t he exercise 
of the jurisdiction of the Court. (Bhiyji r, Data, 12 Bomb., 281.) Hindus 
and Alahomedana and others, domiciled in Calcutta and subject to the 
jurisdiction of the Supreme Court or tko Original Side of the High Court, 
wore not affected by Reg, XXVI of 1793 or Act XL of 1S58. (Mothoor 
Mohurt 4i. Cooinar Surendro, 24 W. R.. 464, F.B. ; Kail y Churn r. BhUggo- 
lmtby Churn. 19 W, li., 210, F. B.) But in Kajcoomar Roy w, Aifurtuldm, 

8 O. L* R., 410i in which the Full Bench decision in the 24 W. ft. was 
not referred to, it was held by a single Judge, that if a resident of Cub 
cutta had property in the mofussil, the age of his majority might be 
extended by the provisions of Act XL of 1868, at least, if the cause of 
notion occurred, and. the suit wag brought, in the mofussiL 
* Macpheisott*# Civil Procedure Code, 5th Ed., p. 67, 


and 
majority* 
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to tliat of the generic term ‘insanity,’ though it Wits 
formerly used to denote periodica] insanity only. 3 

An idiot is a person who, by a perpetual infirmity 
from his birth, lias been without understanding. 
A man who is deaf and dumb from Ins birth is uot 
necessarily an idiot, though this may be the legal 
presumption. Insanity is not congenital, it is caused 
by sickness, grief or other accident. 

Insanity or unsoundness of mind is a ground of 
exemption, whether there has been a commission 
of lunacy, or committeeship, or any analogous 
it!ensure or not.' 1Jnder Acts XXXIV and XXXV 
of 1858, a person is a lunatic when he is incapable 
of managing bis affairs by reason of unsoundness 
of mind.® And ‘unsound mind* comprehends imbe¬ 
cility, whether congenital or arising from old age, as 
well as mental alienation resulting from disease. 1 * A 
temporary loss of memory and understanding arising 
from accidental and temporary causes, or mere weak¬ 
ness of intellect, does not constitute insanity or 
unsound ness of mind. 7 If the mind is unsound 
on one subject, provided that unsoundness is at all 
times existing upon that subject, such a mind is 
not really sound on other subjects. 8 In the case of 
lunacy, the ordinary presumption is, that those who 
are thus unfortunately visited never entirely recover 


a Webster, 

4 Troup ik E. I, Co. ; T)yce Sombre v. E. I* Co,, 4 W* B. 7 P. CU in* But 
a lunatic is uot obliged to sue by bis next friend unless be is udjudgtsd 
to be so. See. 463, Civil Procedure Code. 
a Mr, G. Sherman v> E. Sherman* 24 W. ft,, 124. 

Brown, p, 549* 7 /ft re Co wasp, L L. It, 7 Bomb*, 15, 

See Waring i\ Waring, 6 M* P. 0* 0*, 311, cited at p, 019 of Brown 
on Limitation, 
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tlioir mental faculties. Where the fact of lunacy is 
proved generally, a lucid interval is not presumed, 
but the sanity and legal competency of the party 
must be clearly proved. A mere diminution or 
remission of the complaint is not sufficients So far 
as J. know, it has not been decided in any reported 
Ind ian case that the occurrence of a lucid interval 
shall be deemed to be a cessation of disability within 
the meaning of the Exception. 

Act XIV of 1859 did not expressly provide for 
double or co-existing disabilities* Act IX of 1871 
supplied this defect, but.did not provide for super 
venient or successive disabilities in the same or 
different persons. 1 - Act XY of 1877 not only extends 
the time when the plaintiff'is under two disabilities, 
at the time when limitation ordinarily commences 
to run, but it grants the same privilege, if a second 
disability supervenes before the cessation of the 
first. And it does the same, if the person to whom 
the right to sue first accrued dies before he ceases 
to be under a disability, and bis legal representa¬ 
tive labours under the same or another disability. 
Thus if A, the parry first entitled to sue, is a minor 
at the time when the period of limitation begins to 
mm, and insanity supervenes before he attains ma¬ 
jority, or if A dies a minor, leaving an infant or 
insane son as his legal representative, limitation 


0 AngeU, sec. 197 {note), where* selections from IVAugaessean, and Sir 
AV m. Grant's decision in Hail t\ ‘War ten* 9 Yes., 611, are referred to* 

10 Sookhmoyee v, ItaghtibeJidro, zi AY. It., 7; JUjali Lall Delputti, 
n 0. L 372, 392* Successive disability in different persona* that is* 
the disability of representatives, is no ground of extension under 3 and 
4: Will. XV, e. 27. See sec. It?. 
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Licrmu! does not commence to run either against A in the first 
—ll case, or his son in the second, so long as he or his son is 
not entirely free from disability '; provided, of" coarse, 
that the disabilities overlap each other, and there is 
no break between them. If it is not a case of a con¬ 
tinuing disability from the fust, if A ceases to be 
under any disability (even for a day) before he dies, 
or if his legal representative is not a minor, or 
insane, or an idiot, at the time when lie dies, limitation 
eommenees to ruu, and no mbsequent disahi 1 itv of A 
or his legal representative stops it. 1 Such subsequent 
disability occurring at any time during the ordinary 
period of limitation, was a. ground of extension under 
the Regulations. 2 But since the Limitation Act of 
1859, the law of British India 3 follows the English 
rule, that time does not run against the person 
entitled to sue, only if he is under a disability from 
the very day when the right to sue accrues, or 
when limitation ordinarily begins to operate, 
sequent If limitation commences to ruu ao-ainst the party 
aUf.ptioti oi who is, at the time, the person entitled to bring the 

claiuuinU , i ® 

action, even the subsequent birth 4 of a preferable 
claimant will not give the latter any extension of 
time on the ground of his minority or idiocy. 

The subsequent birth of a person (who would 
be the next owner after the death of a Hindu 


1 Sreemutty Obhoya w. Himiknateg 10 W\ R., 285, 

* Dyce Sombre u* E. 1. Oo., 4 W. It. ? W* Gjj£ 111, 

3 See Lecture VIII* p, 235, and Lecture III, p. 03, 

4 The person who claims the benefit of this exception most W- in exist¬ 
ence at the time when limitation usually begins to t\ 

Sham Ohandj W. R., 285 ; Mriuao Moyee v, Bhoobun Moyce, 23 W, 
a., 42, 44, 
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widow, in case an alienation or an adoption made 
by her be set aside) does not entitle that person, 
although he is under a disability at# take advantage 
of the exception allowed by sec. 7 of Act XV" of 
1877, and the corresponding provisions of Act XIV 
of 1859 and Act IX of 1871. Thus, where a Hindu 
of Bengal dies leaving behind him his mother, a 
sister, and an uncle’s son, and the mother alienates 
the estate left by him, limitation under art. 125 of 
Act XV commences to run against the uncle’s son ; 
and a son of the sister, born after the alienation, 
cannot, in a.suit to set aside the alienation, claim an 
extension of time on the ground of his (subsequent) 
disability, although such disability lias existed from 
the time of liis birth. The sister’s son, however, 
will be entitled to bring a suit for possession after 
the death of the mother under art. 141. The 
same rule applies to the case of an improper alien¬ 
ation by a Hindu widow, which a son subsequently 
adopted by her attempts to set aside during the life 
of the widow. 5 Again, where the mother and guard¬ 
ian of a Hindu infant son is dispossessed of the 
family estate, and the infant dying unmarried, the 
mother succeeds him as his heir, and then adopts a 
minor sou under her deceased husband’s permission, 
limitation begins to operate against the mother from 
the death of the first minor, and the second minor 
cannot claim the benefit of the exception, although 
he has been under a disability from the time of his 
adoption into the family, 8 If in a similar case, the 


Ll’CTURH 
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* Gobind v. Biankanye, 24 W. It., 183. 

‘ Gob in d r. Hurrp Cliuuder, 7 W. It., 134, 
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mother or other guardian improperly alienates the 
estate instead of being- dispossessed of it, limitation, 
it is apprehended, commences to run against the 
mother from the time when she succeeds the first 
minor as his heir, and the subsequent adoption of 
the second minor, and the consequent divestment of 
her interest, does not stop the running of time. 
But it has been said that, in such a case, the adopted 
son occupies the same position as the first ward for 
whom the guardian acted at the time of the aliena¬ 
tion, and that a suit to set aside the alienation is 
not barred it' brought within three years of the 
second ward's attaining his majority. 7 This dictum 
is based on the supposition that the principle of 
art. 44 of Act XV applies to the case, that the 
cause of action does not arise, and that time does 
not commence to run until the adopted son attains 
ids majority. The alienation, however, not being 
made by the mother as the guardian of the second 
minor , the suit, strictly speaking, is not a suit by a 
ward " to set aside a sale by his guardian ’ J within 
the meaning of art. 44. 

it is only when the person entitled to sue is 
under a disability that the law extends the pres¬ 
cribed period of limitation. When the defendant , 
or the party liable to be sued, is under a legal 
disability, no extension is allowed, for there is 
nothing to prevent the plaintiff from suing such 
a party. I he absence ot the defendant from British 
India, though not a legal disability, often makes it 

' 8m Prosonno r, A fzolotiiFaa, I. L, JR,, 1 Calc., 52C. But compare Sookh 
Moyets v. Llaghubeiuiro, 21 W, II., 7, 
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difficult for the plaintiff to prosecute a. suit against l«ctu*b 
him, and such absence is recognised, as a ground of 
extending the ordinary period, by sec, it Act XV 
of 1877. 

Under Acts XIV of 1859 and IX of 1871, tlies*. 7, 
le^al disability ot the plaintiff was a ground of applies^ 
exemption from the ordinary rule in respect of 
limitation of suits or ac.t'wm. And it was held 
(be legal disability of an applicant to make an 
application (e.g., of a decree-holder to make an 
application for the execution of the decree) was not 
a ground for extending the prescribed period of 
limitation. 8 

^ According to the practice of the Calcutta Sadder 
Court, decree-holders were allowed the benefit of 
the exceptions to the ordinary law. 0 The framers 
of Act XV have adopted the doctrine of the Sadder 
Court, and expressly extended the exception as to 
disabilities and several other exceptions to all appli¬ 
cations to which its provisions apply, 10 

r I he time for preferring an appeal is not extended 
bj the citcumstauce of the applicant beimr under 
a disability. 1 


Under Act XTV of 1859 and Act IX of 1871, it w**hm? 
\vas necessary that the person entitled to sue a“nwS 
should he under a disability at the time when the 
right to .sue first accrued. Under the present law 

* Rotfc 7 *■ Cliundor, 5 W. R„ Miao., 10 ; Tarrock v. Pool's W~R m*. 

'■ L - • «*, §1 ».t <„ to Ac xiv d imi L 

i. n. K., 30 Calc,, 748. 


“ See Hyder All's ease, decided on the Ilth January 1851, 

See Anatliataina r. Karuppanan, I. L, a., 4 Mad., 119/andthe 
appended to "Lecture VIH. 

1 SlieikU Khoda Dux r. Budri Nar&in, S C. L. It., 30(1, 309. 
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it is necessary that the disability should, exist at 
the time from which the period of limitation is to 
be reckoned. It lias been already observed" that 
this time (viz., the terminus a quo) is not necessa¬ 
rily identical with the date of the accrual of the 
right to sue. Where the starting point of limita¬ 
tion, ns fixed by the 3rd column of schedule ii, Act 
XV of 1377, is later than the accrual of the cause 
of action, no great inconvenience will arise by this 
change in the law. But in cases where, under the 
express provisions of schedule ii, limitation starts 
from a time anterior to the date when the plaintiff 
is first entitled to sue, he may not, if he falls into 
disability in the interval , haye any opportunity of 
asserting bis rights. 0 Section 7 of Act XV will not 
give him an extension of time, because he was not 
under any disability at the time from which the 
period of limitation is to be reckoned, though he fell 
into disability at the time when lie first had an 
actual right to sue. Thus if a person deposits or 
pawns moveable property with an understanding 
that he will recover or redeem the same after one 
year from the date of the deposit or pawn, he may, 
under art. 145, have no opportunity of suing the 
depositary, or pawnee, if lie becomes insane in the 
course of the year, and is not cured until more 
than 30 years after the date of the deposit or pawn. 
So again, in a suit by a purchaser of land at a sale 
in execution of a decree, for possession of the 


1 See Lecture VIII, p. 227 , 

3 See Owen De Beauvoir? 1G AT. & W,, 5Gt, cited in Banning on 
Limitation, p. 13tL 
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purchased land (when the judgment-debtor was in LBCTtfBJi 
possession at the date of sale), the plaint# will ™ 
have no extension of time, if he becomes insane 
after the date of the sale, (from which the period 
oi 1 imitation is to be computed), although such 
insanity overtakes him before the sale is confirmed 
under section 3X6 of the Civil Procedure Code. 

Until Act XII of 1879 was passed, the title to the 
property vested in the purchaser from the date of 
sale, but now it vests from the date of the certificate 
and confirmation of sale, so far as the decree- 
holder and the judgment-debtor and persons claim¬ 
ing through or under them are concerned. If a 
suit for possession, therefore, has to be instituted 
against persons claiming through or under the 
judgment-debtor, the purchaser may, under art. 

138, have no opportunity of asserting his rights, 
if he becomes insane after the sale, but before its 
confirmation , and is not restored to sanity until more 
than 12 years have elapsed from the date of sale. 

in cases where the period of limitation does not Arts. u 
ordinarily commence to run. according to schedule ii, ftnd H ‘ 
until after a particular disability lias ceased, as 
in suits by wards who have attained majority to 
set aside sales by their guardians, or suits for 
property which the plaintiffs have conveyed while 
insane (see arts. 44 and 94), the provisions of sec¬ 
tion 7 of Act XV do not apply, unless a second 
disability overtakes the plaintiffs on or before the 
dates fixed as the starting points of limitation. 

The cessation of disability (single, double or Cessation 
successive) is a statutable cause of action from 
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win eh the person freed from disability is entitled to 
compute the prescribed period of' limitation. Pro¬ 
vided that if such period exceeds three years, he is 
not entitled to the full period, but only to three 
years from the date of the cessation of disability. 

A transferee, creditor, or legal representative of 
the person freed from disability, is not entitled to the 
privilege conferred by sec. 7. But if the person 
first entitled to sue continues to be under disability 
up to the time of his death , his death is, subject 
to the proviso, a statutable cause of action to his 
legal representatives) even where they themselves 
are under no disability. 

Minors, idiots, and insane persons are not for¬ 
bidden to sue (by their next friends) before the 
cessation of disability 1 -. The law does not say that 
they “may institute the suit or make the applica¬ 
tion after the disability has ceased , within the same 
period as would otherwise have been allowed,” &c., 
hut that “ they may institute the suit or make the 
application within the same period, after the dis¬ 
ability has ceased, as w T ould otherwise have been 
allowed,” &c. The words “ after the disability has 
ceased” following , as they do, the words “ within 
the same period,” pretty clearly indicate the real 
meaning of the Legislature, it cauuot he the policy 
of the law to postpone the trial of claims, and it is 
unreasonable to hold that a claim which is not 
barred is to be thrown out because it is asserted 
too soon rather than too late. The next friend 
of the perfeon under disability may bring a suit-at 
any time during the continuance of the disability, 
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whether the ordinary period of limitation lias already 
expired or not, 4 

The existence or non-existence of a guardian or 
committee does not affect the privilege which is 
conferre d on tlie.plaintiIFin cases of 1 egal disability. 5 * 
The right to sue is that of the minor, the insane 
person, or the idiot. He is no doubt bound by any 
act lawfully done on his behalf by a properly con¬ 
stituted guardian, but if he has a right to sue, and 
that right lias not been exercised on his behalf by 
his guardian, it exists, and may be exercised by him 
within a certain time after the cessation of the 
disability, or on his behalf by his next friend at 
any time before lie is qualified to act for himself.® 

The provisions of the law in favor of persons 
under disability are personal privileges and exemp¬ 
tions attaching to the person only, and not to the 
property or the title of those who are under disabi¬ 
lity. The reason why such persons are not 
subjected to tho ordinary rules of limitation is, that 
the law considers them incapable of forming a 
proper judgment as to bringing suits or otherwise 
managing their own affairs. 7 It is only when their 
disability continues up to the time of their death , 
and they have no opportunity of asserting their 
rights, that their legal representatives are allowed 


4 Mttsat, Phoolbfifl v. Lalla Jogeahur, *25 W. R,, 285 , P, C, ; (S. C.), l. b* 
R fj 1 Cala T 22G ; tuid Banning, p. 8ft. 

* Bee MahipatraV v. N&psnk, i Bom*, 199* 

* Bee Sheikh Khoda Bttx v. Btidri N&rain, S C. L, R*, 30G j (S. C,), 
f. L. R., 7 Gale*, 137, and the easea cited therein. 

7 Soe the Judgment of Garth, U J*, in Rndra Kant v, Nohokiahore, 
L L. It., 9 Calc., 563, F. R* 
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to claim the special protection afforded by the 
] aw y person who purchases or otherwise acquires 
tlneir right to sue, either during the continuance of 
their disability (in execution of a decree against 
them or fromlUeir guardians), or after the cessation 
of their disability, is not entitled to compute the 
period of limitation from the statutable cause of 
action, which sec. 7 of Act X\' ot .1877 gives to 
the original holders of the right. As against the 
purchaser or transferee, time runs from the actual 
cause of action or the ordinary starting point of 
limitation. 9 The transfer of the right of a person 
under disability does not carry with it his personal 
exemption from the ordinary rule of limitation. In 
some cases, the purchaser, instead of talcing from the 
person under disability an absolute transfer of 
property not in his possession, may enter into a 
contract for purchase, to be completed when the 
property shall have been recovered by suit. If lie 
cannot protect himself in this way, or in any other 
way, he cannot, as the law stands, expect to enforce 

a lb would seem that If the person first entitled, to sue dies one day 
after the cessation of disability, his son or other legal representative 
(even when he is himself under disability) cannot claim the exemption 
granted by sec. 7. The legal representative, in such a-case, must bring 
his suit within the ordinary period from the ordinary starting point of 
limitation. He cannot have the advantage of the allowance of three 
years from the cessation of his predecessor's disability. 

• Mahomed v. Eakoob, 24 W. R., 181 ; and Ilndra Kant*. Nobokisbore, 
I, L. R. ( 9 Calc.. 663. 

Section 11 of Act XIV of 7.869 may bear a different construction. 
The language of the section gives the statutable cause of action, and 
the advantage of the three years’ allowance, to the person who labours 
under disability and to all his representatives, whether he die* under 
disability or not, The English law on the subject of the jmreUter'* 
right to the exemption is not free from doubt. See Banning, p, 13b. 
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his purchased right when it has been barred by tlu, 
ordinary rule of limitation. As the hw does not. - 
say time the alienation of the estate oi a person 
under disability shall, so far as that estate . is 
concerned, he deemed to be a termination of the 
disability, to extend the exemption to the alienee m 
to allow him. without any excuse, to sleep upon lus 
rights with impunity, so long as the alienor con¬ 
tinues to bo under (actual) disability, and for three 
years afterwards. 10 

It is possible that, in some cases of such alienation Harass 
the alienee may find himself, on the very date ot •*.*«* 
the alienation, barred by the ordinary rule ot limit¬ 
ation, and it may perhaps seem rather hard (specially 
in cases of involuntary alienation) that a right 
which was enforceable the day before the alienation 
ceases to be enforceable the very next day. Hard 
cases, it is said, make bad law. _ Hut the Judge 
and the Lawyer should avoid this result. I hey 
should not put a forced construction 1 upon a law 
which is expressed in clear and precise terms to 
avoid what they consider to be a hardship. The 
same remark applies to other similar cases. It 
a person to whom a right to sue has accrued should 
die immediately thereafter, leaving a minor son, the 
ordinary period of limitation migdit expire during 
the minority of such Son, and he might have no 
opportunity of asserting a right which his father had 
not time to assert. 3 So again, if a cause of )<omm 


‘ « si the jadgma.it of"Garth, 0. J., in R«*ra Kaot *.■ 

I L, It,, 9 Calc., 663, F. B. , 

■ See the j moment of Hitter. J., in the Fall Bench cue cited above. 

* Thompson, 2nd Edition, p. 277. 
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Lkotuah accrues to a minor, and lie dies on the day he attains 
ifl Ids majority, Ids legal representative (whether he is 
himself a minor or not) might find himself barred 
by (the ordinary rule of) limitation, from asserting 
aright which Ins predecessor, if alive, could have 
asserted within the time allowed from the date of 
his majority. 

To whom The cessation of disability under Act XIV of 1859 

Jr dhrtWi- was a statutable cause of action to fcbe person labour- 
ing under disability, as well as to his representatives. 
The action might be brought “ by such person or his 
representative wi thin the same time” after the disability 
had ceased, &c. tinder Act XV (as well as under 
Act IX) the cessation of disability is a statutable 
cause of action to the person who has laboured 
under the disability, while his death (if the disability 
continues to the time of his death) is a statutable 
cause of action to his legal representative.' 1 If there 

* Under Act XIV f< hiarepresentative” under Act IX represents 
th in interest after ins‘death ” and under Act XV “his legal represents 
tive after his death 7> are, under certain restrictions, entitled to the benefit 
of the exception, Under sec. 179 of the Indian Succession Act (X of 
I860) and wee* 1 of the Probate and Administration Act (V of 13S1 ) T 
the executor or administrator of a deceased person is his legal repre¬ 
sent ntive for all purposes, and all the property of the deceased person 
vests in him m such. As regards persons governed by the Indian Suc¬ 
cession Act, none but an executor who has taken, out probate, or an 
administrator who ha^ obtained letters of administration, can be their 
legal roprsfeu^tive*—(IVyatftf v, Bibee BUM&pUj 2 G, L, It., 278), As 
regards* Hindus in the Lower Provinces of Bengal, and the towns of 
Madras and Bombay, if the deceased does nob d 10 intestate,hia executor 
or administrator with the will annexed is hie only legal representative. 
(Act XXI of IS70,) Aa regards other Hindus, and persons exempted from 
the operation of the Indian Succession Act r the grantee of probate or 
admuiiatratkm alone is their legal representative if probate or adminis¬ 
tration has been applied foe and { sec, 82, Act V o£ 1881); if 

probate or administration has not been applied for and granted, their heirs 
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is no break in the continuity of the disability of the iBOTuuis 
person first entitled, and bis legal representative 
is also under disability (single, double or superven¬ 
ing) from the time of Ins death, the cessation of 
the disability of such representative is, to him, a 
statutable cause of action under Act XV. It is not 
expressly provided that if such disability of the legal 
representative continues up to his death , that his 
legal representative shall have auj' extension of 
time under sec. 7. 

Although the cessation of disability or the death of 
the person under disability is, under the special pro- jjjgjjjjj 
visions of die law, a new starting point of limitation, 
i.e a. statutable cause of action, Act XV does not, as 
the Regulations did, * 4 5 give the plaintiff, in all cases, f 1,11 

the full period of limitation from the date thereof." 
lie is entitled to the full period when Such period is^ n « 
three years or less. In other cases ( viz ., in suits limitation, 
under arts. 116—149, and in applications under 
art. 180 and part of art, 179) he is entitled only 
to three years from the statutable cause of action. 

He and all his representatives, however, are in all 


or devices are their legal representatives, (See Greender w. Maokmtofeh, 

4 0. i, K.) 193, 210,) As to who else may or may not lie their legal ropre- 
gentativeH far the purpose of feeing sued or proceeded against* so e 
Prossunuo i\ Kristo, I, I* It., 4 OaIc.« 842 ; Syud Nader v t Bishon Chund, 
2 Shome’fc Report:s, p, C>2 ; Dhoronidlmr t\ Agra Bank, I, L. K r> 6 Calc., 
86 In sec* 10, Act XV of 1877, the Legislature uses the term 1 assigns,* 
m iyjposed to the term * legal representatives.’ 

1 Kishen i\ Mudden, 5 W. R ( , 82, 33* 

5 Tj w full ordinary period is allowed where it is either 10, 15, 20 80, GO, 
or 90 day# ; or 6 mouths ; or 1, 2, or 3 years. Where the ordinary period 
is Gj 12, 30, or GO yem% only 8 years arc allowed from the dtatutaHe 
cause of action under sec* 7, Ten days the mmimrnn period, and 3 years 
the maximum period, allowed from the statutable cause of action. 
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IX. 


cases entitled to the full period from the actual 
cause of action, or the ordinary starting point of 
limitation. For, sec. 7 is an additional or supple¬ 
mentary provision intended to make a special con¬ 
cession iu favor of persons labouring under a dis¬ 
ability. Were it otherwise, the disability, instead of 
being an advantage to them, might, in many cases, 
turn greatly to their detriment. The person labour¬ 
ing ruder a disability is not obliged to avail himself 
of the provisions of sec, 7, unless the three years' 
allowance from the statutable cause of action gives 
him a longer time than the ordinary period from 
the ordinary starting point of limitation.'' Illustra¬ 
tions (<?) and (/) under sec. 7 shew that the inten¬ 
tion of the Legislature, in enacting that section, was 
to give plaintiffs, under certain circumstances, an 
extension of time, and not to shorten the ordinary 
period in any case/ Where the disability ceases 
after a short time, and no extension of time is obtain¬ 
able 8 under the section, the plaintiff gets the 
full period from the usual starting point of limit¬ 
ation allowed by the ordinary law. 

i; jj" a i ee Rosa t:. Behan, 2 W. It., 305 ; Behari v. Beni Lai, I. h, tt., 3 AIL, 
*iOS, 112. See also Babur r. Sookea, 13 W It.. 63 ; Ramanuja v. Venkata, 
4 Mack, 64; Sookhmoyee a. Itagkubeadro, 24 W. It., 7, 8, 10. 

7 See i). 244 (note), ante. 

8 Where the ordinary period of limitation is <>• 12, 30. or CO years, and 
the three years, allowed from the cessation of disability or the death of 
the person affected thereby, end before, the termination of the (L 12, 30, 
or 00 years calculated from the ordinary starting point of limitation, 
sec. 7 of Act XV does not give the plaintiff any extension of time. This 
question could not arise under the Regulations, as the plaintiff did in 
ail bases get the full period after the cessation of the disability, where 
such disability had existed from the time the cause of notion accrued ; 
aud where disability supervened after a part of the period bad expired, 
he got the remainder of tho full period from the cessation of disability. 
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If an acknowledgment or payment (under sec. J 9 
or 20) be made to a creditor who is labouring 
under a disability, lie is entitled to the full period 
from the date of acknowledgment, and is not con- 
lined to three years lrom the cessation of disability* 11 

As the disability (single or double, or successive 
in the same person or in different persons) may 
continue for an indefinite period, the Legislature 
might have fixed a certain period as the extreme 
limit after which the existence of disability was to 
be no excuse for the non-prosecution of claims. 

Idiocy or insanity may last for sixty, or even 
hundred years, and minority in successive persons 
may continue for upwards of forty years. Posses¬ 
sion for forty, sixty or hundred years may, as the 
law now stands, be disturbed by a person who is 
entitled to the exemption allowed by sec. 7. To 
avoid tills difficulty, Sir Janies Colvile, in his Limit¬ 
ation Bill, proposed to fix an extreme limit of 18 
years in cases of disability. 111 Under the 3 and 4 
Win. IV, c. 27, sec. 17 (which applies to real pro¬ 
perty only) the extreme period allowed was forty 
years, and recently by 37 and 38 Vic., c. 37, sec. 5, 
this period has been reduced to thirty years from 
the time when the right to sue first accrued. 

In suits to enforce the right of pre-emption , the 
indefinite extension of the period of limitation, 
where the pre-emptor is labouring under a disability, 
would greatly increase the evils resulting from 
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IX. 


No fixed 
limit to the 
finite 
ex fusion 

of time un¬ 
der tfoo, 7* 


An excep¬ 
tion 7.o the 
exception. 


9 See Brown, 022* 

™ See socs* 11 and 22 of the amended limitation and Prescription 
Biii r im. 
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such fin obnoxious right, 1 * * specially in the Punjab 8 
where the right is not forfeited by reason of the 
preliminary forms of claim, required by the Maho- 
medan law, not being gone through. This is why 
this class of suits has, now for the first time, been 
excluded from the operation of the exception as to 
disabilities, 5 * * 

Section 8 of Act XV 4 (as well as of Act IX) sub¬ 
stantially adopts the following rule laid down by 
Messrs. Darby and Bosaneuet at page 136 of their 
treatise on the Statutes of Limitation :—• 

“ Where money is payable to several persons 
jointly, and one or more of them is under any such 
disability as before mentioned (minority or un¬ 
soundness of mind), it is apprehended that if from 
the fact of such persons being partners or executors 
■or from any other cause, a discharge can be given 
without the concurrence of the persons under dis¬ 
ability, time will run as against all, but otherwise 
it will not run as against any until all are free from 
■disability.” 

Section S, however, is not confined to claims for 
money, and is expressly made applicable to joint 

1 Raja Ram ?\ Band. I, L, R., 1 AIL, 207. 

3 Bee the Proceedings of the Legislative Council, ,H)th February IS7I, 

* Under Act XIV of 18S9, it was held in one case that the right of 
pre-emption could not remain suspended by reason of the plaintiffs 
disability (Mere Murtoza \\ Lalla Nureingh, 7 W. IL, 86 )i but this decision 
was contrary to the language of the Act. (See Jungoo v. Alum , 7 W, II., 
279, and the decision of the Allahabad High Court in the case cited 
above.) 

4 For the old law on the subject seo Musst. Bolakee Koomaroo 

v. Imckliemonec, Calc. SiuL Hew, He porta for 186ft* p. 319, It was hold 

in that case, that if one of two co-sharera of a taluk was a minor, that 

would excuse Ms delay in suing in respect of such taluk. 
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claimants as well as to joint creditors. The, word 
! discharge ' in the section is also sufficiently large to ,— 
include 4 release' of any claim. 5 * The claim, however, 
must be a joint claim which cannot he enforced by 
any of the claimants without joining the others. 

If several persons have a joint cause of action, 
and, in consequence of any disability of one or more 
of the joint claimants, it is impossible for the rest 
to sue, it is but fair that time should not run even 
against those who are under no disability.' 1 But 
if the legal relation between the joint claimants is 
such that those of them who are mi juris can give 
a discharge without the concurrence of such of them 
as are alieni juris, the provisions of sec. 7 will not 
apply even to the latter. Where such concurrence 
is necessary, and the defendant cannot be dis¬ 
charged of his obligation during the disability of 
any of the claimants, even those of the claimants 
who are under no disability may take advantage 
of the exception. Besides partners and executors, 
the members of a joint Hindu family 7 (including 
the kurta ) may supply an instance in which one of a 
number of joint claimants may give a discharge 
without the concurrence of the others. But it should 
be observed that one of several partners, exe¬ 
cutors 8 or members of a joint Hindu family, u can- 


5 See Sweat's Baw Dictionary. 

h Darby afttl Bos&nquot* p* 39„ 

7 Surju % Kwahesk, I. L. K,. 4 AH., 512. 

* Bob gee, 21* Act XV of 1877. 

w Kumarsami v. Pula, I. L. 1L, J Mad M 38i> ; a nil Goapl Kamin t\ Hindoo- 
mutby, H B. Ii. Jt* f ; 21, 40. But see, ‘p* to fcbe power of n manager oi* n 
Hindu family, 13kola i\ PurbJiu, L L. Ii*, 2 Horn., 07, 72. The managing 
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lecture not, as suck , keep nlive a liability, as against the 
— others, by an acknowledgment signed, or a payment 
made, by him seif. 


member of a joint Hindu family, it haa been recently held, has the same 
attfhoniy to no knowledge an unbarred debt as he has to create debts 
( 1 . L. It., B Mad,, Ifii), If, B.) As an agent of the other members, the 
hurt a may keep alive a joint liability. 

As to whether a managing member has power to bind an infant's 
estate, see DurgapersadKeshopersad I. L. It,, 8 Calc., (loti, P, C. 
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Acknowledgments under see, 14, Beng. Reg, III of 1795 — Unde*’ t€C* 4, Act XIV 
of l$W — Uu^rsec. 1, cl. 19 of Act XIV of 1859Under Act 

I X of 1871 — T!ie changes introduced by Act IX— So promise to pay, detir 
v or ? perfo r m or permit to en j o y i s ce.$ so rtf i n I>r i I i s\\ India — A ck o o w led 

merits under Act XY of 1877 Aincrndmcutslmmlc by Act XV — 1. Doctrine 
extended to any property or right — ‘2. Extended to appIicatwtM — 3. Tim 
proviso to the doctrine easte^is# to joint contractors and mortgagee — 4, Orn) 
evidence of contents of written acknowledgments eldirehj excluded.5, Ouiis- 
uon of the provision that there must be iE an unqualified admission of the 
liability as subsisting** — Requisites of an acknowledgment — First asj to file 
formiiUbios. The acknowledgment of liability must be in writing^ duly signal 
—- What may be proved by oral evidence—Whether sealing ia signing — 
Marking is signing — What amounts to a signature--The signature may 
appear in my part of the winitig ^ Instances or irregular sigmitureH— Agent's 
£ ig n a tit re of h i s o\x ti n am e $ n die ien t — W hat nek m svledgm eit ts s h o u I d be 
stamped — What acknoVvledgmenU, if any, should be registered — Acknow- 
h Igmerta which are invalid on olfm* grounds — ^condfy\ .under sec* l!) t the 
acknowledgment must be made within the period of limitation — Otherwise, 
under art, 180, sdied, ti — Tktrdhj, what is, in terms, a auffictent acknowledge 
metiL —* Instances of sufficient and inatifHcient acknowledgments*— The liability 
acknowledged must be hi respect of the pneticnfar claim of the pluuitiif j but 
11 1 r «i a d am u i m t or u a! u i c o 1 the 1 i a hi I i ty n e ed not be .*/1 eel fled — A dm i as i o n 
of a definite smaller debt — Admission coupled with a conditional promise — 
Q (in 1 i lied ad m is a ion a — A d vert i s e r n eu t to bring in otai ms — 6Q u i si t es o f 
sulHciency — Rights of any kind may be acknowledged under Act XV — 
Fomifihj^ wljp must make the acknowledgment — Infants and then' guardians 
cannot.— Acknowledgment hf executor or administrator of debtor binds his 
* estate — Acknowledgment by a receiver — Acknowledgment by one of seve ¬ 
ral joint debtors, Ac.— Where the liability is not apnortiouabta—Acknow¬ 
ledgment by one of several jomfc mortgagors, administrators, coparceners, or 
toil feasors— By one of several joint- tenants — Who are agents anthemed to 
make an acknowledgment — Authority need not appear on the (ace of the 
w* i; 1ftg — Anrliortty to h or t ow —- A uthor i i y to adj u sr. acoo v 1 tts *— P1 eaderks 
authority Authority of the hxtria Fifthly to whom tuDSt an acknowledge 
intuit (under art; TSb) be made — The effect of a good acknowledgment — 
From the date of its being signed or given — A series of acknowledgments. 

The exception in respect of acknowledgments of 
liability, by the party against whom a claim is made, 
has, to some extent or other, been always recognized 
by the Law of British India. 
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Gucthke The first exception to the twelve years' rule of 
-7-'- limitation under sec. 14, Reg. III. of 1793 (Bengal 
i airmen to Code) was where the plaintiff could shew by clear 
flea. 14, and positive proof, that he had (wi thin twelve years 
iiuiinifi before the institution of the suit) demanded the 
money or matter in question, and that the defend¬ 
ant had admitted the truth of the demand, or pro¬ 
mised to pay the money, A simple acknqwledgment 
of the truth of a demand, after the period of limita¬ 
tion had once fully elapsed, was not sufficient. 10 De- 
fnand by the plaintiff and admission by the defendant 
were both necessary to set time running again. 1 The 
exception was not confined to claims in respect of 
debts and legacies, but extended to all matters. Oral 
admissions, as well as admissions by agents / were 
sufficient. Indirect acknowledgments by part-pay¬ 
ments were also recognized in some cases. 3 
Under Section 4, Act XIV of I8o9, shut out inferences 
a« xiv and deductions of all sorts/ and confined the excep¬ 
tion to direct acknowledgments in writing, signed by 
the person who was liable to pay the same, distinctly 
admitting that a debt or a legacy or a part thereof 
was due. The signature of an agent of the defend- 


10 Con struct ion, No. 1 DC, Tlio demand and the admission ■worn re¬ 
quited to he made within the prescribed period, Gopee Kisiien V* Bind a 
bui h 12 W. R-, P C., 36, 37* 

1 Macpherson, p* exciii; Cal Bird* Dew, Report for 33o5, p. 20* 

2 Mitophenxm, p.cxciii; Cal. Bel. Rep., YoL VI, p. 135, 

3 Macpherson, p. exciii ; Cal. Bad. Dew Report for IS 15* p. IDS, 

1 Gorachumd Lokonath, 8 W. R.j 335 ; Gasli u, McLean, 2 N. W- 
P.. 403. But the balance in an account stated if signed, is deemed 
* to bo acknowledged m due,—See Audatji t.v Dulabli, I. L, U, p 5 Bmnb*, 
88. 
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ant was not sufficient, 5 Oral admissions, or aclmis- 'Lvcwm 
eions in respect of matters other* than legacies and — 
debts, were not recognised by sec, 4. But debts 
already barred by limitation could be revived by a 
sufficient acknowledgment ? 

There were two other provisions in Act XIV of 
1859, which recognised an acknowledgment in 
writing, viz., sec. 1, cl. 15, and sec, 19. By the first’* im 
of these provisions an acknowledgment of the title 
of a depositor, pawnor or mortgagor, or of his right 
of redemption, when in writing, signed by the depo¬ 
sitary, pawnee or mortgagee, or some person claiming 
under him, renewed the period of limitation, if the 
acknowledgment was made before the expiry of the 
prescril)ed period. 8 By the second of these provisions, 
a written acknowledgment of the right to money 
secured by a decree cr order of a Court established 
by Royal Charter, signed by the debtor or his agent, 
during the currency of limitation, and given to the 

« Leedoobhofwlum v, Euaet, S W. 1. But an acknowledgment of! 
the right to a' decree o£ tho Supreme Courts was sufficient even when 
signed by an agent of the Judgment-debtor, Sec. 10 3 Act XIV of 1859. 

Admissions in respect of ft right to property did not renew the 
period of limitation. Amrifca bin th Anyaba bin, 5 Bomb,* 51 ; Lalla 
D'oorga v. Lalla Luehman, 17 W, It,, 272, The right of redemption, how- 
over, could be kept alive by an acknowledgment under boc. 1, eh .15. 

7 See YttUaTamburnttoo v, Vira Reyan, L L. R* 1 Mad*, 228 f 2M; Iteera- 
lall Roy DhunpH »' W. R-, 282, 28 k The English law, so far m <UM$ 
nro concerned, is to tho b&ijic effect* (Darby and Bosaiiquet, p. 51,) Lut 
acknowledgment* in respect of deposits, pledges and mortgages to be 
effectual, wore (oven according to Act XdV of 1859) required to bo made 
dffiore tho expiry of the prescribed period of limitation, and the same 
mie applied to acknowledgments of right to principal monies secured 
by decrees of the Supremo Courts, 

8 Va&ud&von o. Mnaa&kufcbi, 6 Mad., 138. Seethe construction put 
upon the words “in tho moan time,” used in oh 15 u& well m tho Eug« 
iWU Act, m Staailold *> Hobsoo, 2 Smiths Leading Casoa, p, 7-Mi, 8tli Ed* 
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The 

changes 
introduced 
by Act IX, 


party entitled thereto or his agent, was a, ground for 
renewing tlie ordinary period of limitation. An 
acknowledgment under see. 4 or sec. 1, cl. 15, even'if 
made to a third party, 9 was sufficient, but an acknow¬ 
ledgment under sec. 19 was required to be given to the 
party entitled or his agent. An acknowledgment 
under sec - might be signed by an agent of the 
debtor, but an acknowledgment under sec. 4 or sec. 1, 
cl. 15, 10 was required to be signed personally by the 
party liable. And while an acknowledgment under 
sec. 4 might be made even after the expiry of the 
period of limitation, an acknowledgment under sec. 1, 
el. 15, or sec. 19 was required to be made before the 
expiry of the prescribed period. 

Act IX of 1871 did not alter the law so far as 
acknowledgments of the right or title of the depositor, 
pawnor, and mortgagor, 3 or of the right to monies 
secured by decrees or orders of any Court established 
by Royal Charter, were concerned. Articles 147 and 
148 of Act IX exactly correspond to sec. 1, cl, 15, of 
Act XIV of 1859, and sec. 19 of the latter Act 
corresponds to art. 10 0 f the former Act, except that 
there is no mention in art. 169, that the acknowledg¬ 
ment should be given “ in the mean time/ 3 i.e., before 
the expiry of the period of limitation. 

In respect of debts and legacies, Act IX intro¬ 
duced two important changes. In accordance with 


^' Hurro t. Mote*, 3 W, It., S. C., 0; Our Oopal *. Kasheoram, 
3 w, 1L , <>: me also 5 Bomb., 17(L 
w Luchmoobnx v. lUmjeot ham, 20 W. E., 375 , p, p. 

’ Acknowledgments of the title 01 right of these persons wore imWoe 
tual if signed by of the makers, although acknowledgments of 

debts could be so signed under see. 20, Act IX. (Iiahinam *. Hula®, 
1, L, It., i All., 6 12) 
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the English Mercantile Law Amendment Act (19 and 
20 Viet., c. -97, sec. 13), an acknowledgment, signed by — 
an authorized agent of the party to be charged 
thereby, was rendered as good as one signed by 
him self. And, in accordance with Construction 
No. 196 of the Calcutta Sudder Court, and sec. 14 of 
the Indian Law Commissioners’ Bill (1841-42), it was 
enacted that the acknowledgment, to be effectual, 
should be made before the expiration oj ike prescribed 
period of limitation. The terms of the acknowledg¬ 
ment, in accordance with the decisions under the old 
law, were required to he such as to amount to an 
unqualified admission of a subsisting liability. 

Although the word * promise’occurred in sec. 14, No promts 
Reg. HI of 1791 and in sec. 20, Act IX of 1871, no5“S 

n , , * * perform of 

promise to pay was necessary to set time running permit to 
again. 2 The principle of she decisions on the Eng- necexm >'>/ 
lish Statutes (21 James L, c. 16, and 9 Greo. IIndia!' 
c. 14) in actions of assumpsit is not applicable 
to similar cases in British India. Those decisions 
do not depend upon the effect of a statutory excep¬ 
tion, but upon the principles of the common law 
with respect to the cause of action. It is incumbent 
on the plaintiff in assumpsit to prove a promise 
made within the period of limitation, and such as to 
agree with that laid, in the declaration. When the 
acknowledgment amounts to a fresh promise to pay, 
that promise is considered as one of the causes of 

3 See Gopee Klshon v, Bmdabun, 12 W, R., P, G, ? 3S, 37- 

Under the English Common Law, an implied promise is sufficient, hut 
wilder aeu, 20 : Act IX of 1871, If a promue was relied upon as renewing 
the period of limitation, it wan necessary that it should Iuwq amounted 
to an eatress undertaking to pay* 




acknowledgments; 


270 ' 

lectuhe action which the declaration states. But acknow- 
— lodgments, whether by words or in writing, are of 
no avail, save so far as they sustain the promise 
alleged; there is no exception to exclude the oper¬ 
ation of the statute- The cases in which acknow¬ 
ledgments are operative by way of exception are of a, 
elide rent character. In these, the action must be 
maintained on the original security, and an acknow¬ 
ledgment within the prescribed period of limitation 
is sufficient, if it shows that the obligation was then 
subsisting and unsatisfied ; a promise to pay is not 
required . 3 

Acfcnow- Section 19 of Act XV of 1877 omits all 
mention of promises in connection with acknowledge 
ti\m. ments. But if there is a fresh promise in writing, 
and it does not amount to a novation,—that is, a new 
contract in substitution of the first,—the promise 
may be treated as a mere acknowledgment. And 
whore there has been a novation, or where the pro¬ 
mise is to pay a debt already barred by limitation, 
a suit may be maintained upon the new contract. 4 
So far as decrees of Courts established by Royal 
Charter are concerned, the exception in respect of 
acknowledgments, in Act IX of 1871. is not altered 
or modified by Act XV of 1877, But the same 


* 12 W. Kit C, f $7, See the leading iJngiisb case on the subject,— 
Tanner v. Smart, G Barn, and 603, and Banning 1 , p, 41, 

4 The promise in sec, 20, Act IX of 1871, was a promise by way of except 
fcion, in a suit founded on the original can m of action, and not a promise 
cone touting a new contract, and extinguishing the original enma 
of action. (Itoghoji v, Abdul, I, L. R., 1 Bom., 590.) Au unaccepted 
promise (ox rather offer*) to pay, might, of course, bo treated as an 
a \'k tt owlcdij imm t * 
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exception is now ex tended .to orders of Her Majesty laer&ra 
in Council * — 

<f, ■ * I. ; • . • !, ,' * . • • i . . I .xf t *! 

,A.cknowledgnrents of the right of redemption or Amend- 
of the title of the’depositor, pawnor or mortgagor arc 
no lot iger separately prov ided for. The general excep •• 1 . poctdna 

tion * in respect of. acknowledgments (see. 19 of to .■*&* 
A.et XV of 18 77) is so enlarged as to include such of i 
cases within it. The general exception is no longer p* (o« } ->}>u~ 
conlmecl to acknowledgments in respect of debts and " "* 
legacies, but is extended to acknowledgments in res¬ 
pect of any ‘property or right d And it is expressly 

provided that the limitation periods of suits, as well 
as of applications , 6 shall be renewed by acknowledg¬ 
ments under sec. ltf. 

* Unto the old Regulations also, the exception wn* not confined to 
suits for debts and legacies- Under English law, in the case of torts,, no 
acknowledgment is sufficient to bar the statute. Angell, sec- 200 : Ran* 
mug, p. tO, Under Act XV, a question may arise as to whether an 
acknowledgment of the mortgagor’s title is sufficient, if there is no 
acknowledgment of liability on the part of the mortgagee. It will 
probably be held that an acknowledgment of the mortgagor's title by 
the mortgagee raises the presumption that the mortgage is liable to be 
redeemed by the mortgagor, If the circumstances of a particular onso 
are such that tins presumption cannot arise, a more acknowledgment of 
the mortgagor's title will not bo sufficient. 

Under the Regulations, the period of limitation in cases of applica¬ 
tions for the execution of decrees was extended for any reason which 
seemed good and sufficient to the Court,— 1 Thompson, 2nd ecU p. 311. 

Under Act XIV there wore contradictory decisions as to the application 
of the exceptions to execution cases. See 3 W. R,, Mis-* 27 ; 8 V/. R* 

@3, eon fra; 7 W. R, 79 (as to at^mssioim), See also 4 W. IU, Mis., 21, aonira; 
n W, R.) Mis., 10; and 8 W. l(. f 137 (as to legal disability)* In 
Baxsiab v. Godain, i Mad, Jurist, 10L (as to absence from British India) ; 
and Go-ssa-in Bass t;, KUettcrnath, 4 W. R-, Mia., 18 (as to proceedings in 
wrong court), it wa#3ichl that the exceptions applied to suits only* Rut 
in Soorodhoneo r, .Eurrocli under, 0 W, B.> 402, t\ II,, it was held, that imy 
proccodbifj in a Court oi: ;j usfclcii to enforce a demand was a suit. See 
also I. L. U n 10 Calc., 748. Under Act IX of 1871, it was held, that the 
word ‘stub* in that Act did not include 11 applications for execution/' 
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3. 'Hie pro¬ 
viso to Hie 
doctrine 
extended to 
.joint con¬ 
tractors 
■and mort¬ 
gagees 


Section 4 of Act XIV of 1859 provided generally, 
that if more than one person was liable, none of them 
should become chargeable by reason of a written 
acknowledgment signed by another of. them/ Sec¬ 
tion 20 of -Act IX of 1871 specially provided that one 
of several partner or executors should not be so charge¬ 
able. Acf. XV of .1877 (sec. 21) extends this provi¬ 
sion to joint contractors and mortgagees, so that one 
of several joint contractors, partners, executors or 
mortgagees is not chargeable by reason only of a 
written acknowledgment signed by or by the agent of 
any other or others of them. 

In Act XIV of 1859 there was no provision that 
parol evidence of the contents of a written acknow¬ 
ledgment would not be admissible, where, under the 
ordinary rules of evidence, the contents of a writing 
could be proved by parol. In Hay don v. Williams 
(7 Bing., 163) it has been held that such evidence is 
receivable in England. But sec. 20, Act IX of 1871, 
expressly enacted that oral evidence of the contents 
of the writing containing the acknowledgment should 
not be received when the writing was alleged to have 
been destroyed or lost. Act XV of 1877 (sec. 19) 


Dhonueselmr v. Hoy Gooder, I, L. R, # 2 Calc*, 336, F. B ; Jlwnnsingh v. 
Sarnamsmgh, I. L* It-, I AIL, 07- F* R. But see the opinion of Stuart, 0. 
in the last case, arid the Privy Council ruling on sec, 1 } Act IX of 1871 f in 
Mnngal Peraad Dichit P- Girija Kant Lahirj, 11 O. L. 31,, 113, In Man¬ 
gold Shamakiinto, I, L, R*, 4 Calc., $07 1 it wob held, that sec, 20 of Act IX 
of 1871 did not apply to judgment-debts, Bat the eorreotnees of this 
decision was questioned by Stuart, 0- J,, in Raml^it v, Satgar, I, L. 11,, 
3 AIL, 247, F* B. Under Act XV there are contratffcfcory rulings as to 
whether a right to enforce a decree of a Court is a right within the 
meaning of sec* 10 (see I, L, R,, 8 Calc*, 716 j and I. L- XL, 15 Mad,, 171), 

7 For decisions on this provision, see 3 Agra, 170; 8 W. R (| 03 - } 
2 Mad, 81; and Thompson, p* 246# 
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goes farther, anti excludes oral evidence of the eon- lm* 
tents, even where the original acknowledgment is in —* 
the possession, or power of the defendant. Offyl or 
evidence of the contents is not admissible in any case. 

But other kinds of secondary evidence of the aeknow- kwwiag- 
ledgment, such as copies and counterparts, may be 
received where a proper case is made out for their 
admission under sec. 65 of the Evidence Act. 

Act XV (sec. 19) omits that provision of Act IX 
which required that an acknowledgment must amount 
to “ an unqualified admission of the liability as sub- 
sisting.” But there must still be an acknowledgment gg wioa . 
of liability in respect of the property or right which 
is claimed by the plaintiff. Even under Act IX of£££„ 
1871, coupling an acknowledgment (which was other¬ 
wise sufficient) with a claim to a set-off, or with a 
refusal to pay, or an allegation that the debt Wag not 
yet payable, was not such a qualification as would 
have destroyed the effect oi an acknowledgment. Such 
qualifications (if they are qualifications at all) can¬ 
not, a fortiori , render an ackn owledgment insufficient 
under sec. 19, Act XV of 1877. 

The requisites 8 of a good acknowledgment under *T^f 3 
Act XV may be considered under the following heads: 

1. The acknowledgment must be made with the 
proper formalities. 

2. It must (at least in cases governed by sec. 19) 
be made before the expiration of the prescribed period 
of limitation. 

3. It must, in terms, be a sufficient admission of 
liability. 


* See Canning, p. 38. 
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LECT[fan 4 . It must be made by the proper person* 

—■■ #* :• It must, in the case of an application for 

enforcing a judgment, decree or order governed by 
art. 180, be made to the proper person. 

With reference to the first head, Act XY requires 
HfcJ&i* The that the acknowledgment must be made in writim,\ 

aCkHQlY- . 7 , - n * n 

l ¥fPWj$ Sl 9 ne( * by the party to be charged therewith or by his 
mim be in agent duly authorized in this behalf. 

Iplfc* The acknowledgment need not'he made in any 
What may P ar ^ cular form ,' 1 provided the admission of liability 
‘ appears in a writing duly signed. The identity 10 of 
eddcnco. tile debt, property • or right in respect of which the 
acknowledgment is made, the name 1 of the creditor 
or the person entitled to the right or property, and 
the date 2 of an acknowledgment need not appear on 
the face of the writing, but may be proved by oral 
evidence. 

Even an account stated must be in writing, signed 
by the debtor, in order that sec. 19, Act XY, might 
apply . 3 In the case of mutual dealings where there 


n A letter, a deal, an Affidavit or a will, may contain the required 
acknowledgment.—(Brown, p. 658.) Several writings may bo relied on no 
containing the acknowledgment*.— {Ibid., 654.) Butin Rogers v. Mcmtriou, 
indirect acknowledgments dedneible from the tenor of several letters 
wore considered insufficient, and it was held that there must be some 
prineipal writing which can he relied on by itself.—(6 B. L. 11.. 580.) 

10 Parol evidence is admissible for the purpose of showing what debt or 
liability is referred to in the acknowledgment, and that the creditor 
alluded to under a particular name has another name, See Woomesh v, 
Eliza, 12 W. K., 0. A,, 2 ; Darby and Bosanquet, p. f)l ; Banning, p. 58. 

1 Dniaclmnd v. Sarfrar, I. L, R„ 1 All., 117, P, B ; Hartley «. Wharton, 
11 Ad. and Ell., 534; Banning, p. 58. 

E Sec. 20, Act IX of 1871, and see. 10, Ant XV of 1877; Hartley v, 
Wharton, 11 Ad. and Ell., 954. 

3 See Mulohand v. Uirdlmr, 8 Bora,, G; Kunhya v. Bunaee, I Agra, 
E. B., 94 ; Dukhi v. Mahomed, I. L, II,, 10 Calc,, 284, 287. 
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are cross demands, if, on a settlement of accounts, lasevmfe 
items agreed to on one side are wiped out by an —X 
appropriation to their discharge of admitted items of 
claim on the other side, and thereupon a balance is 
struck, the mutual agreement to set off, pro tanto , one 
set of items against the other, constitutes a new con¬ 
sideration for the promise to pay the balance so set¬ 
tled/ Even if the agreement is a verbal one, it gives 
rise to a new cause of action 5 independently of sec. 19. 

The acknowledgment mentioned in art. 180, 

Act AY, must be addressed , or at least given , to the 
person entitled to the decree or order, the right to 
which is thereby acknowledged. " 

Under sec. 4, Act XIV of 1859, it was held by wii'#« 
Justice Macpherson, of the Calcutta High Court, that signing,' 
sealing was not signing, at least where there was no 
evidence that the debtor, in affix hag his seal, meant 
it to be considered as his signature. 6 An illustra¬ 
tion under sec. 20, Act IX of IS71, declared, that an 
acknowledgment written and sealed, but not signed by 
the debtor, was insufficient under that section. This 
illustration is omitted in Act XY of 1877. In a case 7 
decided in 1878, under Act IX of 1871,, Justice 
Jackson observed :—•« It has been stated by Mr, 

Justice Macpherson, in the case mentioned above, that 

* Hirndi i\ Gadigi, 6 Mad,, 197 ; Hargopal v, Abdul, 9 Bomb., (29. 

* Ibid. See also Palee Kam v, MufBt, Jankse, 1 Shame's Report, 37 * * 

Nand Ram v. Ram Prasad, I. L. R. t 2 All, 641; and I, L. R., 10 Calc ’ 284* 

291. 

“ Ramzan w. Luehman, 3 W, R., CIS, 

7 Syud Mahomed Ali v. Mlrza Oil war Ilossatn, 2 Shome’a Report, 

P- 135- Though sealing with a seal of the sort in vogue in England 
may ho a very different thing from signing, sealing with an Indian 
zemindar's 3oal may be one mode of signing the name. See liivaz, p. eg. 
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a sealing is not a signing. That, no doubt, is so in 
—• European countries, but it appears to me that it 
would be dangerous, as well as unfair, to apply abso¬ 
lutely to people of this country tbc rule which 
prevails in England upon a matter of this kind. We 
cannot put out of sight the habits and usages of the 
people of this country, and there can be no doubt 
that, in regard to a great number of persons, parti¬ 
cularly persons who are unable to write, as purda- 
nusheen ladies usually are (especially among Muho- 
medans), the affixing of a seal is regarded and 
understood by them as being a signature. The 
distinctlbn between signing and sealing is not known, 
to such persons.” No reference was made in this 
case to the illustration under sec. 20 of Act IX of 
1871. But as the illustration has been omitted in 
the present Act, it is clear, that affixing a seal to an 
acknowledgment by way of signature is a sufficient 
signature within the meaning of the present Act. 
2j£in«. g " It has been held, that the mark of a marksman is 
a sufficient signature.* A signature, it seems, may 
be so signed by an agent under the immediate 
direction and supervision of the principal as to be 
in effect the signature of the principal, especially 
^ where the .latter is incapacitated by illness or other- 
wise from signing himself.® Anything which appears 

8 Bhinnongowda v, Be ran ah, 7 Had., 8M. This case was decided under 
Act IX of 1871, but aw Act XY in by no means more strict in this respect, 
the ruling applies to ensey of acknowledgments under tho present law, 
"Where there is nothing- to shew that a particular mark is a mark made 
by the maker of the acknowledgment in lieu of a signature, it is not 
suflicicut (Ik I* Company in Koylaa Ohumler, 10 W. It. f 293.) 

11 Banning, pi US j 11 Ir* L, R (# 8, Bee also the copras provieions of 
sec. 50 of the Indian Buceession Act, X of 18G5, 
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to have been intended by tlie writer to be equivalent 
to a signature would seem to be sufficient—such as, 
stamping or printing his name instead of writing it, 
or putting his initials only instead of his full name.— 
(See Brown on Limitation, p. 584; and I. L. R., 
ti Calc., 340, 345.) 

It is not necessary that the acknowledgment 
should be signed at the foot or end. 10 Signature at 
the top is one of the usual modes of signing in this 
country. 1 As long as the document is signed with 
the debtor’s name by himself or hv his duly autho¬ 
rized agent, in such a way as to make it appear that 
the acknowledgment is his, and that he is lie real 
author of the writing, it matters not what the form 
of the instrument is, or in what part of it the 
signature occurs d VV here, however, the contents of 
the paper are divisible, and the signature is placed 
under or opposite one portion only, the question 
whether it applies to all or only to that one portion, 
is purely one of intention. 3 Where a writing is not 
regularly signed, there is always a question whether 
the party meant to he bound by it as it stood, or 
whether it was left so unsigned, because he refused 
to complete it. 

_ If fc ko maker of the acknowledgment is illiterate, it may, undeLeei : tain 
circumstances, be presumed that he authorized another to sign his 
name. Bivaar, p, 68. When a third party writes the name of the maker no 
his request, he makes that third party his agent, I. L. R., 7 Bomb., niX 
Khwajn Muhammad *. Yeokataruyar, 2 Mad., 79, 81, 

1 Andarji r. Ihilobh, I. L. R„ 5 Bomb,, SS ; Jekisan v. Bhowsar I L R 
6 Bomb., 89. 

5 Mohesh Lag v. Snmpat Koeri, 7 C. L. R., 121,181; (8. 0.), I. L. R. 

6 Calc., 810, 352, It must be shewn that the name was introduced into 
the writing with a view to authenticate it.—See Mathura c Balm Lai 
I, L. R., 1 All., 683, 086. 

3 Brown,'p. 686. 


Lectrre 

X. 


TIiCs signa¬ 
ture may 
appeurin 
any part of 
the writing. 
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LnCTimic Whore the whole of an account staled was written 
™ by a debtor Mm self with the introduction of his 
rn stances name at the top of the entry, the statement was held 4 
signatures* to be sufficiently signed within the meaning of 
Act ;■XV of 1877, sec. 19. A letter in the hand¬ 
writing of the debtor’s agent (in answer to an 
application by tbe creditor for a settlement of accounts), 
commencing with the words “ compliments of A. B.,” 
and admitting a debt due to the creditor, is an 
acknowledgment signed within the meaning of the 
Jaw, although it is not formally signed by A. B. } or 
his agent. It seems that the acknowledgment is 
quite (SfFect/uaUy signed whether it runs thus:— 
“ Dear Sir,-—I beg to acknowledge the correctness 
of your account. Yours A. B.”; or thus:—“A. B, 
presents his compliments to C. I)., and begs to 
acknowledge the correctness of his account.'” 

Agcntu And as to the name of the principal being written 
of jiifl own by the agent, it seems clear that if the agent is 

rifltu 1 suBl ** ^ * o 

oienc. ' authorized to write the letter, it matters not whether 
he signs the name of the principal or his own name. * * 3 
What (tc- Besides being written and signed, some acknowledge 
ments must be stamped , and it has been held some 

should be i i * / 

stamped, must be registered. 


4 JekWa Vi Bbowsar, L JL, B,, 5 Bomb., 83. Even in England. where a 

whole document is in the handwriting of a person, liis name at the top 
is a 0 efficient signature,-—Banning, p. 58. 

3 Moliesh Ball v. Simiput Koeri t 7 0, L* R,, 121,134. 

In (Tern Charni i\ Voham (I* L, R. t 7 Bomb,, 515), the following: was 
considered a sufficiently signed aoknoMedgment: 

i! ^Written by A. B.—to wi b, Rs. 2b are due ns stated above, dated 
14tU Choitra 1936* In the handwriting of 0. D." 

In thin case it was proved that as A. B. could not write, iio got tbo 
, acknowledgment, including bit; name, written by C. D. 
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Under Act XVIII of 18(39, sehed. ii, cl. 5, 
one anna was the proper stamp-duty for a “ note or 
memorandum written in any book, or written on a 
separate paper, whereby any account , debt or demand , 
or any part of any account, debt or demand therein 
specified, and amounting to twenty rupees or upwards, 
is expressed to have been balanced, or is acknowledged 
to be due.” 

Under the present Stamp Act (I of 1879), sched. i, 
cl, 1, one anna is the proper stamp-duty for a.n 
“ acknowledgment of a debt exceeding twenty rupees 
in amount or value, written or signed by or on 
helialt’ of a debtor, in order to supply eindence of such 
debt in any book (other than a banker’s pass-book) 
or on a separate piece of paper, when such book or 
paper is left in the creditor’s possession. ” 

(t was held under the Stamp Act of 1869 that a 
writing on a one-anna stamp, acknowledging a balance 
of account due to the plaintiff, with the addition, of 
the woi*ds M to be paid next January, 1878,” although 
not admissible in evidence as a promissory note in 
proof of a promise to pay, by reason of its being 
insufficiently stamped, was admissible, on the stamp 
which it bore, as a memorandum in proof of an 
acknowledgment of a debt.” According to several 
rulings of the Calcutta High Court, an unstamped 
acknowledgment of debt (or other document), if 
received in the Court of first instance, cannot he 
objected to on appeal. * 7 Acknowledgments of liability 


0 Kanhaya Xml r. S towel t, I. L. TV, 3 All., 5Sl, ,F. Ti, 

7 See Mohesli Lull v, Bnsunb, 1.1.. R, f 6 Calc,, 340; 316 ; Khoob v. Jungh, 
1. L. It, 3 Calc., 737. But acc I. L, It,, 2 AH.,664, mil I, L. E., 6 Mad., 166, 
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Lecture in respect of other rights were not required to be 
stamped under the Stamp Act of 1869. And now, 
even acknowledgments of debts are required to be 
stamped only, when they are written in order to 
supply evidence of such debt, not when they art; 
written merely to renew the period of limitation. 8 

of debts are not compulsorily 
They may or may not be 


registered. 


imwivL Acknowledgments 

registrable. They may 
tcred"' 3 " A deed of sale of immoveable property of the value 
of Rs. 100 or upwards must be registered in order 4 
that it may be admissible as evidence of the transfer. 
But an acknowledgment of a pre-existing debt in 
such ah instrument, even if not registered, is admis¬ 
sible for the purpose of renewing the period of 
limitation for a suit for the recovery of such a debt/ 
But defendant’s acknowledgments of plaintiff’s 
title to immoveable property of the value of Rs. 100 
and upwards are, it has been held, declarations of 
right within the meaning of the section under which 
registration is compulsory, and that such acknow¬ 
ledgments, if unregistered, are not admissible in evi¬ 
dence, even for the purpose of renewing the period 
of limitation. 10 But it may be doubted 1 " if the 


* It should be borne: In mind that the Stamp and Registration 4 eta 
in force at the time of the execution of written acknowledgments are the 
Act ft which govern their admissibility in evidence. But the question 
whether an acknowledgment of liability k or is net operative m a bar 
to limitation, depends on the Law of Limitation in force at tho tune of 
the institution of the suit, (See Mohesh Lai Bamuit, I* ** K R,, 6 Calc., 
310, 30; and Dharma v. Oovind, 1. L* R. T 8 Bomb,, 99.) 

B Hand Kkhore % Muss mn ut Ramsookliee, I. L* R,, 6 Calc., 21l> > and 
Khusalo th Reuarikl, L L. E*, 3 All., 523* 

** Foki v. Khotu, L L, R t , 4 Bomb., 59% 

1 Mr. Justice West is of opinion that the word 1 declare * in see* 17 of 
the Registration Aot, III of 1877, coupled m it ia with the words * create/ 
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acknowledgment of a pre-existing right, where there 
has been no change of legal relation to the property, 
is a declaration within the purview of the Registration 
Act* And where a written acknowledgment of 
liability is made without an express admission of the 
title or right of any particular person, as where a 
record of rights prepared in connection with the 
settlement of an estate with the defendants in which 
they are described, as mortgagees of the estate, but 
which does not mention the name of the mortgagor, 
is attested by the defendants as correct, such acknow¬ 
ledgment may be effective 2 under sec. 19 of Act XV, 
although it is not registered. A record of rights 
prepared by a settlement-officer is exempted from the 
provisions of the Registration Act, 3 but a similar 
acknowledgment in any writing is a sufficient 
acknowledgment of the mortgagee's liability^ to be 
redeemed. 4 For it can hardly be contended that 
such a writing by itself “ operates to declare " the 
mortgagor’s right to redeem. 

An acknowledgment to be valid must (in other 
respects) also comply with the general principles of 
law applicable to the execution of contracts and con¬ 
veyances, so that an acknowledgment obtained by 
fraud or duress, or from a person who cannot act 
for him self, is of no use whatever. 

i assign/ - limit/ or * extinguish/ implies a declaration of will by which a 
irtmtije of legal relation is effected,—not a mere statement of an existing 
fact,—Sakb&ram r, Madau, I. L. R., 6 Bomb*, 232* It is a di^Iaratitui 
if the writing itself amounts to a release operating or intended to operate 
as a declared volition constituting or severing ownership.— Ibid, 

2 Paia Cham! v- m Satfrar, I* L. It* I All*, 117, 3LB* 

3 Bee sec* Act III of 1877* 

4 $ Atkyn’a Report, at p. 1 Hi me I* L* R*> 1 All*, 123; hut see Banning, 
p. I7L 


Lecture 

X 


Acknow¬ 
ledgments 
which arc 
invalid 
on other 
grounds 





288 


LjSCTUEE 

Hacnndhj, 

under 

ISb the ac- 
kuowledg- 
m out, must 
bo made 
within Hie 
period of 
limitation. 


ACKNOWLEDGMENTS, 

Under the .second head, it is only necessary to 
mention, that although sec. 28 of Act XV extin¬ 
guishes only the right to 'property (whether moveable 
or immoveable) at the determination of the period 
prescribed for the institution of a suit for possession 
of such property, and although it is clear that the 
obligation of the debtor to pay his debt is not extin¬ 
guished by limitation, 6 it has been expressly provided 
(see sec. 19 of Act XV and sec. 20 of Act XX) that 
every acknowledgment, in order that It may renew 
the period of limitation, must be made before the 
expiration of the prescribed period. In cases where 
the right is extinguished, there is no subsisting right 
which may he acknowledged. But in cases where 
th o remedy only is barred, and the right is left in me> 
it is not necessary, in England, that the acknowledg¬ 
ment should be made before time has finally run in 
favor of the maker. 6 It may be observed that the 
most important suits (besides suits for possession of. 
property ) to which the doctrine 7 of reviving a remedy 

s See pp, 4 and lu, rnpra. 

« Banning', p* S3. The Law of British India gms the same under sue. 4, 
Act XIV of 1850- 

1 In England, the common law ft doctrine of acknowledgments applies 
only to oases founded upon assumpsit* If the gist of an action is the 
injury committed by the defendant, and the right of action is once 
barred by time, it i| impossible to revive it by admission of indebtedness ; 
and in fcho case of torts no acknowledgments will suffice to avoid the 
express words of the statute ” of James I, 'See Banning, p, 40, An acknow¬ 
ledgment cannot reriw the remedy where the cause o£ action is either 
atort^ or a breach of a contract to do or to omit to do some act. •* Where 
upon such a breach the damages are net liable to be assessed, but a 
definite mm can, by stipulation between the parties, be recovered as 
IhjuidaUd damages ^ the following distinction appears to arise, viz. : that 
a mere acknowledgment of the breach can have no effect, hub m acknow¬ 
ledgment of. the stipulated sum being due takes the case out of the 
statute/ * 1 — Darby and Bosanqueb, p. 69. 
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barred by liuulation might apply, vis., suits for debts lavra 
and liquidated amounts, are sufficiently provided for —1 

by cl. 3, sec. 23, Act IX of 1872. If the written ac¬ 
knowledgment of liability amounts to a promise to pay, 
and it very often does so, a suit may be brought upon 
the promise as a fresh and an independent cause of 
action, although there is no consideration for the pro¬ 
mise, exempt the debt which has been already barred 
(but no t ex tinguished) by limitat5on. And al though 
the principle of this provision of the Contract Act, 

1X of 1872, is not altogether new to our Courts, 8 9 * * * * it 
was not empresdy recognized by the Legislature 
until about the time when Act IX of 1871 (which 
introduced this requisite of an acknowledgment) came 
into operation.” 

If a suit is barred at the date of its institution, an 
acknowledgment made after the institution can be of 
no use under sec. 19, Act XV. 

It has been already remarked that art. 180, sehed. ii, otherwise, 

J „ * under 

Act XV (like art. 169 ol Act IX of 1871), omits 
to mention that an acknowledgment of the right to 
money secured by certain decrees or orders should be 
made before the expiration of the period prescribed for 
enforcing such decrees or orders. And as sec. 19 
of Act XV does not say lu that :i no acknowledgment 

w Heeralall v. Roy Dhan put, 3 & L. R., 654 ; I. I, R«, 4 Calc., 500, 

9 ITodor sm 4, Act XI V of &S5Q, which governed suits* instituted before 

the 1st April 1873, ait acknowledgment made after the period of limit- 
atiion revived the remedy cm tho original cause of action, 

Beotian 2U of Act IX of 1871 did say so, and if the acknowledgment 

of a judajnicnf-deht was an acknowledgment within the meaning of that 
neotion, there was some reason for omitting the words 14 before the 
expiration of the prescribed period n ill the proviso to art, 169 of soiled, ii 
of that Act* In the eorrespending provision of Act XIV (vk* t in sec* I#) 

T 

V-' .• 0 •' Yk. 
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liect tiiuii shall take the case out of the operation of this 
—Act, unless such acknowledgment is made before the 
expiration of the prescribed period, ’ it may be fairly 
contended that an acknowledgment under art, 180 
(in respect of a decree of a Court established by 
Royal Charter in the exercise of its ordinary original 
civil jurisdiction, or of an order of Her Majesty in 
Council) is an effectual acknowledgment even when 
it is made after the expiry of the prescribed period 
of limitation. But the validity of this contention 
has not been admitted in any reported case that I 
know of. It may be observed that the language of 
the proviso is very similar to the language used in 
sec. 40 of 3 and 4 Will. IV, c. 27, the only important 
difference being that the English statute (like sec. 19, 
Act XIV) requires that the acknowledgment should 
be made “ in the mean time ” and that, in two cases 
tit least, it was the opinion of the Court that an 
acknowledgment made after the expiry of the pres¬ 
cribed period would have no effect (under sec. 40) 
in reviving the right to recover. 1 The omission of 
the words ;1 in the mean time ” in the corresponding 
article of Act. XV is therefore significant. 

the words “ in the mean time ” did duty for the words “ before the expir¬ 
ation of the prescribed period.” If an acknowledgment under art. 180. 
Act XV, may be made, after the prescribed period, we arrive at this 
curious result, that while an ordinary debt, even when barred, could be 
revived by an acknowledgment under Aot XIV, a judgment-debt, in a 
Court established by Royal Charter, in the exercise of its ordinary ori¬ 
ginal jurisdiction, could not be sc revived; and while an ordinary debt, 
if barred, cannot, be revived by an acknowledgment under Act XV, a 
judgment-debt in a Court established by Royal Charter, &e,, may be bo 
revived- 

1 See Darby and Bosanquet, p. 160 ; Gregson v. Hindley, 10 Jur,, 383 ; 
and Homan v. Andrews, 1 Ir. Ch. R., 106. 
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Thirdly, an acknowledgment under sec. 19, Act XV, immmt 
must be an acknowledgment of liability in respect of 
the property or right which is claimed in the suit or what is, in 
application. An acknowlcdgnifint is even sufficient 

if the maker (wrongly) avers that the time for pay- ledgmeat, 
ment, delivery, performance or enjoyment has not 
yet come. * 2 An admission that a sum of money will 
be payable on the happening of an event, future and 
uncertain , was held to be insufficient under Act XIV 
of 1859, 3 and will probably be insufficient under the 
present law. But an admission of liability, coupled 
with a promise to pay, deliver, perform, or permit to 
enjoy, at some future time, or as soon as practicable, 4 
is sufficient. 

The present received doctrine as to the theory of 
acknowledgments, according to the common law of 
England,*---namely, that an acknowledgment to be 
effectual must (directly or indirectly) amount to a 
fresh promise to pay,—has never been adopted by 
the Indian Legislature. Under the old English doc¬ 
trine whatever repelled, the presumption of payment or 
satisfaction, was a sufficient acknowledgment, so that 
even if the admission were accompanied by a refusal 
to pay, or a claim of the benefit of the statute of 
limitation, the case was still held to be taken out of 
the statute. 6 Under the law of British India (as well 
as under the 3 and 1 Will. IV, chapters 27 and 


* Aefc XV of 1877, sec. I'D, expl. 1 ; Young- v. Mangalnpilly, 3 Mad,, 30S. 

• Young v. MangnlapUly, 3 Mad., 308, 

■* Wootnewh t>. Eliza, 12 W. R., 0. A., 2, 

b Hanning, p. ll i Tanner r • Smart, 6 Rant. & Cr r , G03i 

4 Darby and dosanquet, V- 46. 
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Leotubs 42 in England) a promise or the implication of a 
— promise ii not necessary ; and it is expressly laid 
inataii^ ^own that ltn acknowledgment of liability, though 
ofsii/ii. ,ntaccompanied by a refusal to satisfy the obligation. 

jiiKi in mi In* *' . ; . " J O'" 

1S sujE “ < ^# for the purpose of renew ing the period 
menin. ’ of limitation. Thus acknov ledgments in the follow¬ 
ing terms are sufficient 7 :—“ I know that I owe the 
money, but the bill I gave is unstamped or insuffi¬ 
ciently stamped, and I will never pay it,” (i 1 cannot 
■afford to pay my new debts, much less the old debt 
due to you/' 

The following letter to an agent of the creditor was 
considered by the Allahabad High Court 8 to contain 
an unqualified admission of a subsisting debt under 
sec. 20 of Act IX of 1871 :—“ With regard to 
your communication anent promissory notes given 
by me to Mr. S., and which 1 have not paid, I must 
only say that Mr. S. must trust to my integrity to 
pay him, and as soon as I have cleared off a 
couple of decrees against me I will commence 
paying him ; but if you put the matter into Court, 
1 must only plead want of consideration, and throw 
Mr. S. back on the original decree which bad lapsed 
some three years before 1 wrote the promissory 
notes." As Act XV is by no means more strict 
than Act IX in this respect, the above is, of course, 
an acknowledgment of liability within the meaning 
of sec. 19, Act XV. But where the debtor admit- 


1 Sncli acknowledgments are bow insufficient hi cases under 21 James I ? 
c, 16, which makes no (sfcatuoory) exception In favor of acknowledg¬ 
ments See Banning, pp* 42 tmd fip. 

* Mullins t\ Beddy, 6 N, W. P. H, Cfc Hep., 150. 
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ting the making of a promissory note, wholly lector a 
repudiates bis liability in respect thereof, the adrnis- 
sion is not an acknowledgment of liability. 0 If 
the debtor couples his admission with the allegation 
that he has paid the debt, or that the debt is barred 
by limitation, and that he is no longer liable to pay 
it, the creditor cannot, it is apprehended, take 
advantage of the admission, even if he proves that 
the allegation of payment or of the bar of limitation 
is incorrect. 

A letter containing no admission of a liability, 
or the justice of a demand, but only doubtful expres¬ 
sions, is not sufficient. 10 Thus, if a debtor writes, * 1 
“if I have to ,stump up (i.e., pay your reckoning), tile 
sooner it is done the better, though it would go 
against all my ideas of justice and right,”—the writ¬ 
ing is insufficient as an acknowledgment, A “ remit¬ 
tance of £40 to old account ” does not necessarily 
show that the debtor is liable to pay any more. These 
words dot not amount to a sufficient acknowledgment. 0 
So again, the words <£ 1 do not wish to avail myself 
of the Statute of Limitation,” or the words “ I hereby 
debar myself of all future plea of the' statute,” do not, 
by themselves, show that the debtor does not intend 


n See Xarbada v. Rugkoonatb, 2 Rom., 319. This case was decided 
Under Bum buy Reg. Vof 1827. 

» Gash v. McLean, 2 X. W. P. H. Cfc. Rep., 403. 

1 The Uneovenauted Service Bank v. Marshall, GIST. W. P. H. Cfc. Rep., 
30(i, It was probably on this ground that a letter from the Commissione» 
of Revenue, expressing his willingness to reoowmtad the Government 
to pay compensation for land taken by Government from the plaintiff’s 
estate, was held to be no acknowledgment of plaintiff’s right to com, 
penaation. Hills v. The Government, 11 IV, 11., 1, 

1 Shearman v. Fleming, 5 IS. L. 1L, Cl9. 
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]jboturi; to defend the action upon its merits, and are therefore 
— Sufficient as an acknowledgment of liability. 3 

Although it is true, that a debtor's petition <£ stat¬ 
ing that the decree-holder had executed the decree 
against him, and got his property attached, and that 
a day has been fixed for the sale, and praying that 
two months’ time might he sanctioned, and, the 
attachment subsisting, the 8th February next might 
he fixed for the sale,' does not contain any admis¬ 
sion that the decree could be legally executed 
against the debtor, and cannot be treated as an 
estoppel; 1 it has been held that the debtor’s petition 
to postpone a sale of his property, in which he 
expressed his willingness of making some private 
arrangement for faying off the debt is a sufficient 
acknowledgment of liability within the meaning of 
sec. 19, Act XV of 1877. 6 

ThEipbiii- It is not necessary that the writing should specify 
eukcli the exact amount of the debt or legacy, or the 
«ape«t°oT exact nature of the property or right, in respect of 
eater claim which the acknowledgment i$ made ; but there must 
flint i if, be some acknowledgment of the existence of a 
exact liability arising out of the particular cause of action 
natiirfc.r on which the suit is afterwards brought. 8 The debt 
need mm liability acknowledged by the .maker must be 
spuip. . gkown either by the writing or by parol evidence 
to refer to the particular claim or claims which the 

8 Such doubtful expressions of admission are also insufficient nnder 
the English law. See Banning, pp. fll and 52. 

* Mina v. Juggnt, 13 0. L. It., 385, 391, P. C. 

5 Ramhit v. Satgrtr, I. L. It., 8 All,, 247 ; Ramcoom&r v. Jakur, X. L. It., 
g Gale., 71fj, 

Nnrrayanapa v. Blmskar, 7 Bomb., 12G ; aee also I. It, R., 6 Mad., 182. 
Cf. 1.1-. R-, 7 Mad., 392. 
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plaintiff makes in the suit. If there is move than Lrotobk 

1 X 

one debt due to the plaintiff, and the defendant _ 
acknowledges one, parol evidence is admissible for 
the purpose of shewing that the acknowledgment 
relates to the debt for which the suit is brought . 7 
Where there are several debts, and the defendant 
merely writes to ask the plaintiff to come and take 
what is due to him, if it is impossible for the plaintiff 
to prove that the debt referred to is any other thaii 
the one which the defendant subsequently chooses to 
admit in his statement, the acknowledgment of liabi¬ 
lity is ‘practically ineffectual,® 

In many cases (specially where there is a single 
debt or a single cause of action) an acknowledgment 
would be binding though the amount due has not 
been ascertained at the time. 1 ' Where a letter, admit¬ 
ting liability, states that the account rendered by 
the creditor is on the face of it correct, but that the 
writer reserves to himself the right of testing the 
account by his own books before finally allowing it 
to be correct, there is an acknowledgment which is 
sufficient for the purpose of renewing the period of 
limitation . 10 An admission of the debt is sufficient, 
although the exact amount payable is disputed or 
remains to be proved . 1 A letter acknowledging a 
debt due but asking for the exact amount is suffi- 

* See Woomesh v. Eliza, 12 W. It., 0. A., 2. 

* Nobbl Kenny, 5 W. It., S. C. Ct, Kef., 3, as explained in Fearee v. 

Woomesh, a W. II,, 140 

11 Pearce v. Woomesh, !) W. R., 140. 

” Mothur;t v. Balm Lai, I. L. R., J AIL, 683, 

1 Colledgo v, Horn, 3 Bing,, 119; Banning, pp. 46, 53 ; see also 
o B, h. B., <»I0; 0 B. L, R.j App,, 43 ; Mohoah t\ Buaeunfc, I. L, R., 6 Calc,, 

340, 863 ; and Skeefc if, Lindsay, 2 Ex. D,, 314, 
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lectuee elent, 3 But where a definite sum, smaller than the 
- amount claimed, is named in the written acknowledg- 
of a definite rnent, and parol evidence cannot be given to shew 
debt'.'° r that a larger amount was meant to be admitted by 

the debtor, the acknowledgment, it is apprehended, 
is not sufficient for taking out of the statute the whole 
amount claimed by the creditor, 8 
Admission If a debtor accompanies his acknowledgment with 
yith n a promise to pay upon any condition, it is not neces- 
promibT‘ a sary under the Indian law to prove the fulfilment of 
the condition, unless the suit is brought on the 
promise as a fresh cause of action. The acknowledg¬ 
ment of liability is sufficient to renew the period of 
limitation on the original cause of action.* 

Qualified Act X\ does not require an. unqualified admission 
“W of liability. The following letter, it is apprehended, 
contains a sufficient acknowledgment of liability:— 
“ I have received a letter from your solicitors, re¬ 
questing me to pay you an account of £40. I have 
no wish to have anything to do with the lawyers; 
much less do I wish to deny a just debt. I cannot, 
however, get rid of the notion that my account with 
you was settled in 1875; hut as you declare it was 
not settled, I am willing to pay you by instal¬ 
ments. " 5 The creditor is not legally bound to give 

* Ilendell v. Carpenter, 2 Y. ami J., 481; see I, L. R„ 6 Calc., 313 ; am! 
Darby and Bosanq net, p. 49. 

* Darby and Bosanquefc* p. 61 . An acknowledgment that n part of 
a debt was duo was sufficient under the express provisions of mv 4 
Act XIV of 1859. 

1 Bee Mohmh v, Buasnmt, I. L. Jt, 0 Gala, 840, HA 853. It is otherwise 
under the English common law, see Banning, p. 47, 

See Banning, p. 46. Proof of the cx*editor*« assent is necessary to 
render such m acknowledgment effectual in England* 
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time for payment by instalments, although he relies lectukh 
on a?i acknowledgment which asks for time to pay. 11 A— 

It Is not necessary' that the creditor should assent 
to the terms of an acknowledgment before he takes 
advantage of it. * * * * 5 * 7 8 ' 

An illustration under sec. 20, Act IX, expressly AWenbe- 

~ * , • . nieiit in 

laid down that an advertisement to creditors merely to brins.^ 
bring in their claims, had no operation as an acknow¬ 
ledgment, and there can belittle doubt that the law is 
still the same. u It may, however, be otherwise, if the 
advertisement contains a promise to pay all persons on 
application who have debts owing to them by the 
advertiser; 1 

As a general rule, it may be laid down, that an Requisites 
acknowledgment under sec. 19 of Act XV must ejtey. 1 
amount to such a clear admission of an existing 
liability as would renovate the liability at the time 
of such acknowledgment. The admission must be 
made in writing, either by express pords or by 
necessary implication from the words used, ia and the 
maker must be conscious 1 that he is admitting by 


* Pearee *. WoomeBb, 9 W* 14Q f 141, 

* Offering bo pay the creditor by instalments, and prayiii g to be excused 

from the payment of intercat, is a stiflieient acknowledgment of debt, 

irrespective of thedefotor*s assent). Shah Mukkum v. Nawablmbiassoodowlali, 

5 W, R*, P- 0., 18* In talj m i\ ltag hoononckm, I, L *R , ( 6 Calc, 1 447, the pi am - 
tiff sued upon a written acknowledgment to which he wan no party, and 

although he had never before openly assented to the amount acknowledged, 
it was held that he was entitled to a decree for the amount, so long m the 
ackuo vLodgment remained uneontmcUeted and unexplained Ly the debtor- 

B See Darby and Bosauqneb, p. 67, 

8 See Banning-. p. 275 ; Andrews v. Brown, Prec« in Ciu, 335, 

10 As to implication, see Ramcoomar r. Jakur, I* L. U tf 8 Oak;*, 710, 718 5 
Baiaohand r.. Sarfrar* I, I, R,, 1 Aik, 117, 

1 See Dhurma t\ Goviud, 3-1#, R*, 8 Bomb*, 99. 
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.Ijkotuee such writing a liability, in respect of the identical 
-— right which is claimed. 2 

If a debtor’s letter 3 to the creditor contains only 
the following words:— u Send any demand you have j 
if just, I will not trouble you/’—the letter, it is 
apprehended, is not a written acknowledgment of 
liability, though it may be proved aliunde that the 
demand is a just one. But the admission of a liability, 
coupled with a claim to a set off, does not render 
the admission less effectual. 4 

Where a mortgagee obtained possession of the mort¬ 
gaged property in execution of a decree against the 
mortgagor, and filed a receipt in Court, in which lie 
acknowledged having received possession as directed by 
the decree, it was held/ that the reference to the decree 
was merely a means of defining the property delivered, 
and not to the contents of the whole decree, that 
to suppose that the writer of the receipt thereby 
admitted the mortgagor’s title would be “ to go be¬ 
yond what probably was present at all to his cons¬ 
ciousness ” at the time he gave the receipt, and that 
therefore the receipt, notwithstanding the reference 
to the decree, was insufficient as an acknowledgment 
of the right of redemption under sec. 19, Act XV of 
1877. 


2 Vcnkatarawarn v. Sriuivaa, X. L. E„ C> Mack. 182. 

* Darby and Boaanquet, p. fi t. Such a letter is insufficient under Eng¬ 
lish. law; but an offer on the part of the defendant tostttle accounts, 
though claiming balance as due to him, is sufficient. If this claim can be 
looked upon as a claim to set off, the offer to settle no counts may amount 
to an acknowledgment of liability under the Indian law. 

' Explanation, hoc. 19, Act XV. Darby and Eosanques, p, (51. 

4 Dharma v. Govind, I. L, E., S Bomb., 99, 102. 
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There is nothing in see. 19 to restrict its operation Lectpb* 
to acknowledgments of any particular classes of — -k 

rights. A right to compensation, even in a case ofwySia 
tort,''* or n right to enforce a judgment or decree 7 is, Mknow- 
it is apprehended, a right within the meaning of the ImlrAct 
section. xv ‘ 

Under the fourth head, sec, 19, Act XV, requires Fourthly, 
that the acknowledgment must be signed (that is, &LX 
made) by the party against whom airy property or Mgment, 
right is claimed, or by some person, through whom he 
derives title or liability, or by a duly authorized 
agent of such party or person. 

I t is settled law in England, that as an infant is infanta md 
capable of contracting a debt for necessaries, he is 
also capable of acknowledging such a debt, (Darby os,u,ot * 
and Bosanquet, p. 66.) But under secs. 10 and 06 
of the Indian Contract Act, an infant cannot render 
himself personally liable even by a so-called contract 
for necessaries; and as an aknowledgment virtually 
re-creates the original liability, it is apprehended 
that an infant, or a personwhois otherwise incom- 

a For the English law on bho subject, see p, 283 (note), supra. 

7 The Privy Council considers a right to enforce a decree a vested 
right, which should not be retrospectively affected by a new law. (Delhi 
and London Dank v. Orchard, I. L. It,, 3 Calc., -17, 156,) And the Cal. 
cutta and Allahabad High Courts consider sec, U), Act XV, applicable to 
acknowledgments of rights to enforce decrees. (See Ramcoomar v. 

.fakur, I. L, B., 8 Calc., 718 ; and Bamhit e, Satgur, I. L. R., 3 All.., 247, 

F. 15.) But the Madras High Court think “ it would be productive of the 
greatest inconvenience (if it indeed wore possible) to apply the provi¬ 
sions of sec. 19 to applications made in the course of suits or proceedings.” 

According to this view, an aekuowlerigment of the existence of a 
judgment-debt, of of a right to apply for a review of judgment, or to 
make any other application in the course of a suit, will nob renew- the 
period of limitation for enforcing the judgment or making the applica¬ 
tion. Rama Haw v. Venkatisa, I. L, It., fi Mad., 171, F, B. 
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patent to contract, cannot make a valid acknowledg¬ 
ment of liability. However, as the guardian of an 
infant and the committee of a lunatic represent 
their wards, and as they are not accountable for 
honestly paying barred debts, 6 * 8 * it may be contended 
that an acknowledgment by the guardian or the 
committee is an acknowledgment by the infant or 
the lunatic. But, according to the terms of the sec¬ 
tion, an acknowledgment to have the effect of renew¬ 
ing the period of limitation must be made by the 
party against whom the right is claimed ; and it has 
been held that, as the liability to pay the debts of 
their wards is not transferred to guardians and 
managers, their acknowledgments are ineffectual to 
save limitation. 3 

The case of an execu tor or administrator of a deceas¬ 
ed person is very different. The probate or letters of 
administration vest the entire property the deceased 
in the executor or administrator, an he is in all 
respects the lega 1 representative of me deceased. 
An acknowledgment by an executor or adminis¬ 
trator will, therefore, preserve a claim as against all 
parties beneficially interested in the property of the 
deceased. 10 ; 

Where there are several executors or administra¬ 
tors, the powers of all may, in the absence of any 


6 Uhovrdhry Ob uttareal t. The Government, !J W, R., 57* 

“Shaikh Rearoodaett The Collector, 10 W. R., 175; Aztiddin v* 

Xiiop, lii 0. h. R. f 112* Unless the guardian is shewn to bo legally tmtho* 

riied to m ako ackno wle cl g in ;eht», h ia ack now i e d gm ents a re \ne if ectn a 1 * 

10 See Putnam v* Bates, 3 Ruse,, IBS; Brown, p. tiOfl. Under Itulian taw, 
even the real estate vests in the executor or administrator ; ace sec, 170, 
Act X of l8i>6 ; and aco* 1, Act V of 18jl, 
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direction to the contrary in the will or grant of letters 
of administration, be exercised by any one of them 
who has proved the will or taken out administration. 1 
If one of them, acting in his representative character, 
gj ves an acknowledgment, such acknowledgment may 
hind tiie estate oi the deceased debtor. 2 

Whether a receiver appointed by a Court of com¬ 
petent jurisdiction of the estates of the debtor, or 
other person against whom the right is claimed, can 
give an acknowledgment and renew the period of 
limitation, may be a question. It has been held in 
England that he can do so in some cases. * S * * 8 His 
acknowledgment is good, if he may, under the circum¬ 
stances of the case, be treated as the agent of the 
debtor. 

-A-^i it ougIn not to be in the power of any person; 
by bis acknowledgment, to keep alive a right of action 
against another, which but for such acknowledgment 
would have been wholly extinguished, it was provided 
by sec. 4, Act XIV of 1859,' that, if more than one 
person was liable, none of them should become 
chargeable by reason only of a written acknowledg¬ 
ment signed by another of them. 

Explanation 2 of sec. 20, Act IX of 3871, adopted 
the principle of this proviso, but it referred only to 
the cases of several executors and several par tilers 
Section 21, Act XV of 1877, is more extensive, for it 


Leotphid 


A<?lmow- 
kdga>ent 
hy n 
receiver. 


Acknow¬ 
ledgment 
by one ul 
several 
joint 
debtors, 
do. 


1 See see. 271, Act X of ISOS, secs. 1)2 ami 93 of Atrfc V of 1881 

S See JJroww - PP*;. Itamnawin r, Chunder E^t 8 w' R m 

But such acknowledgment will not renew the period of limitation 

agaiust the other excontors or administrators, unless the maker of the 
acknowledgment is shown to have acted as their agent. 

' Brown, p. o!-)i , and Chinn cry e. Evans, U H. L. C., 116, 
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ackno wl b r> a u ents . 

mentions two additional cases, — viz., the cases of 
several joint contractors and mortgagees. By the 
present law, in the case of these four classes of 
persons, it is expressly provided that an acknowledg¬ 
ment by one or more of several persons does not by 
itself bind any other or others of them. Where the 
liability is not several, or being joint is not apportion- 
able, an .acknowledgment by one of such persons will 
hardly be of any use to the plaintiff ; and it lias been 
held in an English case that an acknowledgment by 
one of several joint mortgagees who were trustees, 
and who had therefore no apportionable interest in 
the premises, was ineffectual altogether. 4 

Section 21 of Act XV does not refer to acknowledg¬ 
ments made by one of several joint mortgagors, 
administrators, coparceners or tortfeasors. But this 
omission does not justify the conclusion that an 
acknowledgment by one of each of these several 
classes of persons is necessarily binding on the 
others. 15 A joint co-mortgagor is a joint co-contrac¬ 
tor, and as such is entitled to take advantage of the 
provisions of sec. 21. There is no special reason appli¬ 
cable to the case of several administrators as opposed 
to several executors, which, could have induced the 

1 Richardson v. Ytmugo, L. It, 0 Cb., 478. Banning, pp. 109, 170. The 
Punjab Chief Court, it would seem (see IUvaz, pp, 64, 66) would give 
no effect to an acknowledgment by one of two joint mortgagees in any 
case unless the maker acted as the agent of the other. The reason 
nssi gned is, that there is no provision (as there is in see. 28 of 3 and 4 
Will. IV, o. 27) giving sueh acknowledgment the effect of breaking up 
the joint mortgage into portions. If reference to the speech of the Legal 
Member in the Legislative Council were allowable, it would have appear¬ 
ed that tho Legislature did nob intend that there should be any difference 
between the Indian law and the English law on this subject. 

a As to the English law on this subject, see Brown, p, (503. 
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Legislature to apply a different rule to their case, leotukk 

As for severs.il coparceners, if each of them ha.s con- _1. 

struct! vely a separate and distinct possession, there is 
no reason to suppose why any one of them should he 
hound except by his own act. Generally Speaking, 
the liability of tortfeasors is several and it was not 
necessary to enact that the ackno wledgment of liability 
by one tortfeasor should not keep alive the several 
liability of another. 

It is apprehended, that sec. 21 mentions those cases R? on* *of 

1 . , several 

only m winch the act of one of a set ot persons is joint 
likely to he considered as the act of the others, and, 
by way of ex planation, it tells us that, e ven in these 
cases, the acknowledgment of one shall not renew 
the period of limitation against the others. The case 
of one of several joint-tenants of property under the 
Mitakshara, making an acknowledgment of right, 
might, have been mentioned, but unfortunately no 
reference is made to such a case. 

"When the person making the acknowledgment 
sustains, and is liable in, two perfectly distinct charac¬ 
ters, the Courts look to the-.character in which the 
acknowledgment is made. 8 

An agent for making an acknowledgment may be Who are 
authorized to do so in any of the modes recognized *uti^ri*«i 
by lawr “No-one,” says Mr. Ilrown, 7 “can fccOme«ck» fl w- 

.-I o a J Jedgmeutr 

tiie agent oi another person except by the will of 
that other person. His wall may be manifested in 
Writing, or orally, or simply by placing another in 
a situation in which, according to ordinary rules of 


s Brown, p, G15 ; FortUiau v. Wallis, 10 Haro, 217. 

* Biwn, p. 621. 
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Lecture law, or perhaps it would ho more correct to say, 
— according to the ordinary usages of mankind, that 
other is understood to represent and act for the per¬ 
son who has so placed him, but in every case it is 
only by the will of the employer that an agency can 
be created. The appointment of an agent, therefore, 
is either express or implied. When express, may be 
either in writing or by parol. When implied, may 
be either by the employment, or by the adoption 
and ratification of the acts of another person." 8 
The authority of the agent may be general or 
special.® 

It is not necessary that the authority of the agent 
tfiefaceof ^tould appear on the face of the written ncknowledg- 
thewruiug. merit. The fact that the agent had authority may 
be proved by parol evidence, 10 except whore the prin¬ 
cipal is a corporation aggregate. 1 
Authority An authority to make an acknowledgment mav he 

to borrow. , J . ° J 

interred irom an authority to borrow. Even where 
there is a -written general authority, other evidence may 
prove the existence of such authority, 3 though it Is 
certainly better to produce the am-mookhiarmmah or 


As bo prior express authority and aubseqaent ratification, consider t&Q 

maxim T&tih&bitio t *e t ru hit it ?*, ct wiwud&io v otja Ip ft v (ztu T f 

nod sec Earn Kumar v. Jaklar, I, L, E,, 8 Gale., 716, 718 ; and Dinamoye -V. 
Leah mi put, 6 0. L, R ti 101, 105, P, 0, 

As to the implied general authority of dennuis and ■nwhnrirs, whoso 
or*h,navy duty it'would bo to carry on their master’s correspondence, see 
Mohesh v. Busaunt, X, jB, R. f 6 Oalc>, 340, 351, 

* See nee, 20, Act IX of 1871, 

1<v See Home hand t. Voliara, I. It, IL, 7 Bomb,, 1515 f 618, 

1 Brown, p, 625, For an exception to this exceptional rule, see g f 62£h 
3 Dmomoye i\ Lnchmiput, 6 0. L. R,, 101, 105>]? t a 
a Stto, ill of the Evidence Act refers only to the terms of cvntracts t 
grant# or di'ijLwntlom af propht $| See 6 0, L> B., 106, P, C, 
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give secondary evidence of its contents, where such 
evidence is admissible. 

An acknowledgment signed by a person whose 
service as general, agent of the maker had come to 
an end is, of course, of no effect, where the creditor 
or his manager is aware of the fact. 4 Authority to 
adjust accounts, whether special 5 or general, is suffi¬ 
cient for the purposes of an acknowledgment, But 
the authority should have reference to the claim In 
question. 8 A pleader making a written acknowledg¬ 
ment in a petition will bind his principal if he is gene¬ 
rally or specially authorized to make the acknowledge 
ment, or If his acts are ratified by the principal/ 

A person making an acknowledgment in writing 
at the request, and in the name, of the person liable, 
is his agent to all intents and purposes. 8 

It has been held that the managing member of a 
joint Hindu family has the same authority to acknow¬ 
ledge as he has to create debts on behalf of the 
family, but has no power, without special authority, 
to revive a claim already barred by limitation, except 
as against himself/ 

An acknowledgment under sec. 19, Act XV, may 
be made to a stranger, but an acknowledgment 


IiEOTTTRE 

X. 


Authority 
to adjust 
accounts 


PJeadfrr/i 

authority* 


Authority 

Of 


Fiflhh, 
To whom 
must an 


* See 6 (X h. R , p. 106, P, C, * Seo 6 Qi h. R-, p* 107. 

a Brown, p* 620* 

7 limn Coomav j\ Jakur, I. L. R. f 8 Caio T , 716, 718; Ramhit v> Satgur, 
I, L. E>,3 ML 247, 

B Brown, p, 630 • Herhohand Yoh&ra, I. L. R,, 7 Bomb,, 615, 618, 
Chlnnaya ». Oattmafcliami 1. h. R., 5 Mad., 169, F. B,, which overrules 
Kutnor&s&mi v, Pala, L L, It., \ Math, 385, See also 14 B, L, R*. 21 (Qopal 
Naraiu ik Muddomuti^e), m to debta already barred* Cf. the remarks 
of Westropp, C* J,, at p* 72* I, R, R, f 2 Bomb, A barred debt can be 
revived by a jprifyfae in writing, 

U 
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M the person entitled to the money under the degree or 
ie^mai*t order, or to his agent. Where no money is secured 
•n^Jso) by the decree or order, it -would seem that no 
be made. ac k no ^i ec ]g m ent will be of any avail under art. ISO. 


The effect of a sufficient acknowledgment of liabi¬ 
lity, duly written and signed, is to give the plaintiff 


The effkct 
of a good 

ftcUtKAV- 

Ie%ment 


or applicant a new period of limitation according to 
the nature of the original liability,—that is, of the 
liability which exists at. the date of the acknowledg¬ 
ment. If a judgment-debtor duly acknowledges the 
right of his opponent to a decree for the possession of 
land, and his own liability under such decree, the 
judgment-creditor will have a fresh period of three 
years. (under ar t. 179) from the <1 ate o f the nek now- 
lodgment, although the period, for instituting a suit 
for possession is twelve years. The original liability 
here is the j udgmen t - cle b tor’s 1 1 ah i 1 i ty to proceed mgs 
in execution, not the extra-judicial liability to restore 
,tlie land, which, since the decree, has merged in 
the liability under the decree, 

d«?ortts ^be liability, whatever it may be, is, as if it were, 

being recreated at the date when the acknowledgment is 

ngjim or ^ v , 

!,lven. signed under sec. 19, or at the date when the acknow¬ 
ledgment is given to the judgment-creditor or his 
agent under art, 180* It is apprehended that the 
date of the acknowledgment under art. 180 is the date 
when it is given to the proper person, for until then 
it is not a valid acknowledgment under that article. 11 ’ 


See Joy no v, Hughes, 10 Ex., 430, cited in Brown on Limitation, 
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"W here there are several acknowledgments, it is not lecjtuku 
necessary that they should all be made within the 
ordinary period calculated from the ordinary starting a aeries o£ 
point _ of limitation. The first acknowledgment laments, 
must, Jndeed, be made within that period, but the 
second may be made within the ordinary period 
computed from the date of the first acknowledgment, 
the third within the same period from the date of 
the second acknowledgment, and so on. The plaintiff 
or applicant will be in time if he brings his suit or 
makes his application within the ordinary period from 
tk$ date of the latest acknowledgment, supposing there 
lias been a continuous chain of such acknowledg¬ 
ments. 1 

1 See Mobesh v. Bnsaunt, 1.1. It,, 6 Calc,, 310. Under art, 180, soiled. ii. 

Act XV, it is perhaps not necessary that the acknowledgments should 
l*e made within the periods indicated above.—See p, 23D, inq>ra. 
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LECTURE XT. 

PART-PAYMENTS, AND PAYMENTS OF INTEREST, 
EXTINGUISHMENT OP RIGHT BY LIMITATION. 

—-tKI 1 -— 

Limitation Bills, 3855—1859, on the effect of payments — The English law ns 
to payments— Under Act XIY payments did not renew the period ot limit¬ 
ation, except in three oases— Amendments introduced by Acte IX and 
XV, Difference between payments of interest and part-payments — Receipt 
of the produce of mortgage land when a payment — Payments by one of 
several joint-debtor 9 how far effective—Payment of part of a kgw-V 
not provided for—Payment of part of a debt, or of interest on a debt or 
legacy — What is a debt? — Tito principle on which the exception as to 
payments is bflsed — IfltercsJ must be paid ns such, part-payments need 
not — Appropriation of payment to interest by creditor not sufficient— 
A payment saves-the whnk claim —Payment need not be in money — 
Test of a good payment —Constructive payments — Sums realized by 
creditor, by sale of debtor’s property, not sums paid — h and to 

whom — Person liable to pay debt or legacy — Part-pay moot, must be evi¬ 
denced by the handwriting of the payor — The case of a payment, where 
there 13 more than one debt, considered — Appropriation of payments by 
creditor to particular debts sufficient — Other provisions of Act XV a - to 
payments. Arts. 146 and 180 —The Indian Law Commissioners’ views on 
the extinction and acquisition of rights by lapse of time —Act XIV silent 
011 this subject —The provisions of Act IX—Section 28, Act. XV, extin¬ 
guishes rights to property—Right to legacies, debts or damages not 
extinguished by sec. 28 — Sec. 28 explained— Suit not ah application — 
Possession not the quasi -possession of incorporeal rights — ‘Kent’ as an 
estate of inheritance is ‘property' —Possession of moveables which are 
specifically recoverable is “possession of property” — Is a trademark 
‘property?* — Summary suits under ace. 9, Act 1 of 1877, not “suits fur 
possession What are suits for possession of property, and what not— 
(Right extinguished when suit barred under arts. 46 mid 47) — If the recovery 
of an interest in. property possession within the meaning of sec. 28— Right of 
private owners when extinguished — Right of Government when extinguished 
— See. 28 how far retrospective —The right extinguished is the right of a 
particular person or persons — Effect of the extinction of right— Where there 
has been continuous adverse possession — In the case of successive and inde¬ 
pendent trespassers —Continuous possession transfers the right and confers 
a good title — Person in whose favor limitation is running has 1 transmis¬ 
sible interest — Sec. 28 gives a good title against the party whose suit is 
barred — Title gained commensurate with interest extinguished — Title 
gained is sometimes gained ou behalf of live landlord of the \possessor — 
The doctrine of estoppel may affect the transfer of the right — Accessory 
rights extinguished with the principal. 

The Section relating to acknowledgments in the 
Limitation Bills of 1855—1859 contained a provi* 


PART-PAYMENTS, AND PAYMENTS OF INTEREST. 309 

sion by which an indirect admission/ by a part- Iwjp 
payment on account of principal or interest, was —- 
allowed to renew the period of limitation, in the same 
way as a direct admission in writing that a debt or meata * 
legacy or any part thereof was due. But on the 
motion of Mr. Peacock (now Sir Barnes Peacock) this 
provision was omitted, Mr. Peacock said:—''This 
part of the section is in accordance with the English 
law, but I object to the ride laid down by the English 
law respecting the effect of a part-payment. That 
rule proceeds on the principle that a part-payment 
operates as an acknowledgment from which a new 
promise to pay maybe implied. It seems to me that 
in this country proof of part-payment should not 
have this effect.” 3 

Before the Statute 9 Geo. IV, c. 14, the decisions of The Kn*- 

lisii law as 

the Courts had established two modes whereby a case m- 

, . ,, “L , meats. 

might be taken out of the operation or the English 
Statute of Limitations. 4 These were, first, acknow¬ 
ledgments, or express promises to pay ; and secondly , 
part-payments. The Statute of Geo. IV required that 
acknowledgments and promises to have that effect 
must be in writing, but it expressly reserved the 


1 Generally speaking 1 * * payment is a mode of acknowledgment or admis* 

bIotl But; sec. 10 of 3 Sc 4 Will* IV, o* 27 (like sec. 21 of Act IX of 1871, 
and sec* 20 of Act XV of 1877) treats payment as distinct from aeknow- 
lodgment, while the Limitation Bills of 1885—18$9, following &eo. 5 of 

3 s 1 Will. IV, o- 12, proposed that there should be uofc merely a pay* 
meut, but an (lAmi-xtim or tymmt by jmymmt. See Brown, 

pjx 580. j$0'; and Whitby v. Lowe. 2 DeCL & 712* 

3 See the Proceedings of the Legislative Council of India for the year 
1859, p* 58; and sec* 18 of the Bill of 1855; and soo, 1 ft of the Amended 
Bill of 1859, 

4 In modern times, Statutes of Limitation are construed mote strictly^ 
and Judges do not introduce exceptions to their operation, 





■IWV* 
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Lectuuk effect of part-payments. Again, the Statute 3 and 4 
ii, Will. IV, c. 42, sec. 5, expressly puts acknowledg¬ 
ments by writing, and acknowledgments by part- 
payment on the same footing, and gives a new period 
of limitation from the one, as well as from the other. 
The Statute 9 Greo. IV was extended to the Supreme 
Courts in the Presidency-towns by Act XIV of 1840, 
UmfcrAct But sec. 4, Act XIV of 1859, expressly pro- 
ments tiki vided for the single case of an acknowledgment in 

not renew t , , p 

tita porioii writmer. si vim? to that the same enect which it has 



eaaea. other acknowledgment—an acknowledgment, by part- 

payment, just as much as an acknowledgment by 
words only. 5 In Gorachand Dutt v. Lokenath Duttf 
it was held that a part-payment, even when it was 
proved by a memorandum signed by the defendant, 
was not such an acknowledgment in writing as was 
required by sec. 4, Act XIV of 1859. What 
sec. 4 required'was an acknowledgment in writing 
that the debt or a part of it was due, not a mere 
acknowledgment of' a fact from which it might be 
presumed that the debt or a part of it was unpaid or 
doe. 

There were, however, three specified cases in which 
Act XIV allowed payments ou account to renew the 
period of limitation. These were, first, the case of 
Suits for shares in joint family property (sec. I, 
cl 13 ); secondly, the case of suits in the Supreme 
Courts by mortgagees to recover immoveable pro¬ 
perties mortgaged (sec, 0); and thirdly , the case of 


6 See Raja Icvara Dus v- Richardson, 2 Mad,, 84. 
* 8 W. K., Sclo. 
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proceedings for enforcing the judgments, decrees or 
orders of the Supreme Courts (sec. 19). 7 

Section 21 of Act IX of 1871 gave a new starting 
point in every case of payment (before the expiry of 
the period of limitation) 8 of interest on a debt or 
legacy . In case* of payment of part of the principal 
6f a debt, the same section of Act IX. renewed the 
period of limitation, but only when the debt arose 
from a contract in writing, and the fact of p.yyment 
appeared in the handwriting of the person making 
the same on the instrument, or in his own books, 
or in the books of the creditor, 0 Act XV of 1877 
repeated line first half of this proviso, and extended 
the effect of part-payment to all debts whether 
arising out of a contract in -writing or not u Why/' 
asked Mr. Wilkie son. the Recorder of Rangoon, 


f Sec. Act XTY of* 1859, corresponds to No* 149 of Act IX of 1871 
and No, 14(5 of Act XV of 1877, See, 19 f Act XIV, correspond to No, 169 
of Act IX and to No, 180 of Act XV* 

6 The 4 prescribed period ” in sec. 21 (corresponding to sec, 2% 
Act XV) is the period of iimitation not the period of payment of the 
money advanced. See Ramsebuck -i\ Randall, I. L, R,, 6 Oalc,, 815. 

D An, account stated is nob a contract in writing within the meaning 
of this proviso. (Amrifealuli 9 , Maniklah 10 Bom., 375 ) A tradesman-B 
bill is not such a contract. (Thompson’s Act IX of 1871) p. 21,) 

The reason of the proviso as to part-payments 11 will be found in the 
wholly different mode in which the inference of an unsatisfied debt is 
raised by the payment of part of the principal and the interest respect¬ 
ively." (Sec Savigny Sya, t Vol V, § 315 ; and Tippets ?\ Keane* 1 Or, 
M* & R, f 252* cited by Holloway, J. f in Valia v. Virn, I* L. U., 1 Mad*, 
228.) A pay ment of money m initewst is not liable to bo construed m 
a pay moot in fill i discharge of the debt, The reason of the nroviso in 
sec. 21 of Act IX was probably this :—1£ the debt did not arise out of 
a contract in writing-, the amount of the debt might not bo easily deter¬ 
mined at blie time of payment* and the debtor might easily contend that 
the payment was in full discharge of all that he admitted to be duo. 
See* Darby and liosanquet, p. 72. 
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Jjeotubu “ should ft part-payment endorsed on a promissory 
* ' note by the payor, or one admitted as such, in his 
own handwriting in the payee’s bill-book, be entitled 
to more consideration than when a customer signs to 
a payment on account of principal In a shopkeeper's 
book or on the lull which he has made out in respect 
of articles that were purchased over the counter ? ” 
And the Legislature, in 1877, thought it would suffice 
to provide that the fact of part-payment should 
appear in the handwriting of the person making it. 
The ordinary case of a debtor making a part-payment 
by letter lias thus been provided for. 10 
Receipt ot Act IX of 1871 did not provide that the receipt 
of mort- of the produce of mortgaged land by a mortgagee in 
possession should lie deemed a payment either of the 
jmyjueut, p r p ic jp.j or the interest of the mortgage debt. 
Where land was mortgaged to the plaintiff with pos¬ 
session for a term of years, and the mortgagor took 
a lease of the land from the plaintiff, some years after 
the execution of the mortgage, and paid rent under it 
even after the expiry of the mortgage term, it was held 
that the case being governed by Act IX of 1871, the 
payment of rent under an agreement entirely independent 
of the original mortgage could not be regarded as 
a payment of interest as such. The Court observed:— 
u It is pleaded that the suit is barred by limitation, to- 
which the plaintiff replies that the receipt of rent 
was in fact a payment of interest, and that from the 
date of the payment of rent a new period of limita¬ 
tion is given for the recovery of the debt. Under 
the present law (Act XV of 1877) this may be so, 


1 * See Frooeediogd of tlie XiegiUattvo Council of tlie IDtli July 1877, 
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if it be held that payment of rent by the mortgagor Iiectubs 
is smoh a receipt of produce in virtue of a usufruc- __1 
tuary mortgage as is deemed equivalent to a pay¬ 
ment of interest, but this provision is not to be found 
$n Act IX of 1871; and although, if the payment of 
rent had, as part of the original agreement or other¬ 
wise, been agreed on as a provision for the interest on 
the debt, we might have held it fell within the 
narrower terms of Act IX of 1871, yet, in the cir¬ 
cumstances of the present case, it is impossible in 
our judgment to hold that the payment of rent 
under an agreement entirely independent of the origi¬ 
nal mortgage can be regarded as a payment of 
interest as such.’ 71 

Section 20, Act XV of 1877, expressly provides, 
that “ where mortgaged land is in the possession of 
the mortgagee, the receipt of the produce of such land 
shall be deemed to be a payment for the purpose of 
this section/’ Independently of any express stipula¬ 
tion to that effect, the receipt of the rents and profits 
of the mortgaged, land (supposing the mortgagee is in 
possession) is constructively a payment either of the 
principal or the interest, as the case may be. The 
mortgagee is supposed to pay, for (or as the agent of) 
the mortgagor, to khnself as the creditor. 1 * 3 Where 
the receipt exceeds the amouut of interest due, or is 


1 'Ummor i?. Abdul, t r Ii. R., 2 Mad,, 165. In Brooklbhitrrt v* Jessop 
(7 Sim;, 138) it wa& held iu England, that the receipt of rents by an 
equitable mortgagee in possession might be taken frprifaeie f as a pay¬ 
ment either of the principal or the interest of the debt, so as to prevent 

time running against his claim for the money* Bee Brown on Limit¬ 
ation, pp. 58S, 662; and Bauning t p. 77. 

3 Brown, p, GOO* See Brockleliurst v* Jessop, cited above** 
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Lecture otherwise a part-payment of the principdl.it is appre- 
bended that the fact of the rents and profits having 
been received, must, according to the general proviso 
to sec. 20, appear in the handwriting of the mort¬ 
gagee or his agent, 

payments Act IX of 1871, like 9 Oreo. JV, c. 14, did not pro- 

by one of 7 1 

vide that payments of interest or ■part-payments by one 
or« how 0 f several partners or executors should not renew 

far effect-* 1 

ive * the period of limitation as against the others. But 
following sec. 14 of the Mercantile Law Amend¬ 
ment A.ct (19 & 20 Viet., c, 97) and the Massachu¬ 
setts Revised Statutes, Act XV of 1877 extends to 
payments the rule applicable to acknowledgments. of 
liability, and enacts that one of several joint con¬ 
tractors, partners, executors or mortgagees shall 
not be chargeable by reason of an acknowledgment 
or a payment made by another of them.' 3 
lvymMit As a legacy is not necessarily payable in full, but 
« is liable to be reduced in proportion to the assets 
M>, available for satisfying it, a. payment by the executor 
of a part of a legacy does not imply an admission on 
the part of the executor that a larger amount is 


8 See sea 21, Act XY; Loot are 11, p. 301 ; and Angell, para. 281, 
A fter the pacing of 9 Geo, 1V\ c, 14, in Wyatt Ifodaco, it Was held 
in England that, although an achnowledgnwnt hy one of several joint 
contractors could not prevent the others from taking ad vantage of 
the statute of Limitation, the effect of a payment was not confined to 
the individual making it. And before the enactment of 9 Geo, 1V, 
,e. H, even an aclmowladgmeM by me of two joint contractors took 
the whole case out of the Statute of Limitation. Sec Whitecombe 
Whiting, and Angell, paras, '248 and 27i> ( There is, however, a difference 
between an Acknowledgment and a Payment, ‘'inasmuch m the latter 
is a beneilt to all persons liable to the debt, as it relievos them from 
bo much of their liability,” Act XY of 1877, like 19 and 20 Yiat, ? e* 97, 
does not attach any importance to this difference. 
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payable. This is probably the reason why Act IX lectyhe 
of 1871 was, and Act XV of 1877 is, silent as to .1— 
the effect of a payment of a part of a legacy. 

The payment of interest on a “ debt or legacy,’* or payment 

° J ’ of part of 

oi a part or the principal of a • hot, if made before: Mebt, or 

- 1 # j 1 4 L 1 * T * * nt€re *t 

the suit is otherwise barred, oaves the plaintiff a new <**»jM>* 
period of limitation, according to the nature of the 
original liability. 

Servant’s wages are a i debt’ within the meaning' wtmi isa 
of this rule. Money due for goods sold is also a 
1 debt/ 1 

“ In general,” says Black stone, “ whenever a con¬ 
tract is such as to give one of the parties a right to 
receive a certain and liquidated sum of money from 
the other (as in the case of a bond for payment of 
money, or an implied promise to pay for goods sup* 
plied, so much as they shall be reasonably worth), 
a debt is then said to exist between these parties ; 
while, on the other hand, if the demand he of uncer¬ 
tain amount, as where an action is brought against 
a bailee for injury done through his negligence to 
an article committed to his care, it is described not 
as a debt, but as a claim for damages.’ 1 The debt, 
however, is not a contract, but the result of a con¬ 
tract. * 5 There is nothing in sec. 20, Act XY of 1877, 

1 Nobiii Kenny, 5 W. Il. t 3 . C, Ct„ 3. 

5 See Stephen's Blaekatone, Vol. IX Under English law, contracts arc 
either simple contracts, or contracts by specialty or by matter of record. 
Judgment-debts arc debts of record* In Kally P costume ih Heeralal, 

L L. It., 2 Cala, 468, It wits held, that although a sum due under a decree 
may some times be properly called a * debt/ the provisoes to see* 21 
and article 169 of Act IX of 1871 shewed that, in that Act, ‘ debt 1 meant 
a liability to pay numey for which a suit could be brought, and not 
one for which judgment had been obtained* The soundness of this 
ruling was doubted by Stii&rt, C, X, in I, X R,, 3 All, 247, F> B, 
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to prevent its application to debts secured by 
a mortgage or a judgment. 0 Sections 20 and .21 
expressly refer to mortgages and mortgagees. 

Debt includes liquidated damages, but not unliqui¬ 
dated damages, which cannot be ascertained except 
by the decision of a properly constituted Court. 
“Where a bond was conditioned for the replacing, 
by a certain time, of stock which the plaintiff had 
sold out for the defendant's benefit, and for the pay¬ 
ment in the meantime of such sums as would bo 
equal to the dividends of the stock, a payment on 
account of such last-mentioned sums was held not to 
have the effect of keeping alive the right of action 
for not replacing the stock, as the damages recover¬ 
able for such a breach were unliquidated.^ 

Payments, whether of interest or of part of the 
principal, arc seldom made without deliberation. T hey 
are (generally speaking) acknowledgments of the sub¬ 
sistence of the debt,—not by words but by conduct^ 
The principle upon which a part-payment in Eng¬ 
land takes a case out of the Statute of James I is, 
that it admits a greater debt to be due at the time 

Ami njff, that the proviso as to part-pay meats has been considerably 
modified, it is apprehended that boo. 20 of Aot XV applies to judgment- 
debts as well as to other debts. The proviso to art, ISO, Act XV, 
however, still applies bo some judgment-debts. 

“ As to j udgment-debfcs see the precedin g note. As to mortgage-debts, 
it is observable, that, under art. 146, Aot XV, in suits in Courts estab¬ 
lished by Royal Charter in the exereiae of its ordinary original civil 
jurisdiction, to recover from the mortgagor the yxmcstioit of iminovo- 
uble property mortgaged, the last payment of interest or part-payment 
is the starting point of limitation, As to the effect of payments in suits 
ju olkrr Courts forj jofsepifym of the mortgaged property, see 16 W. 
II., P. C., 33, 30. In suits to recover the dab t or charyo in any Court, 
payments under see. 20 wiii give the plaintiff a new starting point, 

* Darby and BoBanqueh, p, 106. s Brown, p, 067. 





PART- PAYMENTS, AND PAYMENTS OF INTEREST. 


317 


of the part-payment. 9 Tim payment of interest top 

qua interest, is evidence of the existence of the debt, — 
and a. payment made as part-payment raises the 
implication that the residue of the principal sum is 
due. The Indian Legislature, while expressly requir¬ 
ing that the interest paid must be paid as interest , 
does not enact that payments of parts of the principal 
sum due must be shewn to be payments made as 

part-payments. 

It would seem that, under sec. 20, Act XV of 1877, 
if the fact of payment of a part of the principal 
of a debt appeared in the handwriting of the debtor 
or his agent, and the period of limitation had not 
expired at the date of the payment, the creditor 
would be entitled to a fresh period of limitation, 
although the debtor intended the payment as a pay¬ 
ment of the whole debt in full The statutory 
exception in 3 and I Will. IV, c. 4 2, sec. 5, requires 
not merely a payment, but an acknowledgment fry pay¬ 
ment . The Indian Act does not require the implica¬ 
tion of a promise or even an acknowledgment by pay¬ 
ment. 

In the case of payment of interest,™ although it ia 


* Tippets Heaue, .1 C. M. &c R,, 2f>2. From the admission of the 
existence of the debt the law raises an implication of a phmuti to 
pay, and where this implication ie rebutted by the circnmstances of 
the case, the payment is mob sufficient to take the case out of the Statute 
of James L 

10 * Interest 1 means not merely that which is reserved by the original 
iammtwUj note, or mortgage, aa recompense for the use of the money 
advanced, tmd payable before the principal amount becomes due, but nil 
interest recoverable for the non-payment of money alrtHtdij due* M In* 
torest, in its ordinary sense,’!, m* Mlirkby, J., M means SOtoofching paid for 
money overdue, 1 ' (Ram Chuader Juggntmomnohiny, I. L, R», 1 Oalc., 
283, BOR) Primd facie, a debt which curries interest appeals to import a 
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Lkcitbh! not necessary that the fact of the payment should 
~.L appear in the handwriting of the person making the 
same, it must be shewn that the payment was qua 
interest. It has been held 1 that where payments are 
made in reduction, of a general balance of accounts, 
without any intimation by the debtor that they are 
on account of interest, such payments are not pay- 
. ments of interest as such nothin the meaning of 
Appropna- sec. 20. Appropriation of the payment to interest 
payment to by the creditor is nor sufficient. Interest for the 
c'. editor delay of payment post diem, in the absence of an 

notaaffl- . r , 

cient, express or implied contract , is not interest properly 
so called. It is payable only as damages for breach 
of contract, 5 

Payment of interest on a note which, does not 
carry interest on the face of it, and on which no 
demand is proved to have been made, is sufficient to 
take the case out of the English Statute of Limitation, 
a payment It is apprehended that, under the Indian law. if a 

Bnvca the 1 . , . .' , , 

whole debt properly carries interest, so that the principal 
and.interest constitute one demand or claim,, part- 
payments or payments of Interest will keep alive the 
whole claim to principal and interest,. 3 
™‘uKtbe ^he payment of interest or part of the principal 
in money, need not necessarily be made in actual money. 

debt already due. (Angell, mo w 95.) Payment of interest 5 efore the 
principal sum becomes due is of little importance for the purposes of 
see. 20, Act XV of 1877. In common parlance, interest Includes damatjm 
for non-payment* See Brown, pp. 869, 870 ; Forsyth v* Bristowo, 8 Ex*, 716, 

1 Kanmantmal v. Rambabai, I. L, ft., 3 Bomb., 198- Bee also Karon ji n. 
Muprnirum, I* L« R. T 8 Bomb,, 103,106; and Surju KhawMsh^ I- L, JL t 
4 AH, 512, 514 

s Cooke v, Fowler cited at p. 90 of 25 W. ft* But the payment of such 
damages as inter will probably keep alive the debt* 

* Bee Darby and Bosanquet, pp- 70, 71 ; Banning. pp. 65, 60. 






PART-PAYMENTS, AND PAYMENTS OF INTEREST,' Aid 

Any tiling’ received winch the parties agree should go 
to reduce the debt or pay tlie interest, is a payment — 
sufficient to take the debt out of tlie statute. 1 ay- 
ment in goods, or even affording maintenance to the 
creditor’s child, may, upon agreement, be a good pay¬ 
ment, So, upon, agreement between the parties, the 
payment by the debtor of money owing by the 
creditor to a third person may be a good payment. 1 ' 

The correct test as to what transactions between Test m ^ 
the debtor and creditor are equivalent to payments for mens, 
the purpose of avoiding the statute is laid down in 
Maher v. Maher (L. K., 2 Exeh., 153). All the 
Judges of the Court of Exchequer seem to have 
agreed that any facts which would prove a plea of 
payment, if the debtor were subsequently sued fot 
the sum alleged to be paid, would be sufficient to 
bar the statute.* 1 

It has been held in England that where a tenant 
for life, of an estate subject to a charge, is entitled to ™ nt8 . 
the interest of the charge, he will be deemed to have 
kept down and paid the interest, and thus preserve 
the right to the capital of the charge. 7 Biff as one 
particular case of constructive payment, viz., that 
relating to the receipt of produce of mortgaged land, 
is expressly mentioned in sec. 20, Act XV oi 1877, 
it may be said that other cases of constructive pay¬ 
ments are impliedly excluded. 

It has been held that sums not voluntarily pain, hut 


* See Banning, p. 72 , Hooper v. Stevens, *1 A. nnd E„ 71 Bodger v. 
Arch. 10 ISjrcli.. 888 . Ah to part-paymoate by bills, see Banning, p. 7i. 

1 Brown, p. 588; Banning,p. 73. 
s Darby and BoeaiKjuet, p. 80 ; Banning, p .73. 

7 Brown, p. 588 ; Burrowes v. Gore. 0 2> Jj. C., 007. 
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IjE€T(jra 

XI. 

creditor, 
hy ante of 
debtor's 
property, 
i*oi sums 
paid. 

Payment 
hy and to 
whom. 


Person It- 
able to pay 
debt or 
legacy. 


realized by a private sale of the debtor’s goods in the 
possession of the .creditor, or by an execution-sale of 
the defendant’s property, are not sums paid by the 
debtor or the defendant within the meaning of the 
.Act.* 

It is necessary that the payment should be made 
by the <£ person. liable to pay,” or his agent duly 
authorized in this behalf. A payment by a mere 
stranger without the knowledge of the debtor, or by 
an agent after the termination, or beyond the scope, 
of his authority/ is of no avail. The payment may 
be made to the creditor or to his agent, or by agree¬ 
ment between the parties to any person on his 
account. Such agreement may be express or implied. 
The course of dealing between the parties, or even 
subsequent ratification, may be sufficient to prove the 
agreement. 10 Section 20, Act XV. it may be observed, 
expressly states by whom the payment is to be made, 
but it says nothing as to the person to whom the pay¬ 
ment must be made. (Cf. art. 180, Sched. II.) 

In the ease of a debt, the “ person liable to pay ” 
is the original debtor, or any other person who 
derives his liability from such debtor, or who for 
the time being represents his estate. 1 Payment of 
interest by a tenant for life has been held to be 


* See Ituglioonnth 0 . Banco Shiromonee, 21 W. It, T 20 \ Kara chandra 
Devba, I L. li*, 0 Bomb., ; Fuckoruddcen Mokiraa, L L. B. s I Gale** 
029. 531 ; ’Nnrroaji Mngniram, I. L. It., 6 Bomb., 103* In this last caae 
it was held that moneys received (by a commission agent) by warp Ins 
proceeds of goods (belonging to his easterner) sold in England, Subse¬ 
quent to an adjustment of accounts between the parties, were pot 
jMff mrnt'i within the meaning o£ see* 20, Act XV of 1877* 

H As to duly authorized agents, see pp< 303 et supm* 

10 Darby and Bosanqaefc* p. 77* 

1 Hoe Brawn, p, 018 ; Banning, p. 180 ; Darby.and Bosanqupb, p, 01, 
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sufficient to preserve a debt, charged upon the land, leotuee 
against the remainderman. 2 In the case ol a legacy, —1 

the “ person liable to pay ” is primarily the executor 
or administrator. 

Payment of interest may be proved by any legal mu-pay^ 
evidence, 3 but the fact of payment of a part of the ba evident 

** (!ii b? tliG 

principal of a debt must appear in the handwriting iMwrit- 
of the person making the same, viz . the debtor or payor, 
his duly authorized agent. It has been held by the 
Madras High Court, that where there is a writing 
setting out the fact of payment, and the debtor 
affixed his mark or signature thereto, he adopts the 
writing and makes it his own, and by his signature 
causes the fact to appear in his own handwriting'* 

This interpretation is in accordance with the probable 
intention of the Legislature, but the language of the 
proviso, strictly construed, leads to a different conclu¬ 
sion. Where the memorandum of payment is in the 
actual handwriting of the debtor or his agent, it is 
not necessary that it should be marked or signed by 
the payor. If the writing is not forthcoming, 

2 Brown, p, Cl 2 7 Burro was r. (lore, 6 H* L. C. t 007. 

Payment of interest by the executor of the debtor would keep alive the 
dt'bt even against legatees who are bound to refund under sec, 321 of 
Act X of 18(15, The suit to compel a refund must; however, be brought; 
within the tune allowed by art 48 of Act XV of 1877, See Darby and 
Bosanquefc, p. 86. 

3 When the amlitoT charges himself with receipt of interest by way 
of endorsement on a bond, if the entry is proved to have been written 
before the expiry of the period of limitation, when its effect was clearly 
in contradiction to tin writer’s pecuniary interest, such endorsement or 
entry is receivable as evidence of the payment after the death of the 
writer, under see, 32, ch 3, of tho Endian Evidence Act, 1872, See Bose 
?\ Bryant, and Searle v. Lord Barrington, cited in Norton's Law of Evi- 
deuce, 0th Ed., pp. 182, 183. 

* Ellappa Annanutloi, I. L, R,, 7 Mad, s 76, 79* 
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PART-PAYMENTS, AND PAYMENTS OF INTEREST. 

secondary evidence of it will be of no use. The 
payors written memorandum of payment is the only 
evidence of part-payment Which the Court can look 
to for the purposes of sec, 20. 

The identity of the debt on account of which a 
payment is made, like the payment of interest, 
may be proved by any legal evidence. “ If,” say 
Messrs. Darby and Bosanquet, 0 if more than one 
debt is shown to have been due at the time of 
the payment either of principal or interest relied 
on, a question arises whether such payment was 
made on account of all the debts, or was appropriated 
to any one or more, and if so, to which of them. 
This appropriation need not be proved by any 
express declaration of the debtor at the time of pay¬ 
ment, but any expressions used by him, either before 
or after that time, or any other circumstances from 
which it may be inferred that the payment was 
intended to be appropriated to any particular debt or 
debts, or was made on account of all the debts col¬ 
lectively, will be sufficient for this purpose. It must 
be observed that if the evidence shows that the 
payment is made on account of all, it will prevent 
any of the debts being barred by statute.” 

The appropriation of a payment to a particular 
debt which a creditor makes, where none is made by 
the debtor, 1 ' may not (in the absence of proof of 
the debtor's intention) raise the implied promise to 


5 Darby and Bosanquet, p. 73. See also Banning, pp, 68, 69, 

See see. 60, Indian Contract Act* 1872, The appropriation of a 
payment to a harrvtl debt will not revive the debt, for the payment mtvfc, 
under beg. 20, Act XV of 1877* be made btfarti the expiry of the period 
of limitation! 
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pay the residue which the English law (in cases Rectum 
governed by 21 James I, c. 16) requires. But as —— 

payments of parts of the principal amount are, by 
sec. 20 of Act XV, sufficient to keep alive the debt, 
irrespective of any promise or acknowledgment, it 
is apprehended that a payment appropriated by the 
creditor to a particular debt or debts, under the power 
given by sec. 60 of the Indian Contract Act, is suffi¬ 
cient to take that debt or debts out of the statute, if 
such debt or debts were not barred by limitation at the 
date of the payment/ Where there are two debts 
entirely distinct from each other, a payment not speci¬ 
fically appropriated, as payment to either is not suffi¬ 
cient to keep alive either of the debts. 8 

Besides the provisions of see. 20 for renewing the Other pro- 
ordinary period of limitation by a payment in cases Aut. xv us 
connected with the recovery of debts and legacies , JVnJ. 
Act XV of 1877, in art. 1.46, gives the mortgagee imTiso.' 
suing for possession of mortgaged immoveable pro¬ 
perty, before a Court established by Royal Charter 
in the exercise of its ordinary civil jurisdiction, a new 
starting point from the time of a payment on account 
of the mortgage debt. Under this article, the pay¬ 
ment entitles the mortgagee not merely to a fresh 
period of twelve years, but to a longer period, iviz., 
thirty years from the date of the payment. 9 

| Compare Darby and Bostmqnet, pp< 74, 75 ; Baiming, pp. 6IK 70; 

2$mh Hodpr^oiK 6 IX M. and GX, 474* The creditor, in appropriating the 
payment* might h& deemed to be acting as the agent of the debtor, even 
It an implied $rmrms to pay on the part of the debtor wore necessary, 

H Walker v. Butler, 6 IX and IX, 506 ; and Burn v* Boulton. 2 O* IX, 485, 

Banning, p. 69 ; Darby and Boaunqueti, p. TJX 

0 Under see. G of Act XIV of 1859, a payment La similar cases 
simply remwvd the ordinary period of limitation. Under Act IX of 
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IJ'.ctoke The provision in the case of a payment in art. 180 
—1 of Act XV would seem to be unnecessary if the 
word c debt 7 in sec. 20 includes a j udgmerr - 
deht. But some effect may be given to these pro¬ 
visions as they stand, by holding that a payment 
under art. 180 must be made to the person enti¬ 
tled to the money secured by the judgment or to his 
agent, while a payment under sec, 20 is sufficient, 
if it is made on account of the debt without taking 
into consideration the question to whom the pay¬ 
ment is made. Thus, it may be held (as in Clark v. 
floopm, 10 Bing., 480) that, under sec. 20, a pay¬ 
ment to a person acting ns, and supposed to be, the 
rightful administrator of an intestate creditor, is a 
good payment to bar the statute in favor of the 
person who subsequently becomes his proper legal 
representative. 


Having reviewed the general rules and exceptions 
laid down by the Limitation Act, I shall next con¬ 
sider the effect of limitation on the substantive rights 
affected by it. 

A brief history of statutory and judiciary law on 
this subject will be found in Lectures I and III. 10 


1871, art. 119, such a payment gave the plaintiff sixty' yearn from the date 
of payment. The only reason thub/ean be assigned for giving a longer 
period is, that where some part of the principal or interest has been 
paid, there is nob likely to be any dispute as to the original transaction 
of which payment operates as an acknowledgment, See Ram Cho ruler 
t. JiiggutmonmoMny, I. L. It,, 4 Gala, 283, 296, 80S ; 3 C. L. H, 336, 
350* Under the English law (7 Will. XV, and 1 Viet., a 28) the ordinary 
period is renewed by a payment. 

10 See Lecture III, pp, 04, 05, 09, 70 ; and Lecture I, pp. 13,16 and 17* 
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The following sections of the Bill drafted by the Lector*) 
Indian Law Commissioners in 1841-1842, shew that — 
they proposed that the right to legacies , debts and ^weonv 11 
damages should he extinguished by limitation, and 
that the right to property should not only be extin- |£ e ^i[ 10 ' 
gu ft Lied, but acqzdred by adverse possession for tke||e|g|? 
prescribed period :—■ of'u^ 

“ Section. 1. It Is hereby enacted, that, subject to the 
exception, hereinafter mentioned, a title by prescription 
shall be acquired- in respect of property, moveable and 
immoveable, and hereditary offices, by iminterr up ten pos¬ 
session t mediate or immediate, as proprietor, for six years, 
in the case of moveable property, and for twelve years in 
the case of immoveable property and hereditary offices; pro¬ 
vided that if any other title be proved, the possession shall 
have been adverse thereto ; and provided 1 that nothing 
herein contained shall bo construed to affect any right 
arising from possession of moveable property now recog- 
lifted by law.” 

“Section 25. And it is hereby enacted, that when, by 
the provisions of this Act, a person is barred from bringing 
a suit for the recovery of any legacy, debt or damages, his 
right to the legacy, debt or danuiges, for which a suit 
might have been brought by him but for those provisions, 
shall be extinguished, unless such right is secured by some 
mortgage, pledge or lien.” 2 * * 


1 The reason of this last proviso was given by theCoimnissioiuira in 

tho following words : “Aathe mere fact of possession already gives a 
right) in respect) to moveable property until an adverse title shall ho 
proved, and sometimes against an adverse title, wo have introduced a 
proviso that the proposed prescription shall not bo construed to uff ict 
rights now arising from periods of negative prescription. 5 For the 
present law, sec see. 108 of the Contract Act. 

M It may be added that the Indian Law Commissioners in 1341-42, and 

Sir James Col vile in 18£5-5i>, proposed rules for tho acquisition and 

extinction of emwivtiU also, See Leoturtj XII. 
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Xtotounn The Bills of 1855 and 1851) contained similar 
Xl ‘ provisions.' 1 But the Limitation Act of 1851) was 
Act xiv wholly silent as to acquisitive and extinctive pres- 

11 teuton J -a # 

*»«* ** - cription. Notwithstanding this silence, it was held 
by the Courts that easements 4 could be acquired by 
long enjoyment; and the right to immoveable property ' 
extinguished by limitation. 

The pro- Act IX of 1871 (besides laying down rules for 
Act ix. tlie direct acquisition of rights to easements) pray idea 
for the extinguishment of rights to land and hereditary 
offices. (See sec. 29, Act IX of 1871.) 
i^ 28 , Act And now sec. 28, Act XV of 1877, extends" 
fcuish'es the rule of extinctive prescription to moveable pro- 
propvrtv. perty. The section runs as follows:—“At the deter¬ 
mination of the period hereby limited to any person 
for instituting a suit for possession of any 'property, 
his right to such property shall be extinguished.” 

Hereditary offices, which are often treated 7 as im¬ 
moveable property in this country, are not expressly 

* See bees, lj 2, and 23 of! the Bill of and Bees* 1, 2 3 and 2d 

of the Bill of 1839, Section 23 of the first Rill, and ebo. 2(1 of the 
Amended Bill, further provided that the right to bring a Hint for the 
recovery of a debt or lefl&vy (hut not the right to one for damagm) might 
bo revived by an admission by payment or written acknowledgment, 

4 See p. ()0 (note 5), mpm. r> See pp, V, 14, and 42, xtipra. 

** Ham Oim oiler v, Juggntmomv oliiny, I. h. K,, 4 Calc,. 283, 207 1 
Sec. 84 of 8 and4 Witt, IV, o. 27, eormponda to mo. 2D, Act IX, and 
see. 28, Act XV, Section 8-1 of the English Statute runs nn follows: 

“And be it further enacted, that, at the determination of the period limited 
by this Act to any person for , , , bringing any . , . action or 
Buit, the right aud title of such person to the land, rent or ad vow son for 
the recovery whereof such * * . action or suit ■ , . might Have 

been , . . brought within tmeh period, .shall be extinguished,” By 

sec. 1 of the Sbattfte, ‘laud* includes au interest in a corporeal here¬ 
ditament* Sec* 34 of the English Statute, 1871, does nob apply to move- 
able property. 

? See Ghbagganlat v* Bapubhai, I, L, IE, S Bomb,, (18, 70, 
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mentioned, probably because, whether rights to such, lectivue 
offices are immoveable property or not, they are cer- —— 
Vainly included in the term ‘ property.’ 

The law does not say that the right to pecuniary Rs-i.t to 
legacies, debts or damages shall he extinguished S3,™* 
by the mere tact that the suit to recover them has l!"” e’ltb- 
been barred by limitation. We have already seen b> 
th at when limitation bars the remedy it may leave 
the right in mm? 

Section 28 of Act .XV expressly provides, that 8w. 2 ?, 

1 5 v . * ■ explained, 

when a person s suit for ■possession ot ■property is 
barred by limitation, under the Act , his right to such 
property shall be extinguished. 

An application u for possession of property may Suit not 
be barred by limitation, but the applicant’s right to cation, 
the property is not extinguished by sec. 28. A 
suit for possession of property may be barred by 
efflux of time under a special or local law™ but the 
right in sucli a case is not extinguished by sec. 28. 


H A ^ to debts nut be mg Pad/tnijuuhul by limitation, bog pp. 3 an d 4, 
supm t As to the right to recover unliquidated damtigv^, see p. 15 f 
$ npi-ti h The X ml i an h a w Oot ti mi ti wieners and Sir Jam m Col v ile jp tmed 
that the right to damugikt should. bo mdv&pnisMiH by limitation, and tlmfc 
tha vigh b to 8no for damage* should not ho revived by payment or written 
acknowledgment. Bee the Bilk referred to in note (2). 

As to the right to immoveable property being prtietw&lhj mtin* 
gtiufwd by limitation in favor of the party in possession, see p. 3 (note), 
pp. IS, 14 and p. 18 (note 10). The Madras High Court, however, held 
that Act XI V of 1H50 did not extinguish the right, See Doo v. Kuppu 
PiHai, 1 Mad., SO, 

A8 tf> Bombay [teg, Y of 1827 and the effect of Act XIV in the Bombay 
Presidency, see p. 115, note (8), sttpra* 

9 Such m 7 an application under see. 385 of the Civil Procedure Code, 
and art. 1ST of Act XV of 1877. 

l& Snob as a suit to recover the occupancy of any land, farm or ton tiro 
from which u ryot, farmer, or tenant km been illegally ejected. The 
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IdseTURjc The ^ua-sApossession of an easement is not the 
—I “ possession of property ” within the purview of 
gec . 28 of Act XV of 1877 (or see. 29 of Act IX 
SnnoV °f 1871). An easement is hardly an interest in 
rtebtT*** 1 ^ an< l- 2 aU( l i' ar l^ss a proprietary interest. Besides, 
the extinction of easements is separately provided for 
by sec. 47, Act V of 1882. Section 28 of Act XV 
would, therefore, seem to refer mainly to corporeal 
property, moveable and immoveable. 

««wtltc 1 ' But nrany things which the law of England 
of inherit-, \yould class as “ incorporeal hereditaments ” fall 

a nee m I 

‘p^porty.’ w \tpun the category of <4 immoveable property.” 
Thus rent as an estate of inheritance distinct from the 
land, and as distinguished from the conventional 
equivalent receivable under a lease, though an incor¬ 
poreal hereditament, is such a proprietary interest or 
estate that a suit for ‘rent’ in this sense is a suit 
for s< possession of property ” within the meaning of 
sec. 28/ Where there are two persons, each of 
whom claims an estate in the ‘ rent ’ adverse to the 
other, or where the person in occupation of the land 
claims to bold it “ free from rent,” and a suit for such 
4 rent ’ is barred by limitation, the right to the £ rent 7 
is extinguished by see. 28. If A claims as against 
B to be the malih to whom the rent of a putnee or 

period of limitation, one year, prescribed by seb; 27, Act YI1| of B.tL, 

is not a “ period hereby limited "within the meaning of sec, 2$, Act XV. 

1 Easements, however, are mtUnguhh'd by disuse under sec. 47, 
Act V of 1882, in provinces to which the Act applies. 

. 2 Gale, p* 0* But see p. 202, note (7), supra y as to the meaning of 
u immoveable property 11 under Act XIV of 1850; and Sri Itaja -Sri 
Baja, I. Ii, It., 5 Mad., 233, 255. An easement is such an interest under 
the Statute of Frauds. Sec Lecture XII. 

9 SceAbhoy t\ Knlly, 1. L. 5 Caic., 1>52* Darby and Bowannuety 
p. 207. 
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other permanent tenure held bjr C is payable, and B 
proves that he has, for more than twelve years, 
received the rent from C adversely to A, .IV suit 
against B for the * rent 1 is barred by limitation, and 
his right to the 1 * * rent ’ extinguished by the section 
under consideration. As between landlord and 
tenant, if a tenancy is proved or admitted, non-pay¬ 
ment of rent for twelve years or more does not 
extinguish the landlord’s right, and as the liability 
to pay rent recurs after fixed intervals, he may sue 
for such arrears of rent as are not barred by limit¬ 
ation/ But if no rent has been originally assessed 
on the land, and the person in occupation holds it 
rent-free for more than twelve years, the zemindar’s 
suit for resumption or assessment being barred by 
art. ISO, sched. ii, Act XV of 1877, his right to the 
c rent ’ is extinguished 5 by sec. 28. 

Besides suits for possession of immoveable pro- 


1 Poresh v. Kashi. I. L. H„ 4 Calo., 601 ; PremsukliBhupia, I. L. R., 

2 AIL. fi IT, F. B,; Tiruclmnia r. Snngimeix L L, tfc M 3 Mad*, 1UL 

5 See Abhoy i\ Sally, I, L. R., r> Gale , 940 ; Koval r* The Talukcku 
Settle mant Officer, I. L. 1 Bomb,, 586 ; Ali Bus: v. Roop, 2 N. W. P.,106. 

Whore it is not uecessaty for the plaintiff to establish his to a 

periodically recurring right (f. nmlikmia hw(^s } fees attached to here¬ 
ditary offices, &e-)» as where bo hm already obtained a declaratory decree 
on the subject against the defendant, there is nothing to restrict the 
plumfcifl ! s right to recover the arrmrs fulling due within the period of 
limitation. But when the plaintiff has (aa be generally has) to estab¬ 
lish his title before he can obtain a decree for arrears, ho cannot bo 
allowed to recover such arrears; if he come into Court too late to estal> 
Hah bin title, (Chlmgaulftl t\ Bapubkai, I. L, R., 5 Bomb., 68, 7L) Siiui- 
larly, if fcho previous suit for assessment of tent is barred, th&fluifc for 
rent must alao bo barred* Abhoy t\ Rally, I. L. R,, 5 0ule. } 1110! 952, 
When there is a eon-mat to pay a root charge, thou, although the 
ient charge may he extinguished so far as the md is ooifoeirnad, the 
subject-matter of the cownwnt is not destroyed thereby. (Darby and 
Bosanquot, p* 388*) 
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hvjyrvm pertyi suits for possession of moveables which may 


8L0J1, 


— specifically recovered,® are “ suits for -possession 
iJ^SSS of property” within the meaning of tiie section. A. 
coSraiile, 8uit for tlic recovery of money is not a, suit for 
si4«f SSC ' 9 ' “ possession of property.” But a suit for the specific 
pt-^ecty.” recovery of a particular article of moveable property 
is a suit for the possession of such property. 

Though a trademark is property within the mean- 
pr<.[.«rty ? mg of sec. 54 of the Specific Relief Act, it is.not 
property within the meaning of every Act or Remi- 
lation. 7 

SwSr Section 28 of Act XV cannot apply to suits to 
Ytf recover possession of immoveable property under 
* ec * 9 of tl,e Specific Relief Act. A person dis¬ 
possessed, without his consent, of immoveable pro¬ 
perty otherwise than in due course of law, may omit 
to sue to recover possession thereof for six months 
from the date of the dispossession, but his right to 
the property is not extinguished thereby. The 
Specific Relief Act expresdy provides that nothing in 
sec. 9 (which, as well as art. 3, sc lied. ii. of Act X V 
of 1877, prescribes the six months’ limitation for 
such a suit) shall bar any person from suing to 
establish his title to the property and to recover 
possession thereof. The object of sec. 9 of the 
Specific Relief Act (which corresponds with sec, 15 
of Act XIV of 1859) is to provide a special 
remedy for a particular grievance. It puts an addi¬ 
tional restraint upon illega 1 dispossession, with a view 
' to prevent the disseizor from shifting from himself 

See wees. 8—II of hiio Specific Belie! Act, 

English lawyers now treat fclie #$le right to a trademark aa property* 
Broom and Hadley, Yg], II, 585 : 11 IT, h. f 02 ih 
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the onus of proof to the party unlawfully dispos- Lecitukb 
sessed. 8 If a suit Is brought under sec. 9 within six 1— 

months, even the rightful owner of the land (if 
he happens to be the disseizor) is precluded from 
showing liis title? But it is not necessary to sue to 
set aside a decree passed under sec. 9. If a decree 
for possession on the strength of plaintiff's title he 
subsequently obtained, the effect of the decree under 
sec. 9 would by itself cease and determine. 10 A 
suit to establish title may be brought within the 
ordinary period of twelve years, 1 and an ordinary 
suit to recover possession is not barred at the expi¬ 
ration of six months. 3 Although there are no words 
in sec. 28, Act XV”, to shew that a suit to recover 
possession of immoveable property under art. 3, 
sched. ii ; is not a suit for possession of property ” 
within the meaning of the section, it could not have 
been intended by the Legislature that a summary suit 
for possession under art. 3, sebed. ii, should, for the 
purposes of the section, be treated as a regular suit 
for possession. 

A suit for the recovery (of possession) of a wife Wh»$ « rn 

i n fur 

under art. 34 is not a suit tor possession ot property, ^esaimt 

H Kaleo xp. Adoo, D W. JL, €02, Tim object of the section is ** to dis¬ 
courage people from taking the law into their own bauds, however good 
their title may be.#* lu-isbnarav V* Vnuidev,!. L, Ry, & Bomb*, 371, 375. 

[> KhajaUJSiiaetoollali u, Kiahen Sounder, 8 W. R„ 385, 389. 

1(1 8 reeiu'.th i\ Bishomtth,5 W, JL, 208. 

1 Bee sec, 16. Act XIV of 1859 ; Eshau r. 7> umudurooniasa, 17 W, IL> 468* 

s There is a conflict of opinion as to the evidence of titty required in 
a suit for ejectment brought ttj^cr the six months allowed by art. 3 
Act XV. Sec B % R* ,385; 0 W. % 602; ami 9 0, L, R> 164 ; eoulm, 

7 Bomb., 82 ; I- L, XL, 0 Calo, a 39 ; 11 G\ L, It., 593* According to the ilrati 
three rulings, the general law on this matter is nob affected by the provi¬ 
sion of sec. 16, Act XIY of 1853* Sue also 1. JL R. # 8 Bomb,, 371. 
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lecture and sec. 2B cannot extinguish the husband's marital 

XL . , 

_ rights. 

i»!i ™K r ’ A pre-emption suit is virtually a suit for posses- 

niJt * * sion. 3 But a suit to enforce a lien, under art. Ill, or 
a suit to enforce payment of money charged upon 
immoveable property under art. 132, is not, it is 
apprehended, a suit for possession of property. 

A suit under art. 44 by a ward who has attained 
majority, merely to set aside a sale by his guardian, 
is not a suit for -possession; but a suit under art. 94 
by a person who has recovered his sanity, for pro¬ 
perty conveyed during his insanity, is a suit for 
possession. 

A suit to establish right to the present possession 
of property under art. 11 is not a suit for possession* 
(Rigiit^K- A suit under art. 46 to recover property com- 
v idn Bait prised in a survey award, or under art. 47 to recover 

bkrred , t ^ 

under property comprised m an order respecting possession, 
c)’ Ui JIld made under the Code of Criminal Procedure, Is a 
suit for possession of property, and it is apprehended 
that possession for three years under such award or 
order gives the party in possession a title as against 
persons bound by such award or order. Under the 
Regulations and Act XI V of 1859, such possession 
for three years did not create a title by prescription. 5 
Possession for three years, notwithstanding such award 
or order, does not give any title to the party in 

* Sue. 2l4| Civil ijf&cedmre Code, 

4 If the pm yetkfB Imitation practically extinguishes the right to the 
property, it does bo iridopendoiitly i>f sec 28. See, p* I (Ki. supra. 

* Wise v* Ameanmni^sa, h 0. L, 241). P. C« See also JStohirri %\ Raj- 
cpdmar, 10 W. R., 22, Although the award or order does nob dateniiimi 
the iitld to the propetty, mo, 2th Act XV, would seem to extinguish it 
after the prescribed period. 
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possession, for the suit to recover possession by the i* 
person in whose favor the award or order is made 
is not barred by the three years’ limitation. 

A suit for specific moveable property under art. 48 
or. art. 49 is a suit for possession of property, but 
a suit against an agent under art. 89 for moveable 
property not accounted for, is not necessarily a suit 
for possession of property. 1 ' 

We have already observed that a suit tor possession 
of an hereditary office, under art. 124, is a suit for 
possession of property. 

A. suit to enforce a right to share in joint family 
property, under art. 1.27, is also a suit for possession 
of property. * * * 7 It has been already observed that a suit 
for the resumption or assessment of rent-free land 
under art. 130 is a suit for possession of property. 

Suits under arts. 133 to 145 are suits for pos¬ 
session of property, but when a mortgagee’s suit 
for possession as mortgagee is barred by limitation 
under art. 135, his right to foreclose the mortgage, 
or to recover the property as absolute owner, is not 
thereby extinguished. 8 The same remark applies to 
similar suits in Courts established by Hoy a! Charter 
under art. 146. 

A suit for foreclosure under art, 147, though it 
may lead to the payment of the mortgage money, is 
not a suit to recover money . It is strictly a suit to 


« It a parl-iridar article of moveable property is bekl by a person an 

1,be agent of the true owner, it may be ■'ipenijica 11y recovered. Sec, II, 

Act I of 1877, 

7 See Si tar am. v. Khanderav, I* L, K., 1 Bomb., 28b. 

9 See Ghinaraiu n. Bam Monanith, 7 C. L. R. t 580. Sec aleo Lord Sol- 
borne’B judgment in Fugh v. Heath, 0 Q, B. 1),, 3iC ; and 7 App, Can., 235. 
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«•* o t 
»>-> I 

Li«vnn;E exclude a right given to the mortgagor, and accord- 
—X ing to Lord St. Leonards, it is a suit to recover pro- 



A suit by a mortgagee for sale under art. 147, 
though a “ suit for land,” is not a suit for possession 
of land. 

A suit to redeem a mortgage under art 148, is 
not necessarily a suit for possession of property. 

n the re- It may be here observed, that although some of 

flovery of ( J « 

un iiiterent the suits mentioned above are not, stnem/ speaking, 

in property {y , * ^ 07 

'wTtiai’nie 9U " l ^ s rot possession of property, such suits wore covered 

mc^g of by the general provisions of sec, 1. cl. 12, Act STY 
of 1859, which applied to “ suits for the recovery 
of an interest in immoveable property.” Lights to 
such mterests were practically extinguished by lapse 
of time under Act XIV of 1859. If the words 
“ suit for possession of any property ” in sec. 28, 
Act XV, be interpreted to include “suit for the 
recovery of an interest in property” when the pro¬ 
perty is immoveable, the section will exactly corres¬ 
pond to the English law on the subject, and to the 
law administered in Bengal before Act IX of 1871 
was passed. 

night of As between private owners contesting inter so the 

private , , - i i f * ° 

' die 1° kmd, the law has (m. general) established a 

tmgaishetf. limitation of twelve years ; after that time, it declares 
not simply that the remedy is barred, but that the 
title is extinguished. The owner's cause of action or 
his right cannot be kept, alive longer than the ordinary 

® Darby and Bosanqueth pp, 115, HG ; Wrixon v, Vira, 3 Dm. and War., 
104. A largo number of casea on fclie meaning of the worda u suit for 
land ” in tlie Civil Procedure Code arc referred to in the argument of 
Counsel in Delhi and Loudon Bank v> Wordic, 1, h. IL, T Calc*, 24 9< 
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period of limitation by the expedient of inducing the t*#™ 
Government or the Secretary of State for India in — 
Council to make common cause with him."' 

Where the Government has a right to the possession ragin'# 
of land or other property 7 and no suit; is brougnt nicnMvhcii 
within sixtg years (under art. 119) to enforce such guishcA 
right, the right of the Government is extinguished 
under sec. 28. 

Section 28 of Act XV of 1877 has introduced tvfe.]l 

how fur 

new rule as regards the. extinction of right to move- »t»9- 

° ^ . , , pectivo* 

able property. * 1 * It is apprehended that if the period 
of limitation for instituting a suit for possession of 
such property expired before Act XV came into 
operation (and the party in possession quitted posses¬ 
sion before that date), the right to the property- would 
not be affected thereby. 3 But if the party in posses¬ 
sion has continued to be in possession at the com¬ 
mencement of the Act, and the rightful owner’s suit 
is barred by limitation under the Act, his right to the 
property is also ewtin.guished by the Act. It is not 
necessary that the period of limitation should begin 
to run after the Act came into force,—it is sufficient 
if the period ends after that date. 

As regards moveables (in the case of a conflict of 
laws) the term of the prescription, and the complete 


1& Gnnga.Gobiucl Min idle r, The Oollrietor of the 24-Tergnunahs, 7 W. IT, 
P. 0, 7 2.1, The title of the Government in this ease resembled a seigniory. 

1 L L* 4 Oalo M 21)7* Justice Markby was of opinio a that the rigint 
to rnoreatdes and debts was cxtingiiiahed by limitation even under the 
old law, See Markby f fl Elements of Law, p. 213 ; Krishna v, Oklulrnoiu, 
X. L, R., 3 Calo-, 331, 333* For the opposite view, see I* L* 0 (Mo-, 

365, V-' 

* On the retrospective operation of the analogous provision of 3 and 4 
Will* IY ? c\ 27, see B aiming, pp. 1H) and ill, 
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The right 

. I iiv- 

flushed is 
the riglu 
of n par hi- 
cut Mr 
person or 
peimMS, 


Effect nf 
t he exliiic- 
tion of 
right. 


Where 
there 
%m been 
continuous 
n<\ verx% 
pus$#siow* 


acquisition of the property must be judged by the law 
of the place at which the thing is last found, because 
it is only at the expiry of the whole period that the 
change of property takes place. W hen property lias 
been acquired by prescription in one country, it must 
be recognized in every other country, 3 

The right of the particular person, whose suit for 
possession of property (moveable or immoveable) is 
barred by limitation, is extinguished by sec. - 28. 
If the right of a Hindu widow, or a tenant for life? 
is extinguished by limitation, it does not follow that 
the right of the persons entitled m reversion or 
remainder shall be so extinguished. So again, when 
one of several claimants entitled to the present 
possession of property is barred by limitation, it does 
not follow that the other claimants shall be also 
barred, or that their rights shall he extinguished by 
sec. 28. 

When the right of a person (whose suit for posses¬ 
sion of any property is barred by efflux of time) is 
extinguished, he is a wrong-doer if he attempts to 
exercise acts of ownership over the property as 
against any person who happens to be in possession. 
Section 28 does not say that the right extinguished 
by it shall be transferred to the possessor, hut there 
can be no doubt that continuous possession for the 
prescribed period practically conveys the property to 
the party in such possession. 4 (See the Preamble.) 


* Westlake, pp. HiO-lfU ; see p, 13 (note), supra. 

' Gnnga Unbind Mu mile v. The Collector of tlio 21-Per^an nabs, 7 W. 
It., P. 0., 21,23, cited in I. h. It., 3 Calc., 224, Sec pp. 4, 5, s/rpra. 

‘■It has been said that the affect of the Statute (3 and 4 Will. IV, c. 27, 
see. 34) is to execute a conveyance to the party whose possession ia a bar, 
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Where possession for the prescribed period has not 
been continuous, as, where there are several posses¬ 
sors holding adversely to the rightful owner and 
independently of one another, it is more difficult to 
say in whose favor the statutory conveyance is 
made . 6 

There was a section in the Draft Bill, which was 
based on the opinion apparently held by the late 
Lord Rom illy in Dixon v. Cray fere on the subject of 
successive and independent trespassers. The section 
ran thus :—* 

“30. Where a series of trespassers, adverse to one 
another and to the rightful owner of any immoveable 
property or hereditary office, take and keep possession 
thereof for several periods, each less than the period so 
limited, but collectively exceeding such period, the person 
who is in possession of such property or office when the 
title of the rightful owner would have been extinguished, 
had the trespassers not been adverse to one another, shall 
have a right to such possession/’ 

This section, however, was struck out, because the 
Select Committee were not sure that the proposed 


and that by its own force it not only extinguishes the right of the 
former rightful owner, but transfers the legal fee-airuple to the party in 
possession. It is apprehended, however, that it may more strictly be 
said that its operation in giving a title is negative ; it extinguishes the 
right and title of the dispossessed owner, and leaves the occupant with 
a title gained by the foot of possession, and resting on the infirmity of 
the right of others to eject him." Darby and Bosuncpieb, 389, See Scott 
Nixon, 3 Dru. and War.. 407; and Dixon v, Gayfere, 17 Beav., 421. 
Possession Izmntirouom when it is held either by the name person (without 
intermission) or by several persons eUlmin.g one f rom the other, 

5 difficulty cannot arise in cases falling under art. 144 of Act XV 
of 1877, Seep, 170 ,aupra. 
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Tule was rig-lit, ami because they believed that such a 
rule would be of little or no practical utility, 6 

Where the rightful owner has been out of posses¬ 
sion for more than the prescribed period, and none 
of the independent trespassers, has been in possession 
for the full period, the right may possibly vest in 
that one' of the trespassers who has held the property 
for the longest period, or in the first or the lasj of the 
trespassers. Lord Romilly was of opinion that, as-the 
last occupier can maintain his possession against all, 
including the true owner, whose right is ex-hypothesi 
extinguished, the right vests in .such occupier. 7 

But it may be observed that if A, the party in 
possession at the time when the title of the rightful 
owner is extinguished, is himself dispossessed by 
another trespasser who holds the property for a much 
longer period than A, it would be hardly fair to 
declare the title in favor of A, simply because he 
happened to be in possession at the end of the period 
of limitation for the rightful owner's suit for posses¬ 
sion. 

In Asher v. Whitlock" Cockburn, C. J., expressed 
an opinion in favor of the first trespasser. Messrs. 
Darby and Bosanquet would draw a distinction 
between cases where the first trespasser has been in 
possession for a very short time, and where he lias 
been in possession for a very considerable time. 

« See Mr. Stokes’ speech in the Legislative Council, 1II th July 1877. 
The learned editors of Smith’s Leading Cases make a suggestion similar 
to that made by the framers of the Draft Bill. 

T Dixon 4 Gray fere, 17 Beav., 42 K . 

ii jj jj >t 1 q J 5 ., i. Priority of possession, it was held, was sufficient 
proof of title against a subsequent trespasser whose possession did nob 
extend over the (til! period of limitation. 
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They ask whether the presumption of title of a suc¬ 
ceeding trespasser ought not to prevail against a 
prior possessor, if the former lias been in possession 
for a much longer period than the latter.' * 1 Mr. Ban¬ 
ning, in his work on the Limitation of Actions, 11 * says 
that whatever difficulties may exist in the theory 
countenanced by Lord Kotnilly, equal or greater diffi¬ 
culties will J>o found in any theory which gives back 
the title to thopt/^of the'trespassers at the expira¬ 
tion of the statutory period. 

In British India, there is, at present, a conflict of 
opinion as to the sufficiency of mere prior possession 
(not extending oyer twelve years) in proving a title. 1 

Darby; uud Rosanquet, p, Where it ia proved that A was in 
^ossesatoa for elevon years and 2? for nine years as tmceessi ve trespassers, 
jjj&r suit for ejectment against an assignee of the true owner who suo- 
.oeeded by some mean* in getting Into possession, may be dismissed on tbo 
ground that there is j m'wia facie evidence of the title being in -1, of which 
the defendant is -enti flail to take advantage. See Doe v * Barnard 1 18 Q. B*., 
.048, 858. 

” Banning, p, 106, In flood titleBald win, ll East, 438, a prior possessor 
sued a person who had been In possession for several years imiiioiHatcly 
before the malt, mil it was held that the plaintiff mast recover by the 
strength of his own title, and nob by the weakness of that of the dofundnutv 

1 See Joy tsar a r. Mahomed, 11 G* L* E., 899, 40d. 

Possession, if unexplained* is Evidence of rightful ownership at the 
time (no fc withsta a din g mo * 15, A ot XIV of 185 8 }, See 9 W * R., 602. ffi he re 
the evidence does not disclose a belter title in any person, the prior* 
possession of the ‘plaintiff is itself a title against a person who has 
wrongfully dispossessed him* Justice D, H, Mibfcer held that this rule is 
not affected by the provisions of sec. 15, Act XTV of 1859, Khajah 
Ensitoolah y* Kishen Boonder, 8-W* R., B$fi Sir Richard Garth, 0* J*, also 
is of the same opinion. Bee Mohaboer tv Mohabitv ( J O, Jb It,, 164* Justices 
BtS-iiaep, Tottenham, and O’K mealy are of a different opinion—see Debit** 
Issur, I, L. R. t 9 Calc.* 89 ; Erfceswi tv Barry, 11 C. L* &, 303, See also 
jhooiimek T. Burral, 21 W. It., 53, ami pp. 168 and 172 (note), mpni. 
Sargent, 0 , 3 and Ketnbull, J., have recently held, that the remarks of 
‘the Privy-Council in Wise tv Ameerumissa, on this subject, nnint bo 
read in conjaikOtion with their finding that the evidence disclosed abetter 
title in the dci'endauts, Krishnamv lv Yusudev, L lb R., 8 Bomb., 871* 876* 
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lectukb Here, there (ore, there are still greater difficulties in 
—1 the theory propounded by Cockburn, 0. J. 

11 i w here there is continuous possession for the 
tUfTri^tifc Sy^bisite Period by or through the original disseizor, 
j"'|™ itcrs the law practically confers a good title on the pos- 
sessor. The principle adopted in Bengal, even before 
Act IX of 1871 came into operation, was that the 
period of possession which was sufficient, to bar the 
remedy was also sufficient to transfer the right. ■ Sir 
L. Peel and Sir J. Oolvile in 1 Boulnois 7 Reports, 70, 
Mr. Justice Mark by in 17 W, 4 b, 119, Sir Richard. 
Couch in 20 W. R., 120, and Sir Richard Garth in 
25 W. R., 282, and I. L, R., 3 Calc., 224, acted upon 
this principle. 

Even in a suit for declaration of title and confirm¬ 
ation of proprietary right, the plaintiff is entitled to a 
decree, if he has been in possession of the land for 
the prescribed period, and the nature of the case and 
the state of the pleadings admit of the plaintiff’s ask¬ 
ing for a declaration of title by possession. 2 Posses¬ 
sion for the prescribed period being a good title by 
itself, the Court cannot refuse to recognize that any 
more than it can refuse to recognize a conveyance 
from a previous owner. 3 But no decree can be given 
in favor of the plaintiff upon a ground which is not 


3 Ham Loelum ik Ham Soonder, 20 W, R ,, 104, But where a tenant 
nsk3 for a declaration of his title to a taming and failing to prove the 
parti col a, r title ant up in the plaint, only shows nineteen years* po3aeBsi$$t> 
the Court is not Justified in declaring' that the plain til? holds the pa rti* 
culm' tenure alleged byhun ; see 11 W ( K, 10 9 (foot-note); 20 \Y. R,, 
104.105, 1.1. R., 8 Calc., 225, 227 ; and I. L R n 4 Calc-, m>, 703. 

TirumftluMami r. Ramasami, 0 Mad., 420, is in direct conflict with Sir 
Richard Conch’s decision in £0 W, R, 104, 
a Shlro Kumari v* Govind Shaw, I, L. Jx, } 2 Calc., 418, 42L 
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wrested in thc P laint 01 iu the isBUe3 tried ‘ “ 

question of a possessory title should be properly 
raised ill the plaint or in the issues, so that the 
defendant may have notice that such a point was 
going to be raised. J 

" It' has been further held, that the title of the wrong- 
doer can be transferred to a third person whilst it is 
in course of acquisition and before it has been per- 
fected by a possession for the full prescribed period. 

The person in possession may waive whatever 
estate he may have acquired before the period ot 
limitation has expired/ Where the full period has 
run out, and the tight of the owner has been extin¬ 
guished, a mere acknowledgment of the right by the 
adverse holder does not revive the right so extin- 

guisbed. 4 * * * 8 . 

Section 28 of Act XV extinguishes the ii&bt 

and title of the person out of possession, and as 
aqavmt him gives to the title of the person in posses- 
sion legal force and validity. A Court of Equity batce<i ' 


4 B haygo r. Mahomed, 25 W. R.. Slfl. As to specific nwkrurri or lease- 
kold titles, in a suit against tbe landlord or his representative, see Bijoya 
'c. By don n tli, 24 W. It., 444, and Bmidabun v. Dhanaujoy, 4 0. L. B., *43. 

s c.hit '0 Knmari v. Govind Show, I, L. E., 2 Calc., 418, I be question 
should bo raised with sufficient clearness in the Court of first instance to 
enable the defendant to understand that the plaintiff claimed to succeed 
as well by twelve years’ adverse possession as by the specific title allowed. 
Krishna Churn e. Protab Oh under, I. L. E„ 7 Calc., 560- Where the 
possession is referable to the aliosed epeeiOo title, and to that atone, and 
the specific title is disproved, the possession avails nothing. 5 W, R. t 
P. 0., 03. 

s B rind alum v. Tarachand, 20 W. R„ 111; Gosuin Cass v. laser Chun- 

dcr, I. L. It., 3 Cnlo., 224. 

r Brown, 5B0 ; Doe v t Groves- 
See p. 170, $vj>ra t 
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interest 

extin¬ 

guished* 


“ would force upon a purchaser a title so acquired} and 
Tit?r~ a P ,irchaser ma y take that title with safety.® 

fe . . h' 10 tifcle gained hy P 03fiession b «ng limited by 
™ Rt witb r '? b ■ yet . reraainin S ^extinguished, is commensurate 
^viih the interest which the rightful owners have lost 
by the operation of the Act, and must have the same 
legal character. 1 " If the person whose suit for possession 
< has been barred by the Act had a leasehold interest 
only, the party in possession cannot have a higher 
interest 1 Similarly, adverse possession against either 
a mortgagor or mortgagee does not necessarily gi. yc 
the possessor an absolute right against bothd 
Slncd is WIlGn a P ereon t!)kes wrongful possession of land 
*Xa m o« aud keeps ifc f0T the Prescribed period, claiming to 
S be ahsolutd V entitled to it, or not claiming a limited 
interest therein, he gains, for his own benefit, the 
whole estate in perpetuity as against persons whose 
suits for possession are barred by limitation. 3 But if 
a lessee, during the continuance of his lease, takes 
possession, of contiguous lands belonging to a third 
poison, and holds it as part of the demised premues 
for- the prescribed period, he acquires the lands for 
the benefit of his landlord* 

A tenant-for-life affected to devise the estate to B 
H$L for hfe > with remainder to C. The reversionary heir 
5f r °„HV dld not mterfere > md B took and held possession, for 

right, ~~— 7 ——*—---—~— ___’ _ . __ __ 

11 1”7 ft V n N ^ 0D ’ 3 aml War., 388 ; Guaga Gtavind *. 

Iho Collector, 7 VV. It., P. C., 21. 

10 Darby and Boaanquefc, p, 390. 

3 1"'! ' f ' 3 Seopp. 1C2—Ifij.w/m, 

60 1,a, °y arR l 3<?«mquefc, p; 394 ; see also pp. 139 (note 0), and 140, 
supra. - 

'Darby and Banquet, p. 395. See pp. 143, 150, tujpra and I. L. E., 

10 Calc t) 820. 






EXTINGUISHMENT OF BIGHT BY LIMITATION. 

more than twenty years, B then conveyed the pre¬ 
mises absolutely to the defendant, and died shortly 
after the transfer. The assignee of C, the remainder¬ 
man, brought ejectment. It was held (in hn gland), 
that B, who claimed only a limited interest under the 
will, did not acquire a titje as against the remainder¬ 
man under the same will, although the will itself was 
inoperative. B entering under the will was estopped 
from disputing the validity of the will, and setting 
up a possessory title as against the remainderman/’ ■ 

1 When the principal right is extinguished by limit¬ 
ation, the extinction of an accessory right follows as 
a matter of course. When the right to an hereditary 
office is extinguished by limitation, the right to the 
profits of the office, whether accruing within the 
period of limitation or not, is also gone, in the same 
way as when the principal debt is barred by limita¬ 
tion, a suit for the interest on the debt: is also banned. 
Section 48 of Act V of .1882 expressly enacts that 
when an easement is extinguished by non-user or 
otherwise, the rights (if any) accessory to such 
easement are also extinguished. 

b Darby and Bosauqoet, 304 ; Bauuingj 107; Board v. Board, 9 L, 3L, 
Q, B.* 48, It eeeind that, if the will dot)4 not purport to pass the 
land in question, a possessory title may be gained against the remainder¬ 
man, Paine i\ Jones, 18 Eq., 320, cited in Banning on Limitation, i>* HO, 

* See Tanimitmu v t Pontiha, 6 Mad*, 301 ; Valia Vimraya, I* L. R., 
1 Mad*, 228. Where the principal right created by a grant h extin¬ 
guished bfefbhe of the 1 grant. the accessory right to monies 

ah'mdtf due may survive the extinction* Morbhat th Guugwlhur, I* L, R,; 
8 JLjmb., 234* 2Sfc; CL Chhaganlal v> Bapubhai, L 1. It-, 6 Bomb., f>8. 
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LECTURE XII. 

EASEMENTS. 7 

- *1H } ’-•—- 

DiHersnt significations of tlio term ‘ easement 1st sense - 2nd sense —3rd 
sense — 4tH sense— 5th sense — Easements should lie distinguished from 
rights of property, natural rights, rights in gross, customs, licenses, and 

other incorporeal rights — Distinguished from rights of property_The 

nature of jutkur rights - Party-walls - Easements distinguished from 
natural rights — Nuisances and disturbances of easements — Easements dis¬ 
tinguished from licenses— Easements distinguished from customs — Ease¬ 
ments distinguished from rights in groan — Public ways — Easements distin¬ 
guished from other incorporeal rights — Monopolies, patent-rights, copy¬ 
rights, ferries, Ac, (High ways, thoroughfares, and towing-paths) — Certain 
incorporeal rights how acquired — Trees encroaching on a neighbour's land 
— All restrictions are not servitudes or easements — No easement consists 
in faeiendo Nulld res sw« tervil (Haute and markets—Liability to repair 
walls end embankments) — Servient owner cannot require easement to be con¬ 
tinued — No reciprocal easements — Artificial watercourses — Cross-ease¬ 
ments — How far the causes of easements must be permanent — Indivisibility 
of easements — Easements affirmative or negative — There is no purely 
affirmative or negative easement — Easements continuous or d is continu¬ 
ous Apparent or non-apparent— Urban or rustic — Inconsistent and 

subordinate casements — Every system of law recognizes servitudes_ 

Mahomedau law — Hindu law — Servitudes recognized by the Civil 
law Easements recognized by the English law — Profits a prendre 
recognized by English law —May casements not now known to (he law 
be created? Bight to prospect, privacy, Ac. — Indian statutory law before 
1K82 almost wholly silent on the subject of easements — Points of 
difference between the English and the Indian law —The Indian 
Easements Act, 1.882 — Easements have a special origin—Modes of 
origination : L Express grant — II. Implied grant or reservation — 


7 Besides the provisions relating to the extinction of the right to 
^property treated of in the last Lecture, the law of prescription in British 
India includes some rules relating to the acquisition ami extinction of 
the right to easements by prescription. This portion of the law of 
prescription is the mam subject of the present Lecture. Sec pp. 11, 12, 
and 13, supra, 
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Easements of necessity— Qmn -easements, Disposition of owner ol 
two tenements — Quasi-Bale meats when impliedly granted or reserved — 
Instances of eaaorri^nfcs of necessity — Instances of ^rm-e&seme’Ha— 
Where express words are necessary — Effect of the words ^nppurte- 
nances 11 and u easements enjoyed therewith ** — III, Local custom — 
3V* Estoppel ~ V tfe YL Prescription, ami presumption of lawful 
origin — Prescription at Common Law — The fiction of a lost modern 
grant — Statutory prescription in England — Difference between a 
twenty and a forty years' user — The English prototype of tho Indian 
Law of Prescription — Four ways of claiming easements by long en¬ 
joyment in England — The second recognized in British India —> Statu¬ 
tory prescription in British India —*■ The law is remedial, and neither 
prohibitory nor exhaustive — Presumption of a lawful origin *— Dura¬ 
tion of enjoyment required *— Quality of enjoyment required — Enjoy- 
liieiii need not continue till within two years of suit —* Otherwise under 
the statutory rule — '25 or 30 years 1 enjoyment - , whether ending within 
two years of suit or not; will raise the presumptum — The present statu¬ 
tory rule of prescription -— A fluctuating body of persons cannot claim 
under the rule — Enjoyment must be peaceable — Enjoyment must be 
open, except in the case of light, air, and support — Enjoyment ns 
ememfnt necessary — Unity of title and unity of possession — Enjoy¬ 
ment must be as of right — Enjoyment h\j whottt? —* What constitutes 
enjoyment —* Proof of continuous enjoyment for the prescribed period 
— What m or is not an interruption — Effect of repeated adverse 
obstructions and voluntary discontinuances — Effect of interruptions in 
enjoyment as an easement and as of right — Computation of the pres¬ 
criptive period — Conditional exclusion in favor oi reversioner of ser¬ 
vient heritage — Effect of the exclusion — The rule of prescription 
how far binding on Uove mine tit — Prescription in British India docs 
vat imply a grant — The rule applies to negative as well us to affirma¬ 
tive easements —* Interruption of enjoyment of asement need not be 
conveniently practicable — But enjoyment must be capable of interrup¬ 
tion — What easements cannot be acquired by prescription: L Bight 
destructive of servient heritage or of subject — 2. Eight to free 
passage of light or air to open space — 3, Eight to surface-water 
not flowing in a stream, and not permanently collected, 4* Right to 
underground water uofc passing in defined channel — Rights acquired by 
prescription are absolute and permanent — Prescription legalises previous 
user —Extent and mode of enjoyment of prescriptive rights — How 
far made and place of enjoyment, may be altered — Gxfce^ of proscrip¬ 
tive right to receive light or air, or to pollute air or water ■—* Implied 
acquisition of accessory or secondary casements —* Extinction of pres¬ 
criptive right: L When released, % When it becomes useless, 

B* W ben there is increase of burden by permanent change In dominant 
heritage. 4.. When there is permanent alteration of servient heritage 
by mperior fw'ce. 5. When either heritage is completely destroyed. 
6, When there is unity of title. 7, When the right has not been enjuved 
for twenty years (Light prevented falling at an angle of 45 degrees) — Rules 
of extinctive prescription under Act V of IS32 — Analogous rules under 
the English and the old Indian law. 
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Different 

turns of 
the term 
4 e&ae- 
meat^ 


1st sense* 


Th)S term easement has scarcely any Settled import.® 
It is sometimes used as almost synonymous with 
servitudes, which are certain rights in rem, inrealieno 
solo ,—certain rights, availing against the world at 
large, over the land of another. These rights are 
rights of definite and restricted, user. They are definite 
fractions subtracted from the owner’s rights of user 
and exclusion. 9 An easement, in this sense, is a right 
over land other than ownership. Such a right may 
be either (1) real, prmdial or appurtenant, or (2) per¬ 
sonal or in gross. 


* See A ns tin, Lectures, 49* 

y See Austin, Lectures, 51 and 92, The full rights and powers of 
using, of taking the produce t r fruits of* and of disposing of* the subject 
of tltminimfi, are designated jm utundk jm■ frnmull % and jux nhni'eml 't, 
or shortly, v \m r frudm Y and nbvmi. Dominium or ownership consists 
of these rights and powers. Servitudes are fragmentary rights separated 
from the fail rights of ownership, These fragmentary rights a feet the 
owner 1 * right of using the property and taking its produce. They are 
termed servitude#, because the property is under a kind of slavery or 
service, for the benefit of the person entitled to exorcise such fragmen¬ 
tary rights. The serving property is called the servient tenement or 
heritage, IE a servitude is appurtenant to auy property, the property 
to which it is appurtenant is called the dominant tenement or heritage. 
The owner or occupier of tho dominant heritage is called the tL dominant 
owner, 17 The owner or occupier of the servient heritage hi called the 
M servient o wner* 11 Lands* houses, and other thing's permanently attached 
to th 0 e atth a ro ten e n> e ate o r he rifca gea* La nd i n cl tides 1 a n d co ve red fcy 
water, (6 C. L. B>„ 299,) It also includes things permanently attached to 
the earth* (Sec, 4, Act V of 1882*) 

The nndu/t &mt 9 mitfrmim, hahifttUo, and emf’kyttnmU of the 

Homan lawyers ftre not servitudes properly so called* In tho language 
of the English law. they would be styled rights of jtruim'iy. Several 
other rights in re alitmo xoto t such as the rights of mortgagees in the 
property mortgaged, are also not servitudes proper, but rights of property 
modified hy regard to the rights of the mortgagors* 

The tenn servitude is used to express both the right and the cor¬ 
responding duty. The term easement generally expresses the Tight 
only* (Gale, p* 2,) The servitude relating to tithes in England is never 
styled an ‘ easement. 1 
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In a second and less extended sense, the term lii&twB 
1 easement 1 is restricted to real or prsed'tal servh. 1-4 
tudes,— i.e ., such as are appurtenant to some land or 2 nd 3ense - 
prtgdium of the person claiming them. In this 
sense, personal servitudes or servitudes in gross are 
not 1 easements.’ According to Lord St. Leonards, 
a dominant tenement is not necessary to the exist¬ 
ence of an { easement/ but later Authorities (includ¬ 
ing Lord Cairns) are very distinctly of opinion that 
there can be no easement properly so called unless 
there be both a servient and a dominant tenement. 50 

In a third and still more restricted sense, 4 ease- 3 rd 
incnts’ mean such real servitudes as are acquired 
merely for the ease, or convenience of the dominant 
owner, and not for any participation in the profits of 
the servient heritage, that is, such rights as do riot 
entitle the dominant owner to take, out of the servient 
tenement, any corporeal thing except water. Messrs. 

Gale and Goddard 1 adopt this third sense of the term, 

H- Sea Gain on Easements, 5tU EcL* pp, 13 and 14. 

J Gws definition k as follows : * f An casement is a privilege, without 
profit, wliioli the owner of one neighbouring tenement hath of another f 
existing in respect of their several tenements, by which the servient 
owner is obliged to mffer or m>t to do something on hk own land for 
the advantage of the dominant owner, 11 

Goddard’s definition runs thus : *' An easement is a privilege, without 
profit, which th© owner of one tenement has a right to enjoy in respect 
of that tenement in or over tbe tenement of another person, by reason 
whereof the latter is obliged to suffer or refrain from doing something 
on Mb own tenement for the advantage of the former. 1 * 

The definition given in Tudor's Leading Cases on Boal Property is as 
follows: !f An easement is a privilege, without profit, which the owner of 
one tenement, winch ia called the dominant tenement, has over another, 
which is called the servient tenement, to compel the owner thereof to 
permit to bo done or to refrain from doing something on moh tenement 
for the advantage of the former,” 

Those definitioim are so far defective that they include natural, as well 
as conventional, easements, Sea Goddard, 2nd firtu., pp, 2 and 3. 
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Lecture and restrict it to servitudes) appurtenant, exclusive of 

XII J * 

(what in English law are called) pro fits • a prendre? 

Easements, according to the definitions given by 
Messrs. Gale and Goddard, are of two kinds :— 
I. Natural Easements, better known as Natural Eighty; 
and IL Artificial or Conventional Easements. But 
the term Easement is commonly used : exclusively to 
denote the second class of easements. In Justice 
Tones’ Digest of the Law of Easements, the term is 
defined in this its ordinary sense. 3 

4th sense. According to sec. 4 of the Indian Easements Act/ 
easements are real servitudes including profits a 
yrendre. The context of the Act shows that the 
term is used to denote conventional servitudes only. 


% Bee p. 884, note* infra. 

a In this Digest, Rights of vicinage, acywircd for the ua© of a tenement, 
are called servitudes ; and servitudes, without a right to make a profit 
out of the substance of the neighbouring tenement, are called easements. 
Gal© modifies his definition by saying that all easements originate in 
express, implied or presumed grants or agreements, Goddard also dis¬ 
tinguishes easements created by the act of man from * 1 * Natural Rights/ 
and throughout his work, the term in its ordinary restricted sense. 

1 Tho Indian Easements Act (V of l$j&2), sec, 4, enacts as follows; 

"An easement is a rigliD which the owner or occupier of certain land 
possesses, ns such, for the beneficial enjoyment of that land, to do and 
continue to do something, or to prevent and continue to prevent some¬ 
thing being done, in or upon, or in respect of, certain, other land not his 
own/* This definition also includes what are called * natural rights 
or ‘natural casements/but sec, 7 of the Act shews that i natural rights, 
not being restrictions of other legal rights, are not 1 easements 1 within 
the meaning of the Act 

It will be observed that Messrs; Gale and Goddard call an easement a 
privilege^ and in their definitions, refer to the negative ditty of the 
sej dirM owner not to do something on his own land* Section 4, Act V 
of 1882, on the other hand, calls an easement a nykt, and refers to the 
dominant owner’s power of doing something or preventing something 
being done on another’s land, Messrs, Gale and Goddard define an 
easement from the servient owner’s point of view. The Indian Legis¬ 
lature defines it from the dominant owners point of view. 
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Act (XV of 1877) lays down that in that Act lecture 
‘ easement* includes also a right, not arising from ~ tJX 
contract, by which one person is entitled to remove 5th wine, 
and appropriate for his own. pro jit any part of the 
soil belonging to another, or anything growing in, 
or attached to, or subsisting* upon the land of another. 

And as profits a premire may unquestionably be 
either real or personal according to English law, it 
has been held that profits a prendre in gross, not 
being expressly excluded by this definition, are 
easements ’ within the meaning of Act XV of 
1877. 3 

The following table shews the several meanings of 
the term, and their relations to each other: 

f Hight to mi p port f ir fjuitf front land. 
f I Mi Natural J llfjpfc to due enjoyment of air, light, 

* * * j and water naturally flowing over 

t one lierkag© to another* 


PKRVT- 

TV!>iCS,OR 

EASEMENTS 

ix th;6 

FIRST 
SENSE, 


Ap 

Real, presdiai, or 
a p p «rtonaut* 
(EaHcmunU iu 
the Ituil sexm). 


/ 1 » — Easement^ 
A r * 1 fl (i J n J, | (in the Siil 

C o n Yfltttinnuh I eerute. - * Gale, 

0 r acquired. / (ioddard, Act 
ini IXoMSTlJ. 

■ > S*-Pro4ls 
V prendrt. 


(Kaaomouta in 
tUo 4th booto 
AutyoflBhi. 


It. 

Personal of in 
grm< 


Easements in the 
fltli sense, 
(dot XV of 
1877,} 

NB.^n u 

doubtful if ?:L5f|- 
monta, in thii 
aenae, include 
ease meats imjtro* 

perty so called. 


j 1Ivi&emonta improperly ao called, 

S.—Profits a prendre. 

In this Lecture I shall, in general, use the term 
4 easement ’ in the sense in which it is used in the 
Indian Easements Act, that is, as exclusive of servi¬ 
tudes in gross and ‘natural rights,’ and as inclusive 
of profits a prendre appurtenant. An easement, then, 
is a right (other than a natural right) which the 
owner or occupier of certain land possesses, as such 
owner or occupier, for the beneficial enjoyment of 

1 Chtmdee v. $hib, I. E. It, 5 CtUo., 913 ; 6 C. L. B,, 269. Seo -p, 391, 
note) 10, infra P 
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lecttiue that land, to do and continue to do something (in- 

XI j 7 * v 

eluding the taking of profits), or to prevent and 
continue to prevent something being done, in or 
upon, or in respect of, certain other land not his own. 
In affirmative easements, the dominant owner has 
the right to do and continue to do something. In 
what arc called negative easements, he has the right 
to -prevent and continue, to prevent something being 
done. The servient owner is bound to permit the doing 
of that thing, or to refrain from doing that other 
thing. The dominant owner is entitled to enjoy the 
# right without disturbance by any other person . 

Easements In order to understand the nature of easements, it 
di'sttn- b0 is necessary to distinguish them from rights of pro* 
fro'meer- petty, natural rights over neighbouring lands, 0 local 
rights! 1161 customary rights in re aUeno solo, licenses in respect 
of immoveable property, servitudes in gross , and 
other incorporeal rights. 

Dintin- In one sense every easement may be regarded as 
jv'.m'f'giifs a right of property in the owner of the dominant 
< ' fL,, ‘ v - i o ■ fc one ment, not a full or absolute right, but a limited 
right or interest, in land which belongs to another 
whose plenum dominium is di minished to the extent 
to which his estate is affected by the easement. 7 

An easement, as well as a right of property, is a right 
in rem 8 A right arising out of a contract, being a 


* For instances of natural rig-lit8, not being rights over lmd t see p* 8 
(note), mvra. 

7 P&r Lard Watson in Dalton r. Ang us, C App* Oaa*, 740, 8$<L 

* The owner or occupier of the dominant heritage is entitled to enjoy 
the easement without disturbance by emt( other prrs/m, Section ;S2> Act 
V , 1882. In the case of a negative element, it is Um Ufoly that a strmgfr 
(r. e, t a person other than the servient owner) should disturb. 
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right in personam, cannot be either aright of property lecotpk* 
or an easement. But a right of property, strictly so 
called, generally gives the party entitled an indefinite 
povrcr of applying the land to all uses or purposes, save 
such as are inconsistent with his relative or absolute 
duties; while mxeasement\a a right to pat the, land to uses 
of a definite class, or to prevent its being put to uses of a 
definite class." 

The owner’s right of walking over his own land, 
of building upon it, of digging under it, of exclud¬ 
ing others from his land, or of preventing them 
from interfering with the legal use of his land aro 
ordinary rights of property. These ordinary rights of 
property which are determined by the boundaries of 
the land are not £ casements ’ in any sense of the word. 

An easement is a right in re alieno solo , in the 
land or tenement of another, or in land or tenement, 
which is not the claimant’s own. 10 When the owner 


e AnstinVLectures. pp. 83$, Such relative duties m anno from 
tontrwLi with the owners of neighbouring lands, ami correspond to rights * 
pi. pmiimw-i are not easements. Absolute duties annexed to property 
(such us that of preventing a house in a town from getting into a ruin^ 

OU8 state) are also not easements. restrictions imposed on the owners 
rights of user by such general maxima aa 0e wterc tm nt fiitetmtn mm 
tSjjt'm ^pseymir property so as not to injure others) are similarly not 
'easements These general restrictions apply to till heritages. 

lcl The rights and liabilities of the owners of property adjoining to a p artyw 
party’wall, when such wall is their rom/mm property, partake of the walK 
character of easements, but are not easement** When such wall belongs 
to ant of the adjoining owners, it may bo subject to irn easement in the 
other, to have it maintained m a dividing wall between the two tene¬ 
ments, See Onto, P- 5 IS ; IVatsou t?* Gray, 14 Oh. Div., 192. In this Chau^ 
eery case. Fry, J., gives the four different senses of the term Far by-wall;— 

(1) where the wall is common property ; (2) where ouo strip of ife belongs 
to one of the neighbours and the other to the other ; (3) where the wall 
belongs to ono of the neighbours, eubjeot to an easement m the other to 
have it maintained ; (4- when the wall is-divided into two strips (longV 





352 


EASEMENTS. 

Lecture of estate A, acquires aright of way over the adjoin* 
fl..' ing estate /?, he acquires an easement, but does not 
acquire a right of property in the servient estate B, 
though his right of walking over B is similar in 
many respects to the right’of the owner of B quit 
owner to walk over his own estate. The owner of A 
can use B, only for the purposes for which he 
acquires the easement, while the owner of B can use it 
for all purposes save such as are inconsistent with 
his general or particular duties. 

But all rights in rem over another's property are not 
easements. The rights of the lessee or the usufructuary 
mortgagee over the demised or mortgaged land are 
not easements. They are rights of property in the 
land, modified by regard to the rights of the lessor 
or the mortgagor. Besides, such rights not being 
ancillary to the enjoyment of other lands of the lessee 
or mortgagee, are not rights appurtenant as easements 
(proper) always are. 

'me nature The julkur right of fishery in small and shallow 
{yS£ ur rivers, the beds of which are recognized as the pro¬ 
perty of the claimant himself, is unquestionably a right 
of property} Julkur rights in navigable rivers also 
are often settled as separate estates, and sold for 
arrears of revenue, and such rights have often been 
granted by Government extending over large estates, 

fcudmaUy) and thioh strip ia Biibjecfc to ft cross-easement in favor of the 
owner of the other strip. Akilandammal v . S. Venkatachafa, G Mad., 
112, gives an instance of the first sense of the term. Bee Radha Mohan 
v. Raj Ckimdor, 2 0. Ij. It*, $77, ®|l, for an instance of the second mum 
of hho term, but Justice Markby does not oall the wall in that case a 
party-wall. 

1 See Beng. Reg 1 . XI of !82f>. sec. 4, oL 4. Such a right of fishery is 
called “ a territorial fishery/’ I. L. R (| 2 Bomb., 19, 4G, 
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the property of persons other than the grantees of the IjF ^T KE 
julkur . 3 Under Act IX of 1871, such rights, though —-- 

Incorporeal, were treated as interests in immoveable 
property, or proprietary rights , 3 As these rights are 
riot appurtenant to other heritages or estates, they 
are not easements under the Indian Easements Act. 

And when these julkur rights entitle their holder 
to all the profits derivable from a river, lake, or other 
water in a tract of country, subject to no restriction 
in favor of the owner of the bed or subsoil, they are 
hardly servitudes in the ordinary sense of the term.’ 

The fact that julkurs are often described as mehafa 
or estates, goes, to a certain extent, to shew that 
they are generally treated as rights of 'property. 

2 Sec Gout Huri <s. Amirntinisaa, 11 C. L, R., 9; Radha M'ohun v, 

Neel Mad hub. 24 W. R., 200; Moharanee Sumo Moyee v. Digum bery 
Debea, 2 Shornr-’s Iiep., 90. 

It has been held by the Privy Council, that in British India the Govern- 
meat has a freehold in the bed of navigable rivers, and in the land 
between high and low watermark. Dm dem Seebkristo * *’• E-1- Com¬ 
pany, 6 Moo. I. A., 267. It has been held by the Calcutta High Court, 
that the Government has also the right of excluding the publio from 
fishing in such rivers. The Government has, in many instances, granted 
to private individuals the exclusive right of fishery in such rivers. See 
Ohunder i\ Ram. IB W. R., 212; see also 11 C- L. R., 0. 

* Parbutty v. Mudho, I, L. R.. 3 Calc., 276. In 2 Shome’s Report. 93, 
julkur rights are treated as rights of property even as against the 
owners of the estates over which the right3 extend. But the grantee does 
not derive his rights from the owners of such estates, and such rights a) e 
not treated as fragments of iheir rights of ownership. 

As to the rights of the sovereign or the Government and of the publie 
in navigable rivers and the 3ea, see Baban ■». Nagu, I L. R., '2 Bomb., 19. 

A several Ji-shfiryi—Lc., a fishery in waters covering land which does not 
belong to the claimant, like all ewelmive profits a prendre, but unlike 
most other casements, is, in English law, capable of boing trespassed upon. 

See LB R„ 2 Bomb., 45. 

« There are authorities for the proposition that an indefinite claim to 
destroy the subject-matter cannot be supported as a profit a prendre in 
nlimo nolo. See 7 App. Gas., p. 646. 
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Besides, as these rights are transferable and capa¬ 
ble of being let out to tenants, independently of other 
property, they are not easements within the meaning 
of the Transfer of Property Act. 0 Where the owner 
of the bed of a river or lake grants to another definite 
rights over his water, or such rights are acquired by 
prescription against the owner, such rights are servi¬ 
tudes and not rights of property. 

The grant of a several {i.e. exclusive) fishery for 
only one particular species offish, can give the gran¬ 
tee no property in the water or in the subsoil. In 
England, the grant of an exclusive fishery, without 
any restriction as to the kinds of fish to be taken, 
specially where the grantor reserves a rent, primM 
facie includes the soil.® Where the grant of a jidkur 
expressly conveys (besides exclusive rights of fishing) 
other purely aqueous rights (such as the gathering 
of rushes and. other vegetation which arise from and 
are connected with water), it may be very well con¬ 
ceived that, if in such cases the right to the soil were 
implied in the grant, it would be wholly unnecessary 
to specify these particular rights ; if the grantee 


5 tSce sec, (5, Act IV of 1882. It Is Apprehended that even under Act 
X 7 of 1877 such indr.fimtf! anneous rights are rights of property , and not 
profits or easements. It has, however, been held, that the Interest of a 
lessee of a julkur or aayer ntehnl is not an interest in land within the 
meaning of the District Road Cess Act (Beng. Act X of 1871). See 
David v, Qrish, I, L. It., 9 Colo,, 183. 

According to English law, the owner of a profit in aliono solo (whether 
in gross or appendant to land) may got the benefit of his profit by sidling 
or letting an interest in it, for a longer or shorter term, and during the 
term the transferree has an irrevocable lioeme to take so much of the 
profit. See 7 Ayp. Cas., 058. Cf. 11 C. L, It,, 9, 

* Brown, 179, 190. Marshall v. The Ulleswator Steam Navigation Com¬ 
pany, 3 Best S. Smith’s Reps., p, 732. 
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were the owner of the land, he would, as a matter Lecture 
of course, be entitled to everything on it. However, XU< 
although a julkur does not necessarily imply any 
right in the subsoil, the fact that a julkur mehat is 
sometimes called a mouza shews that the settlement 
of a julkur may include the soil . 7 

Besides the ordinary rights of property which are Easements 
determined by the boundaries of the land, there are pw 
certain accessorial rights, incident to the ownership of natural 
land, which entitle the owner to enjoy the natural ” shM ' 
advantages arising from, the situation or position of 
the land in relation to other lands in its vicinity. The 
right of every owner of land that such land in its 
natural condition shall have the support (vertical and 
lateral) naturally rendered by the subjacent minerals 
and adjacent soil of another person, the right of the 
owner of higher land that the fall of its surplus rain¬ 
water upon the adjacent lower ground shall not be 
obstructed by the owner of the latter, the right of 
every riparian owner to the uninterrupted flow (sub¬ 
ject to lawful use by others) of a natural stream 8 in 

1 Radhamohun v. Neel Madhub, 24 W. R., 200 ; David v, Uriah, I. L, .R„ 

9 Oalo., ISO ; Rakhal v. Weston, I, L. R., 10 Oalo,, 150. 

" See Illustration (A), sec. 7, Act V of 1882. As to the natural right to 
use the water of a natural stream or lake, by riparian proprietors, for 
their household purposes, for watering their cattle, and to some extent 
for irrigating their laud, or for the purposes of any manufactory situate 
thereon, sec lllua. (j) of the same section ; see also JRameehwee v. Koonj, 

1 . L. R., 4 Calc,, <5117, P. 0. 

It may ho here observed, that the right of a riparian proprietor to 
the use of a stream does not depend ou the ownership of the soil of the 
stream ; lienee a riparian owner on a navigable and tulal river, in addi¬ 
tion to the right connected with navigation, to which he is entitled as 
one of the public, retains his rights as an ordinary riparian owner, under¬ 
lying and controlled by, but not extinguished by, the public right of navi¬ 
gation. Tudor, p. 195; Lyon v. Fishmongers Company, ! App. Cas. 162. 








lecture its natural state, are, when recognized bv custom 
*— — or the law of the land, instances of such accessorial 
rights. These rights, which are very like easements 
proper, are generally called ‘ natural rights/ and are 
sometimes described as ‘ natural easements. * * * * * * 7 * 9 " 

The right of every owner of land to so much 
light and air as pass vertically thereto is an ordinary 
right of property, based upon the maxim cujus est 
solum , ejus est usque ad ccelum ei inferos . 10 The 
right to light and air in its natural state trans- 
mitted laterally over and from a neighbouring estate, 
differs from the right to natural streams of water. 
The first and paramount right which the owner¬ 
ship of land seems to give, is that of doing' what 
the owner pleases thereon, either by building or 
otherwise; and therefore he has by such primary 
right the power of obstructing the lateral passage of 

As to the difference between the ordinary use of the water of a flowing 

fit roam (for original purposes), and the extraordinary use of the water 

(for manufacturing or irrigation purposes), see Miner «. GUinour, 

12 Moore, P, C., 131, 156 ; and Ormerod v. Todmordon Mill Co., 11 Q. B, 

IX, loo, 168,172 ; Sardowan v. Hurbans, 11 W. It., 254. 

Any user of water by a Mti-rijuirian proprietor, even under a license 
or a grant of an easement from a riparian owner, is wrongful If it sen¬ 
sibly affects the How of the water by the lands of other riparian owners. 

Ormerod v. Todmordon Mill Co., 11 Q, B. D,, 1G5. 

As to the natural right of discharging rainfall by natural means 
through a natural watercourse passing through another’s land, see 
Khetter v. Prossunno, 7 W. K,, 498. As to the flow of surface drainage 
water from higher lands, ace W. E., Special Number, P. B., 25, See also 
Kopil v. Munich, 20 W. R., 287, as to water naturally falling on one’s land 
running off over adjoining land of a lower level, I. L. R,, 1 Mad., 385. 

9 See the judgment of Lord Selborne in Dalton v. Angus, fi App, Gas., 
740; Goddard, p. 3, note (o). Easements proper are also aocvmorial rights 
trenching upon the liberty of others, but they are not incident to the 
ownership of land, 

14 “ Whose is the soil, his it is even to heaven and to the middle of the 
earth,”— Wharton. 
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light and air from over his own land to adjacent lands . 3 
But the owner of such lands may acquire (as an ease¬ 
ment proper) the right to prevent such obstruction, 
by grant or prescription. The right to light and air- 
transmitted laterally is, therefore, not a natural right, 
unless recognized as such by special customs. Sup¬ 
port to that which is artificially imposed upon land 
cannot exist ex jure natural, because the thing sup¬ 
ported does not itself so exist; it must in each 
particular case be acquired , in order to make it a 
burden upon the neighbour’s land, which (naturally) 
would be free from, it. But the right to support of 
buildings, when acquired, is the same in character as 
the natural right to support of land? 

An easement, in the words of Mr. Gibbons, is 
rather a fringe to property than property istelf. So 
fir as the dominant owner is concerned, it is some¬ 
thing superadded to the ordinary and natural rights 
of property. It is a privilege exceeding what would 
of common right belong to the owners of lands and 
tenements as such. It is some advantage derived by 
one tenement from or upon a neighbouring tenement, 
greater than what would naturally and ordinarily 
belong to the former. ‘ Natural Rights' (that is, the 
accessorial rights which are sometimes called ‘ natural 
easements'), like the ordinary rights of property, 
are secured to the landowner by the common law of 
the country. B They are inherent in the land ex jure 

• Broom and Hadley, Vol. II, p. 40; Goddard, p. 32, 

- See (> App, Gas., p. 792. 

“ See Goddard, p. 2. In the report of the Law Commission on the code- 
fying bills, 1879-30, the ordinary rights of property as well as the acces¬ 
sorial natural rights are called ‘ natural rights.’ In the Statement uf 


LECTUUJ5 

XII. 






358 


EASEMENTS. 


Ebctobb 

AH. 



naturce, of natural right. They owe their origin to 
the disposition and arrangements of Nature, are more 
purely negative * * * 4 * in their character, and though sus¬ 
ceptible of being suspended by adverse easements, are 
incapable of being extinguished permanently, inas¬ 
much as they revive on the extinction of such ease¬ 
ments . 6 

As regards the servient heritage, .Easements are 
restrictions of the 4 ordinary rights’ of property, or 
of the accessorial rights called 4 natural rights. ,c) 

'Easements are not given to every owner of land, 
but are created by special human acts or incidents. 
They may be either positive rights to do something 
on another’s land, or negative rights to prevent 
something being done on his land. Natural rights 
need no age to ripen them, nor any particular inci¬ 
dent to create them. A 4 natural right * is an incident 
of property, not acquired by long and continuous 


Objects Slid Reasons appended* to the Easements Bill, both, these classes 

of rights are described os ** rights incidental to the ownership ol: immGve- 

able property/* 

4 Biit the natural right to support of land, ami the right to discharge 
surplus rain-water, partake of the character of positive easements, 

It may be further observed that them can he no “ natural rights’ 1 hi 
grim over another’s land, and that there are no natural profits a prendre, 
in respect of another's land. The right ol the public to lisli in the sea 
H however, sometimes treater] as a natural profit in gross* But such a 
right is neither a servitude nor a right of pr&j&erif* free l- B. It. T 
2 Bomb. t pp. 51, B2 f and 53, There are also no natural rights of way. 
(Goddard, p. f>8.) 

a Bee Gale, pp. 2 & 3; Goddard, p. 856, A'* natural right to build on 
his own land maybe suspended by B'& easement to the access of light, 
but it will not be extinguished thereby, A natural right (as well us aix 
easement) may, however, be abandoned by the dominant owner. (Khet- 
tcr Nath v. Prose mtnc, 7 W. IB, 403.) 

ft See see. 7, Act V of 1882, which gives ten instances of these two 
classes of rights 



EASEMENTS. 



trier, and in no way dependent on the consent, tta™? 
express or implied, of the owner of the servient herit- -!1 
age. It is in the words of dust ice Bines, “ a right 
of vicinage attaching to the situation of the tenement/' 
.Easements proper are conventional, and must he 
acquired by grant, prescription or other means. 

Annoyances caused by infringements of natural Nuiunnce^ 
rights are called (private) nuisances. Those caused t»riMn«a 
by infringements of easements are called distur- meats: 
ban.ces. Repeated acts amounting to ?misances may 
in course of time confer prescriptive easements 
inconsistent with natural rights/ 

A .lease of IBs hmd to C, gives C an interest, or £t Easements 
(limited) right of property in B's land. An easement swished 
acquired by C over B’s land does not give C any 
right to B’s land or to any corporeal interest therein ; 
hut C acquires an irrevocable incorporeal right over 
B’s land to do something or to prevent something 
being done on such land, for the beneficial enjoy¬ 
ment of C's own lands. Under particular Acts (e.g. 

Act XIY of 1859 and the Statute of ..Frauds) an 
easement may be treated as an interest in land, but 
a mere license is never so treated. A license 
is a right in gross granted to the licensee to do, 
upon the licenser's immoveable property/ something 

* Gale, pp. 482,633 ; Innas 1 Digest, 54, In the English law, the term 
nuisance Is allied to bath ptaaaes of annoyances. Strictly speaking 

the term should be cob fined to first class of annoyances, 

if the trousmussioTf of impure air from ,/iV iand is submitted to for 
twenty years by hfci neighbour 11. A acquires an casement inconsistent 
with B'$ natural right, 

* See Oh* VI, Act V of 1882. There may be a license to tfo a thing: upon 
the licensee’s own laud, tj. g. t to build ou Ms land so as to obstruct the 
licenser's eaneinont over bucIi laud* A loan of apeci&O movemle property 
often amounts to a mere license, A license to practise a profession ha& 


\ 
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Leotueb which would be otherwise unlawful. This right 
of the licensee is revocable at the pleasure of 
the licenser (except under certain circumstances), 11 
is not enforceable against the licenser’s trans¬ 
feree, ancl cannot, in general, be transferred by the 
licensee or exercised by his servants or agents. 10 A. 
right of easement cannot he revoked at the will and 

O 

pleasure of the grantor. 1 It is available against all 
the world, and may be transferred by the party 
entitled thereto aiding with the land to which it is 
appurtenant. A servitude may be appurtenant or 
in gross, an easement is a right appurtenant, while 
a license is a right in gross. An easement may be 
positive or negative, while a license is only positive. 
An easement is, generally, permanent, while alicen.se 
is generally temporary. Besides, a license to do 
acts may be determined individually as well as by 
class, while an easement is a right to put the land 
generally to uses of a definite class, and not merely 
to uses determined specifically or individually. 2 A 

nothing to do with any property* These, however, are not ‘licenses* 
within the meaning of Act V of 1882. 

9 A license may he called a right, because it lias a continuing in corpo¬ 
real existence so long as it is nob revoked hy the grantor, and also because 
its enjoyment cannot be hindered by strangers (nee Goddard, p* 4). ** A 
license merely excuses the act when done, is retrospective, and nob pros¬ 
pective, in its operation ; it begets no obligation on the part of the licen¬ 
se? to keep it in force, and: may, therefore, be revoked by him at any mo¬ 
ment. 11 Fhoar on Eights of Water, p. 58. But a license is not revocable 

it is mvpled with an intered (i.th, coupled with a transfer of a right 
of property), or if the licensee has immuiml a work of a permanent 
character and incurred expenses. See sec. 60, Act V of 1882, 

10 A license to attend a place of public entertainment is, in general, 
transferable; see. 56, 

i In one case only, viz,, where the grantor reserves a power to revoke, 
an easement may be revoked by him ; .soo, 39, Aot V of 1882. 

* Austin, Lecture, 49. 
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may have Pis permission or license to enter or walk Leotuhb 
over IVs land once or twice, but. such right over 
JVs land can not amount to an easement or a servi¬ 
tude. Tbe privilege of doing one particular act on 
the grantor’s land may be a license, but cannot be 
a servitude or an easement. The licensee is entitled 
to do or to continue to do something. But the 
dominant owner is entitled to do and to continue to 
do something, or to prevent anal to continue to prevent 
something being done, upon the servient heritage . 3 

An easement belongs to a determinate person or Easements 
persons in respect of his or their land. A congeries suSsbad 
of persons, such as the inhabitants of a locality, customs, 
unless incorporated as a determinate juristical person, 
cannot claim an easement. A customary right 
belongs to no individual in particular. It .may be 
enjoyed by any who inhabit a particular locality for 
the time being, or who belong to the particular claret 
entitled to the benefit of the custom . 4 Basements 
are, so to speak, pnvate rights belonging to 
particular persons, while customary rights are 
public rights, annexed to the place in general, A 
custom for the inhabitants of a particular village to 
dance or to have horse-races on the land of an indi¬ 
vidual, or to go on a close and take water from a 
spring, and other customs, may be valid, if not unrea¬ 
sonable. 1 ’ But the customary right of even an indi- 

To do and fco continue to do a thing cloes not mean the inecmmt or 
constant doing 1 of the thing. Uee perpetually recurring at certain or 
uncertain intervals is sufiS dent. The dominant owner should have a right 
to use the subject an indefinite number of times. Austin, Lecture, 49. 

* Goddard, p. 17. 

Gale, p. 20 , A right claimed by all the villagers to n profit a prendre 
user (mothers laud cannot exist by custom or prescription, Such a 
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Ijectttuf. vid'W'd of the class is not an case men t, unless by 
SI1 " virtue of the custom he becomes entitled to an 
independent right w I'ssgsct of his a stats situated in 
s he locality to which the custom belongs, and the 
right is beneficial to the occupation os enjoyment of 
such estate. 8 The illustrations to sec. 18 ol -Act 
V of 1884 shew that an independent right, to graze 
one’s cattle on. the common pasture., or to prevent 
interference with privacy, may be acquired, in virtue 
of a local custom, as an easement in respect of some 
property within the locality to which the custom 
applies. An easement of this sort is called a cus¬ 
tomary easement/ 7 

Elements An easement cannot lie severed from the land to 

S'ii which it is annexed and made a right in gross; 

SpS? t8 eamiot be transferred apart from the dominant herit¬ 
age/ In order to constitute a valid easement, there 
must exist two tenements or heritages—-the servient 

claim is -rntBamnaMe. See Lord Rivers v. Adams, 8 Excb*, 3011 arid 
LuchmiputAJ. Sadabiiliab, 12 0. L. It,, 382. 

6 Goddard, pp. 1& 20, and 13* 

* In Hnglund, a variable and fluctuating body* like the inhabitants of 
a certain locality, cannot claim a profit & pren&t in rdimo xolo, even 
by omtoni. Illustration («) of see, 18, Act V of 1882, hoover, would 
seem to recognise such a claim. In Goodman v. Mayor of Salta^li, at 
p + i>69, 7 App. Cas,, Lord Fitzgerald questioned the wisdom of the English 
law on this subject as laid down in Gatewnrd’s ease. But the Calcutta 
High Court in loiohmeeput Sadaulla, T* L, S. ( 9 0&io*> 088, considered 
such a custom unreasonable and therefore invalid, 

a Goddard, p* 10, The benefit of an easement passes with the domi¬ 
nant tenement, as the burthen of it passes with the servient. S) ti, K, t 
Ch. App-t 

» Bee. 6, Act IY of 1882* Brit the owner of one heritage may grant an 
easement to Uni owner of a neighbouring heritage, An easement may be 
granted separately, and apart from any conveyance of the would die 
dominant heritage when such heritage already belongs to the grantee* 
Few oases, however, are to be found in the books of an instrument 
granting an easement pt?y Gulo, p. 8 L 
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and the dominant. u ‘ There must he the land a qua 
and the land in qua. If a person prescribes for an 
easement, he mast claim it : in a que estate’ (that is, in 
himself and those whose estate lie holds * 1 * ), and claim 
suck things only as are incident or appurtenant to 
lands, for it. would be absurd to claim anything as an 
appurtenance to an estate with which the thing claimed 
has no connection. 3 The easement (whether acquired 
by grant or prescription) must be for. the beneficial 
enjoyment of the dominant heritage , and not for 
some general benefit of its owner, unconnected with 
the enjoyment of such, heritage. 3 The expression 
“beneficial enjoyment” includes also possible con¬ 
venience, remote advantage, and even a mere 
amenity/ A right to let off, upon the neighbouring 
land, water which had been rendered noxious by a 
particular use thereof on the dominant premises, 
may be acquired as any other easement; but a 
claim by the owner of a house to discharge foul 
water simplieiter cannot he claimed as an easement/ 
A right to cut wood on another’s land is not an 
easement, unless the wood when cut is to be used 
on or for the benefit of a dominant heritage/ 


w “ Probably, however, in the English ne in the Civil law, the grant of an 
easement in respect of a house about to be built or purchased, by the 
grantee, would enure as such.’’ (Gale, p, M.) 

1 Not in himself and his a»,eestm'x. An element passes with the domi- 
naub estate to the owner of such estate. A servitude in gross passes to 
the heirs and legal representatives of the person who acquires it, 

* Wharton's Law Lexicon. 

3 Broom and Hadley, Vdl. II, p, 33 ; Gale, p, H ; sec. 21, Act V of 1882, 

* Sec. 4. Ex pi., Act V of 1882. 

a See Wright v. Williams ; Gale, p, 271 ; and Bailey Stevens; Broom 
and Hadley,. Vol. II, 31. 

* Goddard, p. 14; Illustration (<£), sec. 4, Act V of 1882. 
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Where an alleged easement has no connection with 
the enjoyment of a particular heritage, it is a 
servitude in gross —a personal right which cannot be 
assigned to another person, 7 except perhaps by the 
ordinary conveyances known to the law. 

. Public rights of way which all persons in the 
empire are entitled to use at their pleasure, irres¬ 
pectively of the ownership of any estate, are rights in 
gross , and not appurtenant. Besides, a public road or 
highway is, in fact, a dedication to the public of the 
occupation of the surface of the land for the purpose 
of passing and repassing, while in the case of an 
ordinary easement, the occupation remains with the 
owner of the servient heritage, subject to the ease¬ 
ment. 8 The ordinary rules for the acquisiti on of ease¬ 
ments by positive prescription do not apply to public 
roads or highways. 9 The evidence of user offered by 

7 Aekroyd r. Smith; Goddard, pp. 8, 14, See note 8, 'infra* 

B Sea Lord Cairn’s judgment in Rangeby ik The Midland Railway 
Company; Goddard, pp, 8 and 68 ; Illustration (e) under sec. 4, Act V of 
1882, 

fl The public m an indstermhmte and variable body cannot claim an 
easement, (Luchmipub ni jBadatulla, 12 C» L. R,, 382.) The Indian Ease¬ 
ments Act does not apply to such rights of the public, for the further 
reason that such rights are not apptbrtmmit* This Act does not apply 
even to profits a prendre in grow* Assuming* that a profit in grow is 
capable of being assignod t it can mdtj bo assigned (by the person who 
has acquired it) by the ordhmry conveyances known to tho law, Bailey 
r, Stevens, cited in Goddard on Easements, p, 14, 

The term ‘highway 1 includes all public ways, A highway stopped 
at one end would cease to bo a 1 thoroughfare.’ (See 2 Smith's Loading 
Cases, notes to Dovnston v. Payne.) A way to n parish church, or to the 
common fields of a village, which terminates there, may bo called a 
private way. But a way claimed for all the inhabitants of a large city 
has been held to be a public way. Gale, pp, 338, 338, Whore the privilege 
to use a road is enjoyed only by one particular section of the community, 
or by the inhabitants of two or three villages, and not by others, the 
road is a private road. Sham r< Moneo s 25 W, R., 283, “ Once a highway 
always a highway. 11 2 Smith's Leading Gases, p H 151, Even Municipal 
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a party in support of his claim to use such roads as ^’cya 
one of the public, need not prove a twenty years' —' 
enjoyment. It is sufficient if acts of user by the 
public are shewn to have been acquiesced in by the 
owner or owners of the land over which the roads 
pass, and that those acts are of such a character as 
to warrant the inference that the owner or owners 
intended to make over to the public the right to use 
the land as a public highway. 10 Eight and even six 
years have been held to be time enough wherein to 
presume the dedication from user. 1 

Where the inhabitants of a town, or a section of Corpora- 

tiou cases. 

them, claim rights recreation, &c., over land vested 
in the municipal corporation of the town as their 
trustees, the rights claimed are not servitudes or 
rights in alieno solo. 2 

Commissioners in whom highways are vested cannot stop a highway* 

Empress v, Brojonath, L L. R., 2 Calc., 425* Wh ere ati obstruction to a 
public road cause* a particular inconvenience of a substantial kind to 
the plaintiff, the Civil Court may order the removal of such obstruction * 
Bajkmrmr Sahebzada* L L* R, f $ Calc*! 20* The dedication of a high¬ 
way may bo mbjcct to certain rights of the owner or of others (Gale, p, 484)* 

As to the right of the owner, see Jaggomoni u, Rilmoni, I* L* Jfc* ? 9 Calc.. 

75* A public river is a highway* A nation possessing only the upper 
parts of a navigable river* is entitled to descend to the sea without 
being embarrassed by useless and oppressive duties or regulations. 

(Kent's Commentaries, Lecture II* p, 37*) The banks of oven public 
rivers may 1 be, and constantly are, private property, over which there 
may be public rights of passage for the purposes of navigation, 

(Booplall r. The Dacca Municipality, 22 W, R*, 270.) In Ball v. Her¬ 
bert, 8 Term Rep,, 253, it was held in England, against the doctrines 
of the civil law, that the public had no natural or common law right 
to tow on the kinks of navigable rivers. But Beug, Reg. XI of 1825, 
sec. 5, recognizes the public right of tracking or towing boats? un ihe 
banks of navigable rivers, These towing-paths are of the nature of 
highways, 

10 J. Anderson v. iTuggmlamb% 6 C. B* B., 2S2* 

1 Smith s Leading Oases, Val. II, p, 152, 8th Edu. 

a 1 App, Oas.* p* d43. Such rights are rights in ^w. 
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Easements are imposed upon corporeal, property 
for the benefit of other corporeal property . 3 * 5 But 
the easements themselves are ‘.incorporeal things . 1 
All rights are intangible or incorporeal. But rig]its 
considered as themselves tire subject ? of ownership 
may be, and often are, treated as things. Certain 
rights have, as it were, become solidified into so 
compact and distinct a body that they are looked 
upon almost as tangible objects, and as capable of 
being owned by a person as any corporeal thing,* 
These ‘ incorporeal, rights,’ as they are also called, 
are either lights over determinate things, or rights 
without any determinate subject. All servitudes and 
casements are rights over determinate lands or over 
determinate things permanently attached to the earth. 

' But a monopoly, a copy-right, and a patent-right, 
though ‘ incorporeal rights,’ are not rights over deter¬ 
minate things. So the right of levying a toll at a 
certain bridge or ferry is an £ incorporeal, right ’ 
without a determinate subject . 3 

‘ Incorporeal rights ’ are generally rights in rem.' J 


3 Gale* pp, 6 & 8 ; me, 4, Act Y of 1882, But see Gale, pp. 9, 10. 

1 Amos, Science of Law. p. 108. 

a Austin, Lecture XV and Table Till* But the right of the owner of 
the ferry, so far m it involve a right to embark and disembark passen¬ 
gers on the landing-place in another’s soil, is a right in tho nature of an 
mMment. (X. L. R. r 6 Calc., 608, 618.) 

5 A right bo an annuity charging the parson of the grantor, but r ay- 
able to the grantee and his btelra, is an iawfeauee of * n incorporeal right 
or hereditament, being a right in personam, A profit a prendre in (f¥ote f 
though personal in one sense, is a right in rm. (See Gale, pp. 11 and 13, 
note.) 

lu English law. Patent-rights and Copy-rights arc called Incorporeal 
Chattels, while Easements and Profits nra called Incorporeal Heredita¬ 
ments* The right to establish a market or hold a bant on laud* though an 
1 incorporeal right’ and a franchise in England, is } when exercised upon 












easements/ 

But there may be rights in personam which concur with lf|tuee 
the rights in rcrn. The rights answering to the ooUga- -— 

tions on the persons who happen to traverse the bridge 
are rights in ’personam . The rights corresponding to 
the obligation not to impede the levying of the toll, 
or the passage over the bridge, or the obligation not 
to carry passengers across ‘within the limits oi the 
terry, are rights in remJ 

When it is said that an easement is an ‘ incor¬ 
poreal right , * * * * * 7 * * all that is meant is, that it is not a 
right to the soil of another’s land, nor to any corpo¬ 
real interest in such land, though it creates an obli¬ 
gation or duty which attaches upon, or is annexed 
to, the land. The right to take minerals out of the 
soil of another is an incorporeal right ;’ but the right 
to a stratum of minerals is a corporeal right, the 
subject of the former right is a profit out of another s 
land, of the latter a part of the soil itself. The holder 
of a right of easement cannot exclude the owner of 
the soil, from all the benefit derivable from if.® It is a 
right severed from the larger right of ownership) and 
possession. 10 It does not wholly deprive the servient 
owner of his right of using his property, nor does it 
deprive him of his right of disposition or alienation. 

one's own ln,rui, ail ordinary right of property in India, subject, of course, 

to temporary control by the Magistrate under certain circumstances : see 

Kodanmth v. Rughonfttb, G N.W. V., lot ; Copiraohun r. Taramoui, 4 0. 

L. It., 303 ; I.L. R., 5 Calc., F. TS. As to the right to set up a private terry 

in a river, see Bursa v. Mahomed, 1 0. L, It., 504 ; I. L. R., 6 Calc,, ti08, 

7 Austin, Lecture XV and Table VIII. 

a Gale, p* 1?* 

A to all the coal lying under a particular close in a corporeal 
right, because it is a ri^hh to a part ot the soil,* Goddard, p* a. 
a Goddard, p, 5 ; BusEurd ^ Capel, 8 B* & C-, 141, 

10 Mcmtridu, p. 64, 
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lE crt !be Incorporeal rights amounting to a profit a prendre 

in grosz, or to an exclusive right to set up a private 
certain in- ferry in a river, though not easements within the 
rights hw meaning of Act V of 1882, bear a closer analogy to 
acqu ' mU easements than to property, and it lias been held that 
they may be acquired by grant as well as by twenty 
years’ user or enjoyment. 1 

Trees eu- But all incorporeal rights cannot he so acquired, 
on aneigis- If the roots or branches of a tree growing on A’s land 
’ encroach on B’s laud, B is not compelled to submit to 
such encroachment except where he has granted such 
an easement to A. A right of this kind, although it 
is of the nature of an easement, cannot be acq uired by 
prescription, either because the user is secret (i.e. f not 
open as required by the law of prescription), or 
because the burden of thS easement is liable to a 
perpetual changed 

We have seen that, with regard to the dominant 
heritage, an easement is a new right or quality super- 
added to the ordinary (and natural) rights of pro¬ 
perty, and that with regard to the servient tenement, 
it is an obligation or burden which curtails such 
ah rewtriu- rights. When certain obligations or restrictions are 
not servi- imposed on all tenements by the general principles 
easements. 0 f law (such as that expressed by the maxim sic 
utere tuo ut alienam non leedas)* or by any Municipal 
law, for the general benefit of the community, they 

1 Chnndi v t Shib, 6 C. L. It.. 269; I* L. It*, 5 Calc-* 945 ; and Bursa v t 
Mahomed, 7 C. L. It*, 504 : L L, R., 6 Calc,, 608, 

2 Gale, p*524. As to clippings falling on A's land from poisonous trees 
on JB'a land, see Crowhiirst’s Case, 4 Ba& Oiy*, 5. 

The twenty years' rule has not also been applied to public ways- See 

p, 866, mpvun 

3 Use your property so as not to injure others*” 





EASEMENTS. 369 

are not easements. They are restrictions subject to Lecture 

i» I* 

which the ordinary and natural rights incidental to 1_I 
the ownership of property must be exercised by all 
owners of properry in the State. In the case of 
easement* , the restrictions are specially imposed for the 
benefit of determinate tenements or heritages by some 
particular act or incident. An obligation imposing a 
restriction on the use of a particular heritage, arising 
out of a contract as opposed to a grant or transfer, 
is also not an easement. 

Easements being mere restrictions of the rights taro «ue- 
incidental to the ownership of property, impose on siftta in 
the owner or occupier of the servient tenement "' lltiUU>0 ' 
negative duties to suffer or forbear.' No right of 
easement can consist in faeiendo ,— i.e., consist in a 
right to an act or acts to be performed by the servient 
owner or occupier. If it consisted in a right to an 
ad: to be done by the owner or other occupant, it 
would be merely a right in personam, against that 
determinate party, and not a right in remc An 


4 Strictly speaking, easements aro imposed upon *h&pyQpevtij } and not 
tiie owner of it* Tudor** Loading Oases (Sury v* Bigot), p. 108; State¬ 
ment of Objects and Bensons, Gazette of Indin, nth November 1880,, 

Part V, p. 477. 

3 Austin, Leoture, 49-; see. 27, Aot V of 1882, The servient owner cannot Liability 
be require*l to cleanse a drain or to keep in repair a wall. If ho is 10 
under any obligation to do so, it is not in conscqamice of any eases em hank. 
meat properly so called, A local linage may impose such an obligation■ menta, 
Under the common law of this country there is no liability cast upon a 
riparian proprietor to construct or keep in repair embankments for the 
protection of adjoining landholders, and the more fact that he has 
always male tamed an embankment is not sufficient to establish n preg- 
nmptiiw M&Hlttp See Nuflur v. Jotlmlro, 9 0. L, B, 658, 667, 569- 
Repeated acts of repairing another's building', tank, &c., cannot give an 
exclusive right to repair. (See Muttaya i>. Sivaraman, I- Lu Ik, G Mad,, 

229, 286,) A right which imposes on fcho servient owner a positive duty 

2 
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Eectube eaaemo nt being a right in rem , remains unchanged, 
— although the servient heritage is possessed by a 
person other than the owner and adversely to such 
owner. 8 So long as the easement continues to exist, 
it avails against strangers as well as against the 
successive owners of the servient tenement. 

jY-aiHreB ft follows from the nature of easements as definite 

s it a servi t* 

accessorial rights mbtrmkd from the indefinite rights 
of user and exclusion which reside in the owner of 
the servient heritage, that no person can have an 
easement in a tenement of which he himself is 
the owner. Nulli res ma servit. 7 The servient 
heritage must be distinct from the dominant herit¬ 
age, and the two heritages must not belong to 
the same individual. If the two heritages are owned 
by the same persou, “ he has a right as owner to use 
each in whatsoever manner he finds most convenient 
to himself, and he may make the one tenement ser¬ 
vient to the other simply because it is his own ; in 
whatever manner, therefore, he exercises his right, 
he exercises it in his capacity of owner of the soil, 
and the right he exercises is not an easement but a 
proprietary right incident to the ownership of land,” 3 
As Lord Hatherley, Chancellor, said:—“ You can¬ 
not have the land itself and also an easement over 


to do is a sjmriom easement ; see G ale, p. 516 ; see also mo , 4 ? Ulus. (/)> 
and sec* 24, Ulna (/■)* Th edommmt owner may be entitled to a positive 
rhjht to dif something* 

a Austin, Lecture, 49, Even 4 in the ease of a servitude, it 

is tytmiblc for n strangera trespasser) to do the net which would 
prevent the enjoyment of the servitude, &tf 4 to build up, or otherwise 
obstruct ancient lights/— Student's Austin, p, 896* 

7 Austin, Lecture, 50, 

* G-od&ardj p, 10, 
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it” 0 It is on this principle that an casement is 
extinguished when the same person becomes entitled — 
to the absolute ownership of the whole ol the domi¬ 
nant and servient heritages. 1 And where the on-net 
of a particular tenement holds another tenement as a 
lessee under another person, he cannot acquire for the 
benefit of the former an easement over the latter. 1 
When the owner of either the dominant or the ser¬ 
vient tenement becomes entitled to possession tor a 
limited interest in the other tenement, the easement is 
suspended , but. it revives if the ‘ unity of possession ’ 
ceases to exist before the rigid is extinguished by- 
long non-enjoyment.'" 

An easement being a right or privilege acquired for Servient^ 
the convenient or beneficial enjoyment of the dominant 
heritage alone, its exercise may be discontinued by jgbe» 
the dominant owner. The servient owner has np uuu ’' 
right to require that an easement be continued. Ao 


* Laflytn.au *. Grave, L. R, « Oh. Ap„ 763, 767. It fa on this principle 
that a. tenant cannot acquire an easement by prescription in Tam! belong¬ 
ing to his landlord. Goddard, p. 11. 

v> $ ec> 46 ) Act y of 1882. A mioBSskry easement is rather than 

eattingntiluk by < unity of ownership.’ 

* Kristna, i\ Vcncatachella, 7 Mad.. 60, 6-1; sec. !2, Act V of 1,88 - . out 
a tenant may acquire as against another fceuaut of the same landlord an 
easement which will continue so long as their leases continue; see God¬ 
dard, pp. U to 13. Sec. 3, Illua. 00, and sec. 37, IUm, l», Act V of 
1882' stew that such defeasible elements may be imjmed or granted. 
And a tenant of A may acquire on behalf of A an easement against 
another landlord (see sec. 12, Act V of 1382). An casein cut acquired by 
prweript-io/t against a lessee of A becomes absolute and indefeasible, un ess 
the claim is resisted by A within three years of the expiration ol the 
lease. See see. 27, Act XV of 1877, and sec. HI, Act V of 1382. 

3 See secs, 49 and 61 of Act V of 1382. 

a Sec. 60, Act V of 1S82. The section gives the servient owner a right 
to sue for flmmif/m in case ho has not received such a notice of the extinc¬ 
tion or suspension of the easement us would oliable him, without uxuea- 
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Ikoture reciprocal or counter-eamment can be acquired for the 
XIL benefit of the servient tenement by the user or exercise 
Sorwipro- of the easement by the dominant owner .' 1 The flow of 
msnta. 0 water for twenty years from the eaves of a house cannot 

n;ive the owner of adjacent lands a right to insist that 
the house shall not be pulled down or altered, so as to 
diminish the quantity of water flowing from the roof? 
The flow of liquid manure from a drain on A*& land 
for twenty years cannot give Ins neighbour a right 
to preclude A from altering the level of his drain and 
applying the manure to his own purposes. 0 An 
easement imposes a burden on the servient tenement 
for the sole benefit of the dominant tenement ; and the 
right of the dominant owner to get rid of what at 
the time is a nuisance to his property, does not give 
the servient owner a right to compel the continwmce 
of the flow for his own benefit. The use or enjoy¬ 
ment of the water or manure by the servient owner 
is not of right, but only so long as the particular 
purpose for which the easement exists is served. 7 The 
state of circumstances in such cases shows that the 


son able expense, to protect the servient heritage from the possible effects 
of the extinction or suspension. 

Crosjw 4 Goddard, p. 15* Bat there may bo aw*-easements of support in the 

easements. case a party-wall, one determinate moiety of which belongs bo one 
owner, and the other moiety to another ; see Gride, note. ; and Wateon 

ib Gray. 14 Ch. Div, t 1D2. See p, 35 1, note 10, supra, 

5 Wood ih Waud. 3 Exch,, 78. The same principle applies to water 
(naturally) falling' on one’s land, when it does not pass in a defined 
channel. If such water is allowed to flow into a neighbour’s land, such 
neighbour cannot acquire *-prmripfAM right to the use of the water 
eo as to bo able to prevent the other from stopping the flow. Bunsoe 
v> Kalee. JB W, B-. 414. 

* Grcatrex i\ Hay ward. 8 Exeb,, 291, 

* Sec Mason v, Shrewsbury, h> R ff 8 Q- B., 378 j Gale, pp. 313, 316 ; God¬ 
dard, p, 15. 
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artificial watercourse originating in the mode of oceu- Lkhtdr® 
pat ion or alteration of a person’s property is not __J 
of a permanent nature. but liable to variation, and Artificial 

1 i t wnr.er- 

that the originator of f|te watercourse never intended eomses. 
to give, nor the servient owner to enjoy, the use of 
the water, &c,, as a matter of right? 

By the civil law, the causes of easements must be How fair 
perpetual, so that the qualities impressed upon the of ««*«- 

* ' . meats must 

dominant and servient tenements might be m their bo perma- 
nature permanent and capable of continuing in their 
present condition for an indefinite period,' 1 It has 
been held, in England, that a prescriptive easement of 
light cannot be acquired in respect of the window of 
a workshop built upon posts in such a way as not to 
be permanently attached to the earth, lu It has also 
been held, that such a right cannot be acquired to the 
flow of water against the originator of an artificial 
stream created manifestly for a temporary purpose. 1 
In Goddard on Easements, 3 if; is laid down that no 
prescriptive easement can be acquired unless the 
dominant and servient tenements, as well as the sub¬ 
ject of the easement (i.e. the advantage or conve¬ 
nience claimed), are permanent in their character. 

Act V of 1882 enacts that the dominant as well as 
the servient tenement must be land or tilings per¬ 
manently attached to the earth. 3 This provision 


8 Wood v. Wutid, Gftlo.p. 311. See Ramesur u, ICoonj, T. L. It., 4 Cafe,, 633» 
P. 0., an to prescriptive easements In respect of artificial reservoirs and 
channels See also I, L. R., 7 Mad,, 530, 

8 Gale, p. 18. 

In Maberley v. Dowaon, 5 L. J„ K.B ,261; Goddard, p. 147; Innas’ Digest, 2. 
1 Gale. p. 311; Goddard, p. 148 ; I. L, R., 4 Calc , 633, P. 0. 

* 2nd edition, p. 147. 

* Sec. 4, Act V of 1882. 
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applies to all easements, whether prescriptive or not. 
Bat it is not necessary, either under the English law 
or under jVet V" of 1 <8 b 2, that the easement itsc 1 1 
should be 'permanent An easement for a limited 
time, or an easement on condition (precedent or 
subsequent), may be imposed by grant. At page (14 
of -the Madras High Court Reports, Vol. VII, 
one of the Judges says: “ A.n easement implies an 
absolute outright; grant to some person of an incor¬ 
poreal right as appurtenant to his corporeal pro¬ 
perty. Such a grant cannot be conceived as made 
to a mere tenant in respect of a tenement in widely 
his interest is precarious. 77 " But under Act V of 
1882, an easement is not necessarily an absolute out¬ 
right grant. Lessees of the same lessor may acquire 
against each other by grant, if not by prescription, 
a°rmlit of way or other easement co-extensive with 
the period of years during which the two leases 
jointly continue in force. 6 But the rights of one 
tenant against another in a case like this are not 
easements in the ordinary acceptation of the term. 7 

Easements are so far indivisible that they cannot 
. be acquired, exercised or lost in respect ol an ideal 
part of a heritage. One of two co-owners cannot, 
without the consent of the other, impose an ease men!; 


4 Sco , 6, Act V of lf ; S3 ; Goddard, p. 89. 

1 The interest of the tenant in this ease was defeasible for non-payment 

of the assessment imposed upon it. t 

8 £]lns. Crf). Act V of 1883. And a lessee Whose interest mpm* 

and tran^mbh' may, of course, impose an easement over land 
held by another like lessee of the same landlord ; but such casement i 
liable to be -extinguished by a sale for arrears of root ol the eemnnt 

holding. Sco. 37, Illus. (d). 
i Daniel v. Anderson, 31 L. J., Oh., 510 ; Goddard, p. *• 
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on the joint property or any part thereof, but he lectwbu 
may acquire an easement for the beneficial enjoyment, 1— 
of the whole of such property. When the dominant 
heritage is divided or partitioned, the casement 
becomes annexed to each of the shares, but not so as 
to increase substantially the burden on the servient 
heritage. When the dominant owner exercises, lor 
twenty years, a right less extensive than that to 
which he is entitled, his easement is not reduced to 
the right actually exercised. 3 

It is usual to speak of easements as either affirma- Easement* 

. ■ , ■ i .,. affirmative 

tive or negative. An affirmative or positive ease- or riega- 
ment authorizes the dominant owner (that is, the 
owner or occupier of the dominant heritage) to 'do 
something in, upon, or in respect of the servient 
heritage. The acts the commission of which is 
authorized, would ordinarily, if the easement did not 
exist, give the servient owner (that is, the owner or 
occupier of the servient heritage) a cause of action, 
or a right to sue for trespass or nuisance. 3 A right 
of way, or a right to pollute air or water, is an. 
affirmative easement. 

A negative easement entitles the dominant owner 
(not to do anything, but) to prevent something being 
done in, upon, or in respect of the servient heritage. 

The exercise or enjoyment of the easement is of snch 

Ga&etfce of India. 13th November 1880, Part Y, pp, 478, 47ft ; eees* 

8, 12, Sc 30 of Act Y of 1882. 

a Per the disk!notion, between positive and negative eateraenis, eeo 
Gnie f p,22. Negative easementscan nxtder no oireuinHfcaacosbemterrupted 
except by mts done upon tke servient heritage. The exercise of affir¬ 
mative e&semcmts (before the rights arc acquired) may be the subject of 
legal proc&'dhuf as well as of physical interrupt ion, (Sttirges v w Bridge 
man, 11 Uk, Blv>, 852.) 
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lecture a character that it would not, even if the easement did 
-—1 not exist, give the servient owner any cause of action. 
An easement annexed to A\s house to receive light 
and air by its windows, without obstruction by his 
neighbour £, is a negative easement. This prevents 
,B from exercising his right to build on his own land 
to the obstruction of the easement. 

It is only as regards the dominant owner that this 
division of easements into positive and negative is 
eminent, possible. For, as regards the servient owner, the 
obligation or duty is always negative. The servient 
owner is never bound to do anything ; his duty is to 
forbear from using the subject in a given manner or 
mode. And it should be observed that, even as 
regards the dominant owner, no affirmative easement 
is purely positive, for such an easement gives him a 
right to do certain acts over the given subject, as well 
as a right to prevent the servient owner and others 
from molesting him in the performance of those acts. 
And although the idea of a negative casement is, that, 
it gives the dominant owner merely a right to forbear- 
ances, that is, merely a right to prevent something 
being done upon the servient heritage, yet such an 
easement is not purely negative, for even in such a 
case, the dominant owner may be said to put the servient 
heritage to certain uses.™ The easement of support for 
buildings from the subjacent or adjacent soil of the 
servient heritage, is generally spoken of as a negative 
easement, but it is inaccurate to describe it as one 
of a merely negative kind. The dominant tenement 
positively imposes upon the servient a constant burden, 


'* Soo Austin, Lecture* 1£L 
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the sustenance of which, by the servient tenement **crcv& 
(vertically or laterally), is necessary for the safety -—- 

and stability of the dominant. The right to light is 
more -purely negative. 1 The same remark applies to 
the customary easement to restrain interference with 
privacy. 3 It is more purely negative than a right 
to support. A right to the uninterrupted flow of a 
stream in a permanent artificial channel, against the 
originator of such channel, is another instance of a 
negative easement. In these three cases nothing 

o 

positive is done in or upon the land of another man, 
but the dominant owner does nevertheless put the 
servient heritage to certain uses. A right to discharge 
water by a spout or projecting eaves, on a neighbour’s 
land, is an affirmative easement so far as something 
positive is done in or upon the servient heritage, and 
a negative easement, so far as the servient owner is 
bound to refrain from exercising his right to build on 
his land so as to prevent the discharge. Similarly, As 
right of way over B's land restrain* B from treating 
A as a trespasser, and from building on his land to 
the obstruction of the easement. 

Austin, in his lectures, doubts if there is any 
scientific foundation for the distinction of easements 
into positive and negative, and Lord Selborne, in Dal¬ 
ton v. Angus, seems to be of the same opinion. 

Easements are either continuous or discontinuous. Easements 

continuous 

1 See Lord Selhorne’s judgment in Dalton v. Angus, 6 App. Gnu., 740, 
at pp. 793 and 797. 'Hie adverse enjoyment of rapport gives, at least 
thi‘orcti,calhj, a cause of action. See pp. 764 and 784, ibid. 

•i Iihig. (b), sec. 18, Act V of 1882. For the old law on the subject of 
pvivat'y, see Mahomed t\ Birjoo, 14 VV, It., 103, and the oases cited 
therein. See also 18 W. R., 14, 
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Lkotuiik A continuous casement is one whose exercise or 
h—i enjoyment is continual, or may be continual without 
ordiaenttr the act oi’ actual interference of man, as a tight 
to light and air, a water-spout, &c. s A discontinuous 
easement is one that needs the act of man for its 
exercise- It can he enjoyed only by a fresh act on each 
occasion of its exercise, as a right of way, or a right 
to draw water.'’ Discontinuous easements are more 
purely positive, and some continuous easements more 
pm*ely negative, in their character. 

^.■ P Mon- nt Easements arc also either apparent or non-apparmt. 
»ppavo7it. An apparent easement is one the existence of which 
is shown by some permanent sign which, upon care¬ 
ful inspection by a competent person, would be visible 
to him. Its existence is shown by some external 
work, such as a window, a spout, a gutter or other 
watercourse; 6 A non-apparent easement is one that 
has no such sign, as a right to prevent the servient 
owner from building on particular land, or from build¬ 
ing above a certain height. 0 The Roman law further 
urbpor divides easements or real servitudes into urban and 

ruatH. ..... 

rustic —adivision which has no scientific precision. 7 
An urban servitude is appurtenant to a, building, and 
therefore occurs most frequently, though not neces¬ 
sarily, in a city or town, as a right to the access of 
light to window's. A rustic or rural servitude is 
appurtenant to a parcel of land, and therefore occurs 
most frequently in the country, as an easement 
annexed to A-s field to thresh grain on B's field. 
But there may be rustic servitudes in towns and 


3 Gale, p, 25 ; sfee* 5, Act Y ot 1882. 1 IHd flee also Iniies- Digest, i* 
* Ibid. ' J Ibitl 7 Austin, Lecture, #0, 






easements. 


379 


cities, as there may be urban servitudes in the L bc-cv ri. 

country. _ 

Two wholly incondstem easements cannot co-exist ™; et ~ 
in respect of the same servient heritage or tenement, 
but one subordinate easement of a character ineon- ment ** 
sis tent with another superior easement may co-exist, 
if the former does not lessen the utility of the latter. 

Thus, if A has appurtenant to his house a right of way 
over B's land, B may grant to G , as the owner of a 
neighbouring farm, the right to feed his cattle on the 
grass growing on the way, provided that A s right of 
way is not thereby obstructed. 0 Here C's easement 
is subordinate to Abs right of way. Under Act V of 
18 82, 10 the servient owner cannot, without the con¬ 
sent of the dominant owner, impose an easement on 
the servient heritage which would, lessen the utility 
of the existing easement, and although there is no 
express prohibition against the acquisition by pres- 
cription of two absolutely inconsistent easements, 
over the same servient heritage, by two different 
persons, such acquisition is not possible , by reason of 
the enjoyment of either easement being an obstruc¬ 
tion to the actual enjoyment of the other. 

The right of the dominant owner as against the Accessory 
servient owner to do cdl nets u&c6$&fXTy to secure tiie ary ease- 
full enjoyment of the easement is, as if it were, 
appurtenant to the easement. Mr. Gale calls this 
right a secondary easement as distinguished from the 
primary easement. 1 Act A of 1882 more accurately 
calls rights of this nature accessory rights 


» Goddard, pp.24 and 20. B IHuu. <7>), see. 9, Act V of 1882. 

lu See Bee. 3. 1 Gale, p. 649. * See. 24 ; p. 442, infra.. 
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Lbctuhe £ Natural Eights ’ originated from the disposition 
xn ~ of nature and the wants of society ; and in the course 
Every ^ of time ‘easements’ were stipulated for by private 
lawwqojc- persons as matter of utility, or even pleasure. 3 
Ludes. fi ' In Bag ram v. Khetter Nath Karformah (3 B. L. 
B>, 0. 0., 18, 37) Justice N or man says: —‘ T he 1 aws 
of every country must necessarily recognize servi¬ 
tudes. It has been well said (by Pardessus) that the 
origin of servitudes is as ancient as that of property, 
of which they are a modification. It seems clear 
that servitudes were known and recognized both by 
Hindu and Mohammedan law.” 

Maho- It appears from the Hedaya, that a right in the 
Lfw, nature of an easement is acquired by one who digs a 
well In waste ground, viz., that no one shall dig 
within a certain distance of it so as to disturb the 
supply of water. Rights to the use of water for pur¬ 
poses of irrigation or drainage are also recognized 
and defined. And one urban servitude, at least, is 
mentioned, viz,, the right to discharge water on the 
terrace of another. 4 In H allied’s Gen too (Hindu) 
iihuiu Raw, which is a translation of a compilation of the 

Law# 7 „ 1 

ordinances of the Pandits , made under the direction 
of Warren Hastings, between 1773 and 1775, it is 
laid down, that £< if a man hath a window in his own. 
premises, another person having built a house very 
near to this and living there with his family hath no 

3 Pardessus, cited in Gale on Easements, p. 3. 

1 See Ei B. L. R., O. 0,37; Hamilton’s Had ay a, Vol. IV, pp. 132 to 155. 
The Hon’bio Sayyad Ahmad Khan, in his speech in the Legislative 
Council (itifch February 1882), said: “The subject of easements is no 
novelty to the Muaalman mind. Easements are familiar to them, and 
their law-books are full of rules, in regard to what are termed by 
Muhammadan lawyers as neighbours' Rights.” 
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power to shut up that man's window; and if this Lectche 
second person would make a window to his own — 
house on the side of it, that is, towards the other 
maids house, and that man at the time of construct¬ 
ing such window forbids and impedes him, he shall 
not have power to make a window. If die drain of 
a man’s house hath for a long series of years passed 
through the buildings belonging to another person, that 
person shall not give impediment thereto , m Many 
other species of servitudes, such as those relating to 
the use of pools or wells, eaves-droppings, and path¬ 
ways, are referred to in the same book.® In treating of 
‘ contest regarding boundaries/ the Vivad Chintamoni 
mentions easements concerning windows, water¬ 
courses, verandahs^ cornices, thoroughfares, &c. 7 

The following, among other servitudes, were recog- Semples 
nized by the Civil law: 8 — “ $g|f e ' * i 

. Via, the right to use a way for any purpose. <Jivl1 lav,m 

Actus, the right of passage for beasts or vehicles, 
which included iter. 

Iter, the right of going or passing for a man, on 
foot or horseback. 

Aqua ductus , the right of conducting water (aquae 
ducendce) through the laud of another, 

Oner a. vicini sustineat and paries oneri ferendo , by 
which the servient tenement was obliged to support 
the weight of the dominant edifice. 

6 See 3 B. I,. R., 0. 0,, 37 ; Hulhed’s Gen too Code, lgo, 

“ Se « Ualhed'a Genfcoo Cotie, Chapter on Boundaries and Limits 
pp, 181—188, 

1 See Proesimno Ooomar Tagore's Translation of the Vivad Chiu La- 
moni, pp. 124—127. 

„ l tSeC S . aUda T’ Ju3binian ’ Boofe 2, Title 3 ; Gale on Easements, 5th 
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Tigni immittendi, the right of inserting a beam of 
one house into the wall of a neighbouring house. 

Stilliciduvd jluminis redpiendi , the servitude of 
receiving the rein-water of the dominant heritage in 
drops from the eaves, or in a current by a spout or 
nutter—of receiving the stiilkidium or flmnm of the 
dominant owner. 

Aldus non tollmdi , by which the servient heritage 
was prohibited from being raised above the dominant 
heritage, 

O 

Jus luminwm and ne lumnibus officiatur. The 
former prevented a neighbour blocking up our lights ; 
the latter prevented his doing anything whereby the 
light was in any way, however slightly, intercepted 
from our house. 

Jus projitimdi and jus proiegendi^ by which a wall 
or roof, a balcony or eaves, projecting over the 
boundary line of the servient heritage could not be 
removed by the servient owner. 

Ne prospectui officiating or the servitude of not 
hindering or obstructing the prospect of the domi¬ 
nant house. 

An easement to restrain interference with privacy 
is recognized generally in the countries whose system 
is founded on the civil law. 1 ' 

The following are some instances of easements 
recognized by the English law : 1IJ 

9 See the Report of the Raw Commission, published in the Supplement 
to the 0iwintfe of India, January 17, 1880; Dorant’a Civil Law, Vol. I, 
Arts. 1045 k 1014. As to the Indian law on (lie subject, of privacy, see 
3 Mad., 146 : 5 Bomb., 42 ; 14 W, R., 103; and sec. 18, Act V of 1882. 

ia See Gale on Easements, 5th Edn., pp. 23, 24. ‘Mr, Goddard mentions 
three other instances: a right to nail trees to a wall; a right to use 
another's chimney for conveyance of smoko ; and a right to tether horses. 
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Rights of way. Right to make surface uneven by 
working mines in such manner as to let it down. 
Right to go on soil of another to clear a mill-stream 
and repair its banks. Right to go on a neighbour’s 
close and draw water from a spring there, or to water 
his cattle at a pond, and to take the water thereof 
for domestic purposes. The right to conduct water 
across a neighbour’s land by an artificial water¬ 
course, * 1 and to go upon that land for purpose of 
turning the water into the same. .Right to discharge 
water or other matter on to a neighbour’s land. 
Right to discharge rain-water by a spout or project¬ 
ing eaves. Right to use or to affect water of natural 
stream in any maimer not justified by natural 
right. Right to support from a neighbouring 'wall, 
A right to drive a pile into the bed of a river for the 
more convenient use and enjoyment of a wharf. A 
right to a fender in a mill-stream to prevent a waste 
of water. A right to have a name-plate on a door. 
A right to have a sign-post on a common before a 
public house. Rights to carry on offensive trades, 
and other easements by which private nuisances are 
legalized. Right to hang clothes on lines passing 
over the neighbouring soil. Right to make spoil- 
banks upon surface in course of working minerals. 
Right to use close lor purpose of mixing muck and 
preparing manure there for an adjoining farm. Right 
to bury in a particular vault. Right to pew in a 


1 Thu right to artificial watercourses, aa againd the party creating' 
thorn, depends upon Lho character of the watercourse, whether it be of a 
permanent or temporary nature, and upon the circumatanoes under 
which it waft created* Gale, p. 311; see also Bam ess ur Koonj Behuri, 

I. L, K., 4 Calc*, 031 s 03B, P C, ; Kay a v. Ytru, I* L. R*, 7 Mud.* 530, 


Leoture 

m 
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ljjcture church. 8 Right to support of buildings by adjacent 
I— land or building, 2 3 Right to receive light and air 
laterally by windows. 

profits Besides these easements, the English law recog- 

prcmdre ' O £> 

poogiiked ri j ze9 among others, the following profits a pren- 

by lLiignum * t ' * J 1 

]aw - dre : 4 A right or liberty which one or more 
may have to feed their cattle on another man’s 
land. The liberty to cut turves in another’s 
soil to be burnt in a house. The right to take 
trees, loppings, shrubs or underwood in. another’s 
woods, coppices, &c. A right 1 to fish in another’s 
pond, pool or river. A right to bunt, shoot, fowl 
or fish in another’s land or water, and to carry away 
whatever is so taken, A right to dig clay in 
another’s land for the purpose of making bricks. 

The following are some of the most important 
easements recognized by the Courts in British India: 

1. Rights of way (for foot passengers, for boats, 

for carts, for carrying marriage and funeral 
processions, for the passage of mehters, &c,) 

2. Rights to the flow or use of water, and rights 

to obstruct or divert the natural flow of water. 


2 It may, however, be doubted, if tho church or the pew in it, independ¬ 
ent of the right of sitting in the pew, is, strictly speaking, a servient 
tenement* Some authorities treat this right as only a 

See Brown, 80S, 369* 

3 Lemaifcre v t Davis, 19 Oh. Div. r 28 L 

i Sec Hall on Rights of Common and Profits a Prendre, and Woo&fall's 
Law of Landlord and Tenant, Chap* IS* 

Easements are rights of aoconmedaiim as distiii guiahed from those 
which are direct !y prefi't&wb* Easements (in the English-law sense of the 
term) tend rather to the than the profit of the el aim ant. A 

profits prendve is so called bo cans a the claimant is entitled to take the 
profit for himself, while a rmt must be paid or rendered by the tenant, 
Profits lie in prend&r,, rents lie in render* 
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3. Rights to light arid air. 

4. Flumen, stillicidmm and jus projiciendi. 

5. Rights of fishing, and of grazing cattle. (Pro¬ 

fits a prendre .) 

6. Easements for the exit of smoke through, aper¬ 

tures in the dominant heritage, whether 
shell apertures are used for the egress of 
smoke only, or for light and air as well. 6 

7. Customary rights to privacy. 

According to Loth Stair, there may be as many May 

° ( J mesttta not 

kinds of servitudes as there are ways whereby the " u " ,kllo ' v " 

J to the law 

liberty of a hou&e or tenement may be restrained Recreated? 
in favor of another tenement; and Mr. Gale appears 
to he of the same opinion. 8 There can certainly be no 
objection for the owner of land to enter into unusual 
or novel covenants, so long as such covenants arc 
enforceable against him and his representatives, that 
is, so long as they are answerable in damages only 
for breach of covenant But it is otherwise, where 
new modes of holding and enjoying land—incidents 
of a novel kind—are intended to be impressed upon 
the land itself , so that an unusual and unknown 
harden is attempted to be imposed on all subsequent 
owners, whether they are purchasers with notice or not. 

A man cannot create a new form of estate or alter 
the line of succession allowed by law/ He must 

s Behari Sahoo v. Mnaat. Ajnaa, G W. It, SG. But Wilson, J. (mi the 
14th of June 1ST9), doubted if an easement for the exit of smoke only 
could bo recognised in the Presidency Towns. See Bbowany Churn 
MUter (i. Baney Mad bub Doy, reported in the KntjlutJtman of the 11th 
of July 1879. See also Bryant v. LeFerre, 4 C. P. .0., 172. 

u pale, 5tli Ed., p. 4, 

7 Denobundhoo r. Soorjomoitce. 1 W. It, P. 0„ 11 1 ; Tagore v. Tagore, 

18 W. It. SfiV, BO-J, 1>. C. 
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X/koturl be contented to take the sort of estate and the rip;hi 

_! to dispose of it as he finds the law settled l.y 

decisions or controlled by Act of the Legislature. 0 
Mr. Goddard, in hi# treatise on the law of easements, 
points this out and remarks that the law will not 
recognize any new spider of eawme/tl*, that is, it will 
not permit a landowner to create easements of a 
novel character, and annex them, to the .sent 9 The 
learned author remarks that a right to uninterrupted 
prospect (or view from a house), or a right to the 
unobstructed view of a house or .shop window, or a 

ru-ht to rio-fit to undisturbed privacy, cannot, on this prmci- 

prospect © i J t ? * 

tTpdv-lcy be acquired in England except, perhaps, by 

8 Ui\i v, Tni^par, $2 Tj, 3. t ExoIl, 217, cited la Goddard on Easements, 
2nd Erh f p, 21, 

3 Goddard, pp. 21—23, 73* 74. The following- passage from the report 
of the Law Uommi^km (lad* Ga;*., 47tb January 1880$ may be referred 
to, in connection with tills subject:— 

“Eaaenumfcfl, being roatmtums on the free me of property in others, 
are regarded with disfavor by the law ; and sea 7 of the Bill was 
accordingly framed ho as to state the fact that all e&Kementoi are in 
derogation of certain natural rights, nnd to prevent (ifMnpi# tot ermta 
raw kinds of eaertnc/it-o It enumerated the rights of one or other of 
which every easement must be a rest riot ion, and thus intentionally 
ew&ht'&ed every kind of tterritiide not nom k.iotnn to the law. This, how¬ 
ever, has been objected to on the ground that there may he in nomo 
parts of India righto* nob bo enumerate!. We admit the possibility, 
though not the probability, of the oxisfccuOe of such rights ; and we 
recommend that section 7 should be modified ns follows (The 

se»- 7 has been aubrsfciuofeially enacted into law* See Act T of 
1882 , sec. 7.) 11 Should, for instance/ 1 the Commissioners add f !l a nedihral 
right to tritertd access of light or air, or bo the n£n-d im mu felon of tho 
r apply of fish, bo hereafter ostablishOd in any part of IndiA, the section 
ns now modified will not exeUide an easement in derogation of such 
right,” 

w See Goddard, pp, 74—7But the right to undisturbed prime# is 
recognized by the Hindu law, the Civil law, and the customs of Ouzo rat 
and other places in India, and the right to uninterrupted prospeH is 
nob unknown to fho Oml law. Ona reason why tho former right is not 
enforced in England ie, that in oases of interference the claimant 
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ah richuii agreement or covenant, and that even when etctukb 
so acquired, it should be treated not as an easement — 
annexed to the land for ever, but merely as a per¬ 
sonal right for the infringement of which no action 
can be maintained as for a tort. 1 But the instances 
(nven are hardly cases of fi&fJO hind* of estate. But a night pur- 
rhdit of wav, not connected in any manner with the uereai and 

n J t j personal at 

enioyment of the land to whioli it is attempted to the same 

d J i j i time. 

make it appurtenant, purporting to be at th e same 
time , in dross a.ud appurtenant , is a novel kind of estate 
which cannot be recognized by law, though such a 
right in gross simply, may be as valid and perhaps 
as binding as an easement properly so called/ The 
Indian Easements Act, which is mainly 3 based on the 

lias an easier remedy in his own .hands. And a prescriptive right to 
prospect h iliHaHowcd, bccai *e it Is vaguer, undefined. and too extensive. 

The same objection applies to a claim to have free access for all the 
winds of heaven to the Bails of a wm&miR (Webb Bird)* or to a claim 
to tLie use of percolating water not accustomed to run in a dtjiiiUa 
channel (Ohasemore i\ Richards), Bee Dalton i\ An gm t t> App, Bab,, 
pp. 75;) and 821. 

1 It may bo questioned, if the rvim'diM for the disturbance of a right 
m are not the same as those for the disturbance of an easement 

proper. See Calc, p. 13 ; Austin, Vol» II* pp* 831, 850, 
s Ackroyd ih Smith, as explained by Mr, Willes. See Gab, p. IS, 
uofce (d). 

s Tho following points of difference are noticed in the Statement of Points oi 

diifcremiG 

Objects and Reason a :— bet ween 

In conformity with continental systems o' jurisprudence* but in theEugl&li 
contravention of the English law, easements under Act V of amlth* 
1883 include profits ci pnMdre when they arc appurtenant to IJ 14111 
some heritage, 

(jj>A—A customary easement to restrain interference with privacy is 
rrc.otjnixed by the Indian Act. (See G Bomb,, 42 ; (> Bomb.* 143.) 

(r.)““Tl\D express imposition of an easement iu British IMia need nob 
be evidenced by wnbhif}* (4 Mad., 98*) 
la British India there is no rule, that a way of necessity shall 
not bo varied save with the consent of both dominant ami 
servionb owners, or unless tho servient owner renders it 
impassable, 
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law of England, excludes such a right from the cate¬ 
gory of d?j meriimm. An easement, according to the 

'(fl*)—Under 3 and 3 Will. IV T o. 71, where the user of an affirmative 
easement has continued for twenty years only, the fact that 
the servient owner was ignorant of the user or was 
of resisting it is a good defence. In no case of prescription 
tinder the Indian Aet is ignorance or Incapacity a good defence, 
(See L Xu B. f 10 Calc., 211) 

(y^—The Indian Act favors the right to air as much as the right 
to light. It allows a suit for the obstruction of the passage 
of air where it interferes materially with the plaintiff 1 ^ 
physical comfort, altkimtjk it is not injur'wvn tv hh health. 
(As to the old law in British India, see 3 B. L. R-, 0, 18; 

and 15 B. L. ft., 68.) 

Under the Act, the dominant owner cannot himself (except 
perhaps where there is a contrary local usage) abate a wrong¬ 
ful obstruction of an easement (7 Mad. Rulings, xxxy.) (As 
to the right of the $ervie?it owner to obstruct the exeessi W 
user of an easement, sec pp. 443, 444, infmh) 

(&)—In the case of the acquisition of any easement by statutory 
prescription in British India, it is not Resumed that a grant 
has been made by the servient owner. In English law, 
prescription, generally, presumes a (real or fictitious) grant. 
Prescription at common law, prescription by the theory of a 
lost grant, and prescription by twenty years' user of ea?e- 
tq exits (other than the right to light) under the statute 
assumes such a grant. No prescription arises in these eases 
if a grant is impossible. The servient owners ignorance of 
the user is, therefore, fatal to a claim, by such prescription 
in England, (It is said that the right to light is tho subject, 
not of grant, bub of covenant; but Lord Selbonie is of opinion 
that a right to light may he granted in the sense of the word 
£ grant 1 necessary for prescription* 6 App. Cas., 721.) Bee 
L Tu R,< 10 Calc., 2U, 218. 

^)_The Indian Act lays down positive rule?; for the extinction of 
prescriptive and other easements, by non-user for twenty 
years, (For the old law here, see 5 R. L. IL, App., 60 ; 14 W, 
R., 70, and pp, 418, 44 infra.) 

^j t y _Under the Indian Act, alteration of the mode Of enjoyment of 

any easement by an attempt to usurp a greater right than the 
dominant owner is entitled to, does not in any case suspend the 
original right till the dominant heritage is restored to its origi¬ 
nal condition. Buchenoroaohment or excess of user may, under 
certain piroumstances, extmgvAsh the right altogether. (For the 
English law.see Gale, pp, 618 et eeq Y and Goddard,pp. 224,360.) 
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Act, must be of some advantage to the dominant Lecture 
heritage , and not merely to the owner of an heritage —- 
with which the easement is wholly unconnected. It 
must he beneficial to the occupation or enjoyment of 
the land or tenement to which it is appurtenant. A 
man cannot make a right of way over land in Dacca 
appurtenant to an estate in Jessorc. Such a right 
might be granted as a right in gross , but it would 
not pass with the occupation of the dominant heritage 
as appurtenant, 4 and is not an easement properly so 
called. It is assumed in several cases in England, 5 
that a right to undisturbed privacy or prospect may 
be acquired by actual grant or covenant, and there is 
nothing in the Indian Act to prevent such acquisi¬ 
tion. It must be remembered, however, that all 
possible easements are not capable of being acquired 
by prescription under the Indian or the English law. 8 

Before the enactment of Act V of 1882, Indian noian 
statutory law was silent on the subject of easements, 
except so far as regards certain disputes concerning Sat 
them, their acquisition by prescription, the limitation 
of suits for disturbing them, the granting of injunctions jjfcjS? 801 

- — _ -——--------— - , _ meets, 

M,)—-Whore reasonable notice of the dincontiimancu of an easement 
hm not been given to the servient owner, he is entitled to 
compcmaafciuu for damage caused to the mr \tent heritage, by 
such discontinuance. For the KagLUh l&yt 9 sec L, 6 Q. ft, f 

r> 78, 

* Bailey i\ Stevens, 31 T* J., 0, 22f> ; Goddard. pp. I I, 15. 

I Tudor’s, Leading Onaea, 203* Goddard, pp. 7 ">, 79* 

II For tlie restriction* under tho Indian law. Bee sea 17, Act V of 1882. 

For the English law ns to prospect, ece Attorney-General ?\ Doughty. 

2 Yes. Son., 453. See also Webb i\ Bird. 13 0. B*, S-, 841. (free access 

for all dbe winds of heaven); Chasemono Richards, 7 IT, L. Q,, 34 # 
(percolating water); Bryant i\ LeFevie, 4 0. P. 0 4J 172 (free access of 
ah: t.<» and from a chimney) Lord Rivers a Adams, 3 Fateh,, 361 (right 
of an *ndpjfohikdij largo number of persons to a profit & pmulrt)* 








EASEMENTS. 

.tjMjrcRE to prevent such (Hsfciarbance, ami their non-transler- 
ifi ability apart from the dominant heritage. In most of 
the earlier Acts, even the term Easement is not used, 
but the rights denoted by the term are referred to by 
the expression “ the right of use of any land or 
water” or (t benefits to arise out of land/’ 7 

The Bill for the limitation of suits, drafted by the 
Indian Law Commissioners in 1842-3, and amended 
by Sir James Col vile in 1855—1), proposed two simple 

7 Sec. :i20of Act XXV of 1801 * Criminal Procedure Code, empowered the 
Magistrate to enquire into disputes concerning u the right of me of any 
land or water, 11 and to pass certain orders on the subj ect. The corres- 
ponding section of Act X of 1872 (sec, 632) spoke of disputes concerning 
the right of use of any land or water, or any right of ioay t And now 
sec. J47 of Act X of 18B2 refers to these disputes as disputes concerning 
u the light to do or prevent the doing of anything in or upon any tangible 
Immoveable property.** 

The Registration Acts, XX of i860, Till of 1871, and III of 1877 p define 
*jmraoveatajo property 7 as including “rights to ways, lights, ferries, 
fisheries or any other hcnvjlt to aviso out of land' 1 (Ferries are neither 
casements nor profits a prendre* but they are incorporeal rights hearing 
some resemblance to easements and profits,) 

The General Clauses Act (I of 1868) defines f immoveable property 9 as 
including (i benefits to arise out of hind/’ 

Sea 7 oE the Court-Fees' Act (VII of 1870) lays down, that in suits for 
<c a right to some benefit to arise out of land** the amount of fee payable 
under the Act shall be computed according to the amount at which the 
relief sought is valued in the plaint or memorandum of appeal. 

Part III of the Specific Relief Act (I of 1877) lays down rules for fcho 
granting of an injunction where the defendant invades or threatens to 
invade the plaintiff's * right to, or the enjoyment oi\ property/ 7 and the 
illustrations to secs, 54 and 65 shew that an injunction may be granted to 
proven r the disturbance of easements. 

Sec, 6 of the Transfer of Property Act (IV of 1882) enacts that “ an 
eatem* nt cannot be transferred apart from the dominant heritage/’ The 
principle of the rule laid down hi sec, & is, that mi easement oannot 
bo several from the land to which it is annexed ami made a right in' 
gross* See Goddard, p. I0 f 

Sec, 40 of Act IV shew? that an obligation imposing reetudekiou on the 
use of immoveable properly„ or annexed, to the ownership of meb pro¬ 
perty, does not arrvsmrily amount to an 1 easement^ 










easements. 


391 


ruins for thej acquisition, and extinction by prescription L ect ure 
of "rights to benefits, liberties or privileges derived out — 

of tbe immoveable property of another person.’” 1 These 
rules were intended to apply to servitudes cippurtenooit 
as well as to servitudes in gross. But they were all 
omitted when the BUI was passed into law. Rules lor 
the acquisition of easements by posit ive prescription 
were first introduced by Act IX of 1871, and they 
were extended by Act XV of 1877 to the acquisition of 
profits a prendre ™ For the territories respectively 


a Secs, i and 5 of the amemM Bill presented to the Council oh the 
8 th of Jan a a 17 1350 ran it a follows : — 

<* * iv.— Subject to the exception* and with the quail dilations hereinafter 
mentioned,- whoever hue enjoyed, mediately or immediately, any hem;fit, 
liberty, or privilege, derived out of the immoveable property of another, 
or affecting such immoveable property or any right of ownership over 
the panto, for the space of twelve years without interruption, shall acquire 
by prescription, both, at law and in equity, a right to the enjoyment of 
such benefit, liberty or privilege as against the owner of such immoveable 
property, unless such benefit, liberty or privilege shall have been enjoyed 
bv some consent or agreement expressly given or made for that purpose 
by some deed or writing." 

>i V.—If tho perpetual right to any yuoh benefit, liberty or privilege 
as in the lust preen .liqg section mentioned, whether acquired by prose tip- 
tion or otherwise, shall have been disused for twelve years when it was 
capable of being used, the same shaLl be extinguished.” 

* See p. bo, supra. 
w See pp, Gb and 70, supra. 

I t may be here remarked that, under Aot XX of 1871, in tho absence of 
a definition of ‘ casement,’ Sir It ichard Garth, G. J., adopted Mr. Gale's 
definition of the term, and held, that the right to fish in a rivoi oi other 
water was not an easement. (Parbutty v, Mudho, 1 L. it., 3 Onlo., 270.) 
But uuder Act XV of 1877 it has been held by White, J., that by force of 
the interpretation-clause, sec. 3, the word 4 casement ’ has a very much 
more extensive meaning than what it bears in the English law, and that 
it includes profits a prutulre whether appurtenant or iit prom. (Ohnudi 
si*ib, fi G. L. It., 269 : S. 0.. I. L. It,, u Gale,, 2 Gb.) Looking to the defini¬ 
tion of' ‘ easement ’ in Act V of 1882, and the total repeal (of the pro¬ 
visions as to easements) of Act XV of 1377, so far as the Madras Presi¬ 
dency and two other provinces are concerned, it may be doubted if tho 
Legislative bdundvil that Act XV should apply to the acquisition of any 
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Lf:rTiiiu=; administered by the Governor of Madras in Council, 
and the Chief Commissioners of the Central Pro- 
l&semonTs vinces and Coorg, Act V of .1882 provides rules for 
Aa the acquisition and extinction of easements by pres¬ 
cription! The Act also deals with the imposition 
and transfer of easements, and of the other means of 
acquiring and extinguishing easements. It further 
treats of the incidents oi. easements, their disturbance, 
suspension, and revival Although the Act does not 
apply to the Presidencies of Bengal and Bombay 
and to several other provinces of British India, it, 
is on the Indian statute-book, and will, as Sir Henry 
Maine thinks, serve as a magazine of rules to courts 
and lawyers eueryiohere in India. 2 

Kaecmetm The natural riqhts of the owner of a plot of 

a spe- * b i 

tf/tr/origin, land, over the coiitiguouB lands of others, are not 
held by a distinct title, but as incidents to the land 
itself! They are given as of common right; it is not 
necessary either in pleading to allege, or in evidence; 
to prove, any special origin for them; the burthen, 
both in pleading and in proof, is on those who 
deny their existence in the particular cased Ease¬ 
ments, so far as the dominant owner is concerned, are 
enlargements, and so far as the servient owner is con- 

r i g hts m g ro 1 > ro fi ts i n gt*im are i\ ot go v orn ed by the E ti gli hIi p ro s - 
cription Act. but this is owing to the language of the forms of plead¬ 
ing prescribed' by that Act. See Gale, p US. In the Indian Act, XV of 
1S77 ? there are no words to restrict its operation to profits appurttmdtk. 
Bub as to servitudes in grow not amounting to profit^ that is, as to mmt- 
mmisin the Englishdaw sense oi! the term, it may still be held that Act 
XV does not apply to them. 

1 Sec secs, 1:5, 16, 17, and 47. 

* Bw Mr; Stokes’ speech in the Legislative Council, tilth February 1 

* See Dalton v t Angm, 8 App, Oao., 740, 701. 

1 Ci App. (Jm., at p. 800. 
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corned, restrictions, either of natural rights or of the Lecture 
ordinary rights of property. 6 An easement, as dis- — 
tinguished front a natural right, has a special origin, 
and is held by a distinct title. 

Omitting the exceptional cases of easements imposed 
by, or acquired under, an Act of the Legislature, orti»... 
a decree of a Court of Justice, easements come into 
existence in one of the following modes or ways- 

1. By express grant or imposition. II. By impli¬ 
ed grant or imposition. III. In virtue of a local 
custom. IV. By estoppel. V. By prescription. 

CI. By the presumption of some lawful origin from 
the fact of long enjoyment. 

I. Basements are sometimes constituted by an |C^ iro 
express grant 0 from the owner of one heritage (the 
servient) in favor of the owner of another (the 
dominant). Such grant may be either inter vivos or 
by testament/ The transfer of the dominant herit¬ 
age passes an easement already in existence, unless a 
contrary intention appears/ Such an easement is 
apportioned if the dominant heritage is divided 

fi Tile fight bf the riparian landowner in respect of a natural stream 
Is natural; that of the raillowiier on the stream, so far m it twUed* 
that of an ordinary riparian proprietor, is an easement. The right to the 
vertical access of light ami air is an ordinary right of property, but the 
additional right to the lateral access of light and air is an easement, 

* The servient owner may expressly impose a servitude on his heritage 
hy a grant* It is said that the netjaiiiw easement of light is the subject, 
not of grant, hut of eovmanL But it is by no moans impossible for the 
owner of the sorvieut heritage to grant a right of unobstructed p:tsaage 
of light hi » certain and defined course over such heritage to particular 
apertures in toe dominant tenement, 6 App, Oqs,, ^1*4. In. Lnglish law, a 
grant of &u easement must too made by dad* In British India, it is not 
even necessary that it should be ill writing* See 4 Mad,, %, 

7 Iimas 1 Digest, 3, 

* Gale. \k SB : sec. HI. Act V of 1882 , 
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Laortniis among several persons, provided the apportionment 
-—! does not impose an additional burthen on the servient 
heritage. 1 ' 

h. implied II. Many easements are acquired by an implied 

servatiou. grant or reservation arising out of an express grant 
of a tenement or heritage. Easements imposed in 
this way are either “easements of necessity/’ or quasi- 
easements arising from the disposition or arrange¬ 
ment oi the owner of several heritages,—that Is, from 
what the Code Civil calls destination dupbre defamiJle. 
The rights so implied out of an express grant become 
easements upon the severance of a heritage or the 
transfer of one of several heritages by the owner. 
Before the severance or the transfer, such rights have 
no legal existence as easements . 10 

The law presumes that when ft person transfers a 
part of his property to another, it is the intention of 
tite parties that the transferee should have the means 
of using the thing transferred, and therefore that lie 
should have all rights and powers in or over the fruns - 
feror’s other property which might be requisite for his 
purpose. The same principle has been extended 
(notwithstanding Lord West bury ? s disapproval of the 
extension) to the case of casements necessary to the 
transferor in respect of the property retained by 
him. 1 

5— Easements over the grantor’s other property, if 
s p they are necessary to render the tenement transferred 


* Galo. pp. 88 and 689. See also wee. 30, Act V of 1882. 

10 No man can Lave an casement or servitude in a thing of which ho 
himself is the owner.; — Nultt rat sun sarit. 

• Gale, preface, ix ; Statement of Objects and Reasons appended to the 
Indian Easements Bill. 
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capable of enjoyment, are easements of necessity, Tikcttirg 
S imilarly, easements over the transferred tenement, if — 
they are necessary for enjoying the remaining pro¬ 
perty of the grantor, are also easements of necessity. 

These easements are presumed to have been implied iy 
granted or reserved by the grantor, for without such 
easements the enjoyment of the severed portions lor 
the intended purposes cannot be had at ail. 2 Some 
easements of necessity may exist as quasi -easements 
before the severance,—-that is to say, as conveniences 
to which an owner finds it absolutely necessary to sub¬ 
ject one part of his property for the benefit ol another. 

Besides these, there may be other conveniences fbrte^ 
which the owner makes one part of his property 
dependent on another. These conveniences, or quasi- ^u-ne- 


3 Soe Gale, pp.96, 131 ; Goddard, pp. 2(1, 101, 217 ; sec. 13, Act V of 1882, 
Illustrations («), (ft), (</)■ (i), (J), I/O; (0> ( w )> and (■«■■), 

The following' are some instances of Easements of necessity : 

A sells B a field (thou used for agricultural purposes only). It Is 
inaccessible except by passing over Ak adjoining land or by trespassing met]ts 0 jj 
on the land of a stranger- By an implied tjrant^ B is entitled to a right ii^esaijfcy* 
of way (for agricultural purposes only) over A 1 * adjoining land to the 
Hold sold- In the same ease, if the adjoining land retained by J is 
inaccessible except by passing over the field sold to B, A is entitled, by an 
implied to a right of way over field to the land retained. 

A) the owner of a house, soils B ? a factory built on adjoining land. By 
ati implied grant B is entitled, as against A, to use the factory and pollute 
the air, when necessary, with smoke and vapours from the factory, 

A, the owner of two adjoining buildings, sells one to B t retaining the 
other. B is entitled, by an implied grant, to a right to lateral support from 
A f s building; and A is entitled, by an implied reservation, to a right to 
lateral support from B's building* The same principle applies to ca^es in 
which property is severed by a partition, or by a compulsory acquisition 
under the Land Acquisition Act, 187th It must not be supposed that when¬ 
ever a man has not another way, he has a right to go over his neigh¬ 
bour's land, An easement of necessity ia a thing founded on (an implied) 
grant or reservation. A landowner cannot create a way of necessity 
over his mUjMwnAg noil by any act o£ his own. See Goddard, p. 218. 
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easements, arise from the arrangements which, the 
owner makes for the use of the several parts of his 
estate before they become the property of different 
owners. 

“ The appointment of the father of a family,” 
says the Code Napoleon,® “ is equivalent to a deed 
as regards continuous and apparent servitudes.’' 
According to the English law and the Indian 
Easements Act, quasi- easements, if apparent and 
continuous, arid necessary for enjoying property as it 
teas enjoyed when it was separated by grant, are, in 
the absence of a stipulation to the contrary, im¬ 
pliedly granted or reserved as easements on the 
severance of the property. * * * 4 * * * * * * But ^tm-easem exits, 


8 Art. 692, Before the original heritage becomes the property of 

different owners by alienation or partition, the service which one part 

derives from the other is simple destination tin pbre de familto After 
the severance, the service becomes an easement- Gale* p* 97, The rule of 
law, as understood by the French legal title mentioned above, was applied 
to an Indian case by Glover and Hitter. JJ., in Amu tool v* Jhooniuch, 
34 W. R n 34ft. Stee aho 22 W* JR,, m j I. L. R j 2 Mad., 46. 

4 In Churtm r, Dooowri, 10 C- L. It., 577, Justice Field, referring to an 

implied grant of the tine of a path and ghat over the plaintiffs land, 

says: "This implied grant might arise in one of two ways—(1). the use 

of the path and ghat might he absolutely necessary to the enjoyment of 

the defendant’s tenement, in which case there would bo an easement of 

necessity; (2) the use of the path and ghat* though not absolutely 
necessary to the enjoyment of defeadanth tenement T might be necessary 
for its enjoyment in the state in which it was ah the time of severance, 
and in this case, if the easement were apparent and confcimious, there 

would be a presumption that it passed with defendant’s tenement, 11 In 
the Easements JSfitt, easements of necessity were described as elements 
which were astutely necessary for the enjoyment of the several pro¬ 
perty, but in Act V of 1882, Eascmeuts of necessity are described as 
easements which arc necessary for the enjoyment of the severed property. 
See sec, 13. 

The following are instances of quMtii -easements (arising out of the 
disposition of the father of the family or the owner of the heritages) 
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which are discontinuous or non-apparent, do not pass, 
unless the owner by appropriate language shows an 
intention that they should pass to the grantee of 
the ap&s||dominant portion, or be reserved to himself 
notwithstanding the grant of the quasi -servient 
portion. As regards the implied reservation of qumi- 
eascraents, the Indian Act follows the decision in 
Pyer v. Carter , 1 H. and N., 016; and Watts v. 
Kelson , I/. K., 6 Ch., 166, rather than Lord West- 
bury’s decision in SuJJield v, .Brown, 33 L. J,, 
Ch., 249. 

It may be here observed, that there may be quasi | 
easements which are first used during the unity of 
ownership, as well as ^wim-easements which were true 
easements before the unity of ownership, hut which 


which become easements on the severance of the heritages, either by an 
implied grant or an implied reservation :— 

A soils B a house with windows overlooking A}$ land, which A retains. 
The light which passes over .A’# land to the windows (though not abso¬ 
lutely necessary for enjoying the house) is necessary for enjoying the 
house as it was enjoyed when the sale toot ft me* B , as the present owner 
of the tenement, acquires* by an implied grant, an ease¬ 

ment to the access of light over the land which A retains. The same 
principle applies in India, if A sells the land to a third person. If, 
again, the adjoining land is sold to B 1 and the house is retained by A t an 
easement of light is. by an implied reservation, acquired by A over the 
^■wVaervient land now owned by 1L (For the English Law on the sub¬ 
ject, see Wheeldon v . Burrows, 12 Ch. DIv., 2d4.) 

4, the owner of two adjoining houses, T and Z, sells Y to 11, and retains 
B is entitled, by an implied grant to the benefit of all the gutters 
anti drains common bo the two houses and necessary for enjoying F as 
H was enjoyed when the sale was made. Similarly A is entitled, by an 
implied reservation, to the benefit of all the gutters and drains common 
to the two houses and necessary for enjoying Z zm it was enjoyed when 
the sale was made. See Illustrations (e) t (d), {d) t (/), and ( h ) of sec. Li, 
Act Y of 1882. 

Heritages severed by a compulsory sale in eawmttien of a decree are also 
governed by the same principles, i.turret; v. Hum, 22 VV. R, t 522, 
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became y^Aeasemtmt-.s by reason of the dominant 
and servient heritages becoming the property of the 
same person. Upon a severance taking place, such 
easements, properly speaking, 3 are not revived, but 
newly created . A grant or reservation is ■presumed,, if 
they are, in their nature, continuous and apparent, 
ami necessary for enjoying the severed portions as 
they were enjoyed before the severance. Where the 
alleged y/a*i-ease ine ill does not fulfil these condi¬ 
tions, or is not absolute 1 // necessary for the enjoyment 
of the severed property, it does not pass to the 
grantee, or is not reserved to the grantor, by any 
impfimlim of law. Certain general -words y or words 
particularly describing the right, are necessary to 
pass or reserve such a y^dtsAeasement. 

The general word. “ appurtenances/ 5 * 7 ordinarily in¬ 
serted in deeds of conveyance, though sufficient to pass 
an existing easement over the property of a third per¬ 
son , i s gen e rail y in s n Hi c i en t to pits s or reser ve a qu asi~ 
easement/ 3 Mr. Goddard gives the result of the author¬ 
ities on this subject, in E ogland, in the following words : 
“ If a man has two adjoiuing properties, and exercises 
a pmsf-easenient over the one for the beneficial enjoy- 


5 See Gale, p, 89; {JodeUiril, p, 357, But, according' to the language of the 

Indian Easements Act. a u necessary euttemeu t n revives when the unity of 
ownership ceases from any cause whatsoever. Other easements ravivc if 
the grant by which the unity of ownership was produced is set aside by 
the decree of a competent Court; sec. 51, pura,2. Easements * ; of necessity 1 * 
existing as mmi* casements during the unity of ownership, whether 
they arc apparent and continuous or not, revive upon a severance, if 
the necessity continues. 

0 It would Beera that the words npjtnrtmant or belotigititj would, under 
certain cireumstauco^ have a wider meaning, Uhunder Coomar i\ Kylas 
Chunder, I, E Li., 7 Calc* } (JUS* 
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merit of the other, and sells the y?/u^-dominant tene¬ 
ment—if he sells it merely with the appurtenances, 
no easement is gained by the purchaser; if the quasi- 
easement existed as an easement before unity of 
ownership of the two properties, and the quasi- 
dominant tenement is sold ‘ with the easements used 
and enjoyed therewith,' the purchaser will become 
entitled to the easement; if the ywu.v/-eascraent did 
not exist as an easement lie fore unity of ownership, 
and the yruou-dominant tenement is sold ; wit!) the 
easements used and enjoyed therewith,’ the purchaser 
will get the easement if it is of a continuous character, 
as, for instance, a watercourse ; but ordinarily lie 
will not get it if it is only used from time to time, as 
a right of way. There are cases, however, in which 
the pitrchaser may got the eascmeiit, even though it 
is not continuous, for the general words in the deed of 
conveyance may be of such a character that the right 
will pass ; but whether the right is gained must de¬ 
pend in each case upon the surrounding circuinstances 
and the words used in the deed .” 7 It may be further 
observed, that even in the case of a discontinuous 
quasi- easement, such as, a way which, has been 
first used during the unity of ownership, and which 
never existed as an easement proper, the words “ used 
and. enjoyed therewith,” or ” therewith held or enjoy¬ 
ed,” are large enough to carry or convey it, and to 
erect it into an easement proper in favor of the grantee; 
provided it has, in fact, been used for the convenience 
of the tenement qranted, and not merely for the per- 
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sonal convenience of the grantor in the use of the 
property as a whole while in his hands. 8 

It is, at least, doubtful whether a description in 
the conveyance that the property is bounded on one 
side by a passage or lane, over the vendor’s other 
lands, would of itself carry a right of way over the 
passaged Such description, together with the conduct 
of the parties, may however estop the vendor from 
denying the right. 10 

III. An easement may also be acquired in virtue 
of a local custom. This has already been explained. 1 
It is only necessary to add that, according to English 
law, a profit a -prendre in alieno solo can not be claim¬ 
ed by custom. 3 

IV. An easement is sometimes acquired by estop¬ 
pel,—as, for instance, if A. without title, professes to 
impose an easement in favor of B , A will be estopped 
from denying the right to such easement, if he subse¬ 
quently acquires title to the servient heritage. 3 

V & VI. Easements are very often acquired by 
long and continued enjoyment, 4 —that is, either by 

s Oh under Coomar i\ Koylash Chundor, X. L. XL, 7 Gale., 665, and bho 
English cases cited therein. See also I- L. It., S Calc., 077, 

B L L, E., 7 Calo r , 055, 670, J0 Goddard, p. SB. 

1 See p. Mi, supra* and sac. 1S of Act Y of 1882. Under thi' 4 Act, a pro [it 
may be acqui red by custom, * Easements * include * profits, * 

a See 7 App< ®'£8- Copyholders in England arc, however, allowed 

to claim a profit by custom. Tudor's Leading Gas ? 127, 
geo o7i the subject of acquisition of profits by custom, I. L, R., 9 Calc., 
6 {l8 i and p, 862, note 7, mpm* 

3 Goddard, p, 88, Act I of 1872 (The Indian Evidence Act), hoc, 115. As 
regards the title to casements by the servient owner’s a&glti&wnoe (and 
oncouragemexifc), *aee Gale, pp, 78—84, The doctrine of acquiescence is 
based on the rule of equitable estoppel, boo pp, 77,78, supra* 

* The Code Haptdeon, by art, 690, allows servitude^ if eonthiutms and 
apparent y to be acquired (1) by title or deed, or (2) by possession for thirty 
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prescription } or by the presumption which refers such Ltmttubb 
enjoyment to some possible lawful origin consistent -— 

with the circumstances of the case. 11 . nm^fiaw- 

According* to the English Cotnmbu Law, long con- 
tinual enjoyment of an incorporeal right, when it inis C uni in on 
been enjoyed “ ncc vi ” (peaceably, not contentiously 
or by force), nec clam'' (openly, not by stealth), 

“ nec precario 1 ' (as of right, not at the will or pleasure 
of others), establishes the right prescriptively. 1 '’ As to 
(i long,” Lord Coke says : lt I-t is the time given by 
law, which in England is the time whereof there is no * 
memory of man to the contrary.' But though, hoing 
memory might not be to the contrary, a claim by 
prescription was defeated, if written evidence shewed 
that the enjoyment had a beginning . Shortly after 
the enactment of the Statute of Westminster in 1275, 
the time of legal memory was fixed (by judiciary law) 
to be the same as the limitation of real actions by 
that Statute, nils'., the time of llichard I,, A. D. 1189. 

This, when first introduced, gave a prescription of 

years. By art. 001. the Carlo enacts, that continuous non-apparent, 
servitudes* and d vacant ituiotu servitudes, whether apparent or not, cau 
Only, In future, be established by titles or deeds. No diae ontmuoiia, or 
non-apparent, servitude can be established, under the Code, even by 
immemorial possession or enjoyment. In this respect, the English law and 
the Indian law make no distinction between easements continuous amltlid- 
continuous apparent and non-apparent. Some particular easements, how¬ 
ever, are incapable of being acquired by long enjoyment, see p. 434, infra. 

In Scotland, piwitiw Hervibudea alone are capable of being acquired by 
mdk enjoyment. 6 App. Cm; 740, S81. 

5 to the presumption of a. legal or lawful origin, son Hajroop Koer 

v t Abdool Ilosaein, 7 Ch It, 3£., 520, 633 j, P. C.; (S. 0.) L L. F., 6 Calc., 334, 

See also Dalton % Angus, 0 App, Cas*,, 740, 7BO. whore Bowen, J. ? points out „ 
that, amco the fusion of law and equity in England, it is better to speak 
of the presumption of a legal origin n txs “ the presumption of a lawful 
origin/* ( ,+ Lawful'* includes both u Legal 1 * and “ equitable/*) 
a See G App. Oas-, 710, 730, 

B B 
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li^tbhh about eighty-six years, but being a fixed date, it be- 
— carae longer and longer/ and now it is about 700 years. 
In the year 1023, the Statute 21 James I, c. 16, was 
passed, by which entry on lands was prohibited, except 
within twenty years after the accruer of the right, 
and, as a necessary corollary, an adverse enjoyment of 
lands for twenty years became a bar to any action of 
The fiction ejectments A little more than a century after this, the 

of jl Insd, -j- -I , * * * * 

Judges introduced a new method of claiming incorpo¬ 
real rights by means of a fictitious or imaginary modern 
grant, which, after twenty years’ undisputed enjoy men t, 
was presumed to have been made and subsequently 
lost. The fiction of a lost modern grant, or the pre¬ 
sumption of some lawful origin/ based on the fact of 
twenty years’ enjoyment, supplied the place of prescrip¬ 
tion, when length of possession was less than imme¬ 
morial 10 This modern doctrine, which is ancillary 1 to 
the doctrine of prescription at Common Law, and which 
is scarcely more than 125 years old, gives to twenty 
years’ enjoyment the effect of prescription, though 
it is proved that the enjoyment began within living 
memory." Before the introduction of this doctrine, 


7 € App. Oas* ? 740, 810, 81L (Lord Blackburn's judgment,) 

* 6 App. Css*, 78 L 

' it is presumed that the enjoyment originated lawfully, that is, accord¬ 
ing to the Common Law of England, by a grant, 

* 6 App, Cas., 740, 790* J Ibid, p. 810. 

- 6 App. Cna, 740, 8X0, 8 12 ; see also Bahrain KhefctcrKuth, 3 B, L.E,, 
O.CV 18, 22. This presumption h a presumption of lurv, which may be 
rebutted by mch clrciirostanoeH ns the infancy or insanity of the servient 
owner, or the occupier of the loam in quo being only a lessee for a term 
or life, See Sir Barnes Peacock's judgment, 3 B. L. JR., O. C>, 18, 47* It 
is not a pm-nimpth juris et d, jure—it is conclusive only when tbo 
evidence of enjoyment is Tincontradicted and unexplained, that is, when 
it does not appear that the servient owner canid not have grunted the 
easement, 6 App. Cas*, 740, 751 (the opinion of Pollock, B*) The pro- 
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the Judges Lad adopted, as a quasi -statutory standard, 
the period of twenty years as the time after. which — 
the immemorial enjoyment of an easement might be 
p,wumed . But such presum ption was rebutted it the 
commencement of the enjoyment, or the extinguish* 
merit of the easement by unity of ownership or other* 
wise, at some period subsequent to the reign ot Richard R 
could be proved by the party contesting the right. 1 
And it was this difficulty, of establishing a title by 
prescription at Common Raw which suggested the 
invention of the expedient ot claiming easements by 
the fiction of a lost or non-existing grant. 4 The theory 
of an implied non-existing grant, as distinguished from 
a legal presumption of soiree lawful origin, is untenable 
and practically misleading in British India, and, even 
in Gmdand since the 1 us ion of law and equity. 

In °1832, the 2 and 3 Will. IV, c. 71, an Acttagg^ 
for shortening the time of prescription in certain 
mm } was passed, This Act, commonly called Lord 
Tenterden's Act? or the Prescription Act, removed 
the difficulty in the way of establishing prescriptive 
titles, by providing that an easement enjoy ed us of 
right for twenty years, or a profit a prendre, similarly 
enjoyed for thirty years, shall np longer be liable 
to be defeated or destroyed by showing only that it 

sumption must be noted upon, even if it appears that no grant was, Ira 
/net, made by the servient owner, (1 App. Oas., 7*0, 80b, SI.4. Justice 
Markby was of opinion, that this presumption wan a presumption of 
fact, $ B. L, Ho IS. Bowen, J., also ia of the same opinion. 6 App. Cas.,78-3, 

As to what rebuts the presumption, flee pp. •105-407, notes, infra . 

s See Tudor’s L. 0. on Ileal Property, ISO; Goddard, 110 ; I. L. A, 

1 Mad., 387. 

I G oddard. 117, 1 6 App,' Caa„ 706. , 

II The 9 Geo. IV, o, U, relating to written acknowledgments, is also 

called Lord Tunterdeu's Aot. 
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ra first enjoyed within time of legal memory . 7 
The Act also rendered it unnecessary to force the con¬ 
sciences of j aries to find that there had been a lost 
grant , when the presumption was known to be a mere 
fiction . 8 It made that a direct bar, which was before 
only a bar by the intervention of a jury and the 
use of an artificial fiction of law. But it did not 
abolish the doctrines of presumption which had been 
introduced before its enactment. If It had abolished 
those doctrines, old rights, even from time imme¬ 
morial, would have been put an end to by unify of occu¬ 
pation for the space of a year. But this was not done/ 
The conditions which were generally necessary 
before the Statute are still necessary to the aequi- 


* See 6 App. Cftfl* *, 800. See also the judgment of Martin, B* ; in 
Mounsey %\ Ism ay, B IE and C., 486. Goddard, 103. 

* See 3 Q. B, D., 105 ; and 0 App, O&s., 700. 

* See 6 App. Cm., 814 ; Goddard, 109,104. 

The rules for computing the periods of time prescribed by Lord Ten- 
terdeiris Act provide that the claimant is$ot entitled to the benefited' the 
Act, if his enjoyment .(in fact) of the right lias been Interrupted for a year, 
within the twenty years or other period prescribed by the Act, or if the 
enjoyment cannot ho brought down to the common cement of the suit. 
Interruptions in the enjoyment are of three kinds Interruption? 

in the enjoyment as of right; (h) Interruptions in the enjoyment as an ease- 
men t or a* a sm bbude ; (d) Interruptions in the enjoyment in favb , Goddard, 
KU and 154, Mere unity of occupation or possesion occur ring at any 
time during the twenty years or other proscribed period, is su&oient to 
prevent a claim from being established under the Act. The continuous 
enjoyment of the right as *>f right and as an easement is broken by the 
fact of the dominant and the servient tenements being in the occupa¬ 
tion of one and the same person, But in a claim by prescription at the 
Common Lam, an instance of unity of possession, without also unity 
of amwskip, would not prevent its establishment, (brio, loll (note); 
Modbusndan % Biespiuifck, 15 B, L. K , 351. The right is supposed to 
have been acquired, by prescription at Common Law, before the unity of 
possession. Unity of ownership exUn<juwlie& a right which has boon 
alrmdij acquired. Unity of possession only prevents the acquisition of 
the right, or mupmth the right If it has been ttt'qiwnuL 


um g y Mi ll . wftrrttTOi », 
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si firm of prescriptive rights by twenty years' user Lkotur| 
under the Statute, Bat it may be observed that, 111 

under the Statute, there is an important difference 
between a forty years' and a twenty years’ user of an 
easement , and between a sixty years’ and a thirty 
years’ enjoyment of a profit a prendre. Forty years’ 
user of an easement (other than light) lias the same 
effect as twenty years’ user lias as to light ; it makes 
the right absolute and indefeasible, unless it is shewn 
to have been enjoyed by consent or agreement in 
writing . But twenty years’ user of an easement 
(other than light) may be defeated by any objection 1(1 
to which a claim by prescription at Common Law was 
open, except that of shewing a commencement with¬ 
in. t i m e o £ legal i n e mory. 1 (The same re in ark ap pi ics 

to sixty years’ enjoyment of a profit a prendre as 
distinguished from a thirty years’ enjoyment of the 
same.) Sections 27 and 28 of Act IX of 1871, TiveEng- 
secs. 20 and 27 of Act XV of 1877, and secs. 15 find ^’/oTthe 
16 of Act V of 1882 have, for their prototype, the^-p^ ,lw 
English Statutory law of prescription relating to the Ciiptu ' M ' 


10 As for instance, a previous license (written or parol) by the servient 
owner extending over tho whole period; or the absence and ipwrdme 
of the servient owner and his agents during the whole period, (rale, 167 
(note). Permission or license given from time to time di&ritif/ the con- 
t ifiuttuee of the user, aho makes the enjoyment pmcarious and, therefore, 
ineftectuah Goddard, 153. There can be no prescription if the servient 
owner has been itjnormU of the user, or himp<mv of resisting the user, 
or of granting the right claimed. Goddard. Ill, Til, I4tf. As regards 
ignorance, it has been laid down that knowledge may be jeremmed f rom 
the emjumstaueos of the oaso. Goddard, 117 ; 6 App. Cas., 80 L The 
servient owner mast have had some probable met of knowing what was 
done against Mm, before a grant can bo presumed against him. Daniel 
t*. North, i 1 East. 370, 872, As to license, see note 5, p. 107, infra * 

1 6 App, Oaa4 800 ; Gain 167, (note). 





406 


EASEMENTS. 


Lecture acquisition of a right to light by twenty years user, 
S and of other easements by forty years’ user. Any 
right acquired under these sections by twenty years 
user, in. British India, is absolute and in defeasible. 
It is matter juris pontiwi, and does not require the 
fiction or presumption of a grant, to support it. 3 
Four way's In England, there are thus four ways of claiming 

of claiming ° _ , * * 

easements an easement by long enjoyment, viz* ;—~ 

enjoyment (a.) By immemorial user from the commence- 

mEiigUuii. 0 £ j_i ie re [g U 0 f Richard I. Such user may be 

presumed from proof of an enjoyment as far back as 
living witnesses could speak, or even from twenty 
years’ enjoyment, unless rebutted by evidence shew¬ 
ing that the user actually commenced within time 
of legal memory. Proof of unity of possession 
without unity of ownership does not destroy the 
right. 

( b.) By a modem lost grant, presumed to have 
been made from twenty years’ user, where it is proved 
that the user commenced about the time when the 
grant is presumed to have been made. 8 Instead of 
presuming a lost grant, a right may be presumed 
without stating how it originated, except where a 
lost grant is pleaded and put in issue. 4 

2 Seu Ind. Gaz., 18th Not. igSft, Fart Y, p, 477 ; Goddard, 125, 1215 ; 
I. It. B., 10 Calo., 214, 217. 

* Goddard, 104 ; C App. Cab,* at p* 8oO, 

■ Seethe judgment of Sir Barnes Peacock in Bagram 0 . Khefeer, 8 B. 
L, 11. # O. (1,18, 4f>* Ignorance of, or incapacity to resist* user rebuts the 
presumption oi: a grant. (Goddard, 105,) In oases of right prosmnod 
from modern user, it is necessary to sea whether the j&orviont owner wau 
capable of mqmm-iwj in the casement. If he is an infant* or a mere 
reversioner without possession, he is not capable of granting the ease¬ 
ment or acquiescing in its acquisition. In Elliot v* Bhnvan, ]& VV, R** 
10-j, the Privy Council held, that unijitorrupted user of at least twenty 
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The first and second modes are available, even Lotto s 
when user has been interrupted for more than a year — 
before suit. 

(c..) By forty years' enjoyment next before th.e 

commencement of the suit. 

In. the computation of this period, the time 
during which the owner of the servient tenement 
was an infant or otherwise incapable of resisting 
the enjoyment, is not excluded as it is in the 
case of twenty years’ enjoyment under the Act. 

A parol license given by the servient owner before 
the commencement of the user, and extending 
over the whole period, is not sufficient to defeat the 
right. Nor is the right defeasible by reason of the 
absence and ignorance of the owner during such 
period.® Unity of possession, even without unity 
of ownership, during any part of the period, prevents 

the acquisition ot the right. 

{(L) By twenty years' enjoyment next before the 

commencement of the suit. 

In computing this period, the time during which 
the servient owner was incapable ot resisting the 

of the owner of the servient, tenement, was 
necessary to establish such atfchfc. Quevy-U. the authority of this case as 
to the necessity of mq*ie*cme« has not been shaken by the observations 
of some of ,the Lords in Dalton «. Angus, 0 A PP . Cos., <40, at least, so 

far as the riffhfc to support is concerned * 
s See Gale, 1(17 (note) and 171 (note), A written license, given before 
the commencement of the enjoyment, prevents the acquisition of the 
right iu any ease. A license, written or parol, given at any 1,1 ” ''f 

the prescribed period, makes the enjoyment precarious, and prevents the 
acquisition of the right by forty years’ enjoyment, and « jorU^ i, >y 
twenty years’ enjoyment. At the Common Law, lioense, written or 
parol, given before or during the enjoyment, prevents the acquisition 
of the right. In British India, no distinction m made between written 
and parol lljcnso. As to pmvinux license, see ex pi. I, sec. I», Act \ , W>J. 
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lectt-rb enjoyment must be excluded. The right is defea- 
1_ sible in any way by which a claim by immemorial 
user is liable to be defea+ed, except the proof of a 
' commencement within legal memory. 

No easement can be acquired under the third and 
fourth, modes unless the servient or dominant owner 
brings a suit in which the right is disputed, and the 
user is shewn to have continued up to (at least, 'with¬ 
in one year of) the commencement of the suit. 6 

It is frequently advisable to plead together in 
the same case all these four modes of claiming an 
easement, so that the evidence produced may support 
the claim in one or other of the several modes. 7 
tiic Mcnn.i As the English Prescription Act was never extend- 
in British ed to British India, and as immemorial prescription, 

India. . . ’ . .. 1 ' . 

in the strict sense or that term according to English 
law, could nofc .be availed of in a country which had 
come under British rule many centuries after the 
reign of Juchard I, the only one of these four modes 
of acquiring casements by long enjoyment, which 
could he, or was practically, recognized in British 
India, was the second. 8 But thdv/i^v Parliamentary 
standard of twenty years' enjoyment could be adopted 
in the Presidency-towns only. In the mofussil, differ* 

* Goddard, $72 ; limes 1 Digest, $1 ; Payne ih 8 fa eld on, 1 Moo, $md Bob., 
t) 82. Interruption (Hibinitted to for leu than one year nor facing an 
in ierr option within the meaning of the Prescription Act, the dominant 
owner may prove (eou^lrrtctive) an nn interrupted enjoyment up to the 
commencement, of the suit* notwithstanding such interruption imme¬ 
diately before the auifc. 

7 See Pullen and Leaked Precedents of Pleading, cited in Goddard on 
Easements, p. 101 (note), 

* See Bagram ih K hotter. H B, L, B. r 0. i). ? IS ; Elliot v < H hub an, 
IB W. It., KM* P, C,; and Bajrup Koer i\ Abul Hossein, l. L- &.* 6 Calo.> 
391; (S. C.) 7C ( L B (J B21>, P. 0, 
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cnt standards, as stated in the third Lecture, 8 were Lrortnii 
adopted. But whatever the periods of enjoyment 1— 
required might be, this mode of acquisition was based 
on the presumption which refers a long enjoyment 
to some lawful origin or title. 10 

From the .first day of July 1871, a rule of statu - statutory 
tory prescription for the acquisition of easements has lumVi!' 
been introduced in British India by Act IX of that India, 
year, and from the first day of October 1877 the same 
rule has been extended by Act X V of that year to 
the acquisition of profits a prendre. The present 
law on the subject, as regards the territories res¬ 
pectively administered by the Governor of Madras 
in Council, and the Chief Commissioners of the 
Central Provinces and Coorg, is contained in secs. 

15—17 of Act V of 1882, and as regards the rest 
of British India, ,in secs. 26 and 27 of Act XV 


of 1877. 

It has been held, that the object of Act IX of 1.871, Thaiaw ia 

° remedial, 

in enacting a rule for the acquisition of easemeitlai md neither 

° t J prohibitory 

by possession or enjoyment, was to make more easy j l0r 
the establishment of rights of this description, by ‘ ' 
allowing an enjoyment of twenty years, if exercised 


* See p. 6£> (note), stegfa* 

10 Sea Mahomed f, AH, 14 W, IP, 124 ; I. L, B., 6 Calo., 404, P. 0, ; 
0 App, Oas,, $01, 812. 

1 Ptr Sir JJIi E. Smith, in Bajriip Koer’e ease (I. L. K. f 6 Calc., p. 403), 
Bat m regards the period of enjoyment required, the eetablishra&xifc of 
thm rights was easier, under the judiciary law in vog^o in the Pmi- 
deneiab of Bengal and Madra h. See p, 69 (nobe), $npra , 11l the Pre&idenoy 
of Bombay f as well m in the other Presidencies it was also not necestmry 
to, prove enjoyment ondiuff withiw two ytuva of the suit. Act XX tuu! 
the subsequent Acts, however, make the acquisition easier in so tar as 
they confer the right even iti cases of ignorance or incapacity of the 
servient owner. 
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irBcrr.t'ip under the conditions prescribed by the Act, to give, 
1— without more, n title to easements. The Act ivas 
remedial, and was neither prohibitory nor exhaustive. 
The same remark applies to the corresponding rule 
If Act XV- of 1877. A man may acquire a title 
under it whp has no right at all, but it does not 
exclude or interfere with other titles and modes of 
acquiring easements. 2 

The Indian Acts not having made any distinction 
between a twenty years’ user and a forty years’ user, 
we have one mode of acquiring easements by statutory 
prescription. 

presump- As has been already observed, the only other 
iSi a mode of acquiring such rights by long enjoyment 
in this country, is that which rests on the pre¬ 
sumption of a. lawful origin. The length of the 
period of enjoyment necessary to give rise to such 
Duration a presumption is left indefinite by the decisions 
mmT’ i on the subject. It is sometimes said, that the 
required. p oggeas p, n or user m ust be immemorial, so that the 

origin of it is unknown? It is also said, that the 
claim may be based on immemorial user, and the right 

2 L L. tJ Caleb, 394,403, P, 0. See also ModkooBoodun v, Biaaoimthj 
15 B. jL/JR. t : 3lH ; Pharu V. Doeowry, I. L. XL, 3 Calc., 9o£L 
5 u Long it ltd Tintligfcurbect user or possession, when, the origin of it a 
unkmmi) confer# a title, becanee no other inference caa bo drawn than 
that the possession in, in some way or other, founded on title, although 
it is not known whence or how the title was obtained/ 1 Qoqxoo Perskad 
if, Bykimk), 0 W* XL, 82, 83, 

44 Imm.morud tmr must be refer red to a legal origin, that is, either to 
n lost grant or to an agreement between the predecessors in title of the 
parties/* Pmija v. Bai Kuvar, I. L, It., S Bomb,, 20, 23 f 
In England, proof of an enjoytuout m far hack an limng mine#### 
could Apeak, would raise the prommpUtm of m enjoy moot from the time 
of Richard 1st. Jenkins r, Harvey, I Or. M. & XL, Bill; Tudor, 180. 
Even twenty year# 1 user may raise suck a preBumprton —Ooddam, 1 L(h 
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presumed after a twenty-five or thirty years’ enjoy- 
meat, unless anything is shewn to the contrary, 

Where the enjoyment had lasted “possibly fifty or 
sixty years— certainly more than twenty years,” their 
Lordships of the Privy Council referred such enjoy¬ 
ment to a legal origin, although the enjoyment having 
been interrupted for more than two years before the 
institution of the suit, was not sufficient to establish 
a title under the rule of statutory prescription. In 
one case, in which the claimant alleged a fifty or 
sixty years’ user, the Calcutta High Court, without 
determining the length of time necessary to give 
rise to the presumption of a grant or other legal 
origin, directed the lower Court to find, if there 
was evidence of enjoyment of such a character 
and duration as would justify the presumption. 

Before Act IX of 1871 came into operation, it was ||gg 
field by the Calcutta High Court, specially in the required, 
case of affirmative easements, that the enjoyment 
must be uninterrupted ; 1 * * * * * 7 * 9 adverse,'* that is, not permis¬ 
sive, but as of right f and open.™ In the case of 


1 Koylas t\ Sonatun, X. Xj. I£. s 7 €akL, 132, 196. 

R&jrttp A bill, X* L. Tt, t (S Calc.j 394, P, C, 

* Aohul fe Ra;jun, X* L. R.< $ Calo VJ SI 2, 

» JoyprokaaK v. Ameer Ally, 9 W. R. t 91 ; Askar «. Rammaiuck, 

'1S-W. R. *844; Eufcteli A li v. As gar AH, 17 W. R,, 11. Where the user is 1 torn 
time to time interrupted by the owner resuming, as occasion may require, 

the exclusive use of his land, the user will bo treated as permissive 

only, and not as the exorcise of a right. Aukhoy V. Moil ah, !.► VV. k, 119. 

a Joyprokash v. Arne or Ally, 9 W, lt. r 91. 

9 Askar r. Rammanmk, lS VV. B., al l. Enjoyment at the mere will 
and favor of the owner of the land is not enjoyment as of nghU S »tteh 
Ali. Asgar All, 17 W. R., 11. 

w Mahomed *. Joogul. 14 W. R., 124. In fcho other oases referred tom 
notes 7, 8 and 9, nothing is said about the user being ppr>i. Bat as of 
right, in English law, means peaceable, open, ami not permissive, 
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Lkctujje “ light” it was held, on the Original Side of the 
^ High Court, that the enjoyment must be uninter¬ 
rupted. and acquiesced in by the owner of the servient 
tenement, or by 0 is agent. 1 Asobserved by Bowen, J., 
in Dalton v. Angus, 2 the cantilena nee darn , nee vi, 
nec, precario, is a doctrine which is applicable to every 
case in which inchoate user is matured by length 
of time (apart from Statute) into the presumption 
of a right acquired at a neighbour’s expense. The 
presumption arising from such user for twenty years 
is rebutted by proof of the incapacity of the servient 
owner to acquiesce in, or resist the user. In India, 
as in England, the effect of any disability on the 
part of such owner, as well as of any restrictions 
arising from the state of the title, must, of course, be 
taken into consideration/ 

Enjoyment to the duration of the enjoyment required in 

need not the mofussi! of Bengal and Madras, before July 1871, 
twovfe!« n ^ iere was a diversity of opinion/ But the weight of 
«£ putt, authority was in favor of the position that a grant of 
an easement might be presumed from a twelve years’ 
user. 5 A right acquired by enjoyment existed until 
it w r as expressly or impliedly abandoned or otherwise 

1 Bftgram v, KlioUurnath, 3 B, L. R., O.C., IS : Kiliofc ik BIiOubnn r 
19 W. E. t 0* 

M f> App. Gas., 7813, Bee also Lord Sel t onic * }udginanfc ( p* 786, and 
Lord Blackburn's judgment p. 819. Sea Beueat v. Fipon, 1 Knapp,, P* C. 
0., 70. 

* See 8 B. L. R. ? 0, C. ( 18, 47 j I. L, E fJ 10 Calc., 214, 218 \ 6 App, Cash, 
740, 751, 827* 

1 Itrvjah Bijoy r f Oldioy, 16 W. R., 198, 

Kurupam v, Moran ji, L L, R, f 5 Mad.* 258 255, Bee also p. 60 (note,, 
Tbe ^^parliamentary period of twe nty yeara adopted in 
the Presidency -towns. 
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^xtingmslied. 8 It was held in one case that a right la&rtiRB 
of way was lost hy non-user for six years/ but 1—! 
non-user was, in general, regarded as evidence from 
which a release or abandonment might be implied* * 8 

Since the 1st of July 1871, the period of enjoy- otherwise 

1 J T 1 . * under the 

ment required by the rule of statutory prescription statutory 
is twenty years, ending within two years of the suit 
in which tbe rigid to the easement is contested, so 
that, if the enjoyment ceased more than two years 
before the institution of such suit, the right cannot be 
held to have been acquired. 

As the law expressly requires an enjoyment of stforso 
twenty years for the acquisition of easements, by pres- enjoyment, 
cription proper, the premmption of a lawful title from emih!^ 
long enjoyment, it is apprehended, cannot now arise, years of 
unless the enjoyment has lasted for, at least, twenty «m jj/f' 
years. 3 Possibly, as suggested by Sir Richard Garth, smnpium, 

0 . J.,in Kaylas v, Sonatim™ twenty-fi ve or thirty years’ 
enjoyment would be sufficient for the purpose, if there 
are no circumstances to rebut the presumption of 

Khetier Nafch v. ProsjSUho, 7 W. R, 408* See also Juggut % Juggut, 

12 W, II., 6IS. 

Hnrreedass v, Jodoou&th. 5 It L. R v App,, 66. But non-user for 
seven years haul no such effect in the Madras case cited above, 

H Keuu v. Bohatoo, Marshall, 506 ; Jnggut v. Juggut* 12 W. It.* 519, 

See also Brown, p, 229; and Ward *\ Ward, 7 Kxch., 838, in which a 
right, where there wm no occasion to exercise it, was (in England) held 
to survive a non-user for more than twenty years. 

* But a person who had acquired an easement by an enjoyment for iwdue 
years and upwards, before Act IX of 1871 cams into operation, is not 
prevented hy that Act or Act XV of 1877 from suing to establish his 
right, although such enjoyment has ceased for more than two years before 
the suit, Kurnpam ty, Menmji, L L. It., 5 Mad.. 2513, 255. Enjoyment for 
a period shorter than twenty years coupled with other circumtttame^ may 
atiH lead to an inference of an actual grant. See Goddard, 132. 


I. L, It.. 7 Calc. f 132. 136. 
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The pre- 
mai mitn* 
tory rule 
of pVesonp« 
ticm* 


a law ful origin or title. A title tlms proved may 
be relied on, specially in cases where the claimant 
cannot show that his enjoyment continued within 
two years of the suit in which his right is disputed. 
And even if it be shown that the enjoyment of the 
easement commenced within time of living memory,— 
as for instance, that it did not exist thirty or forty 
years before, but originated about twenty-five years 
ago,—the presumption of a lawful title from such 
long enjoyment will not be rebutted. 1 

Act XV of .1877 and Act V of 1882 enact" the 
general rule, that where any easement has been peace¬ 
ably and openly enjoyed by any person claiming title 
thereto, as an easement, and as of right, without ■inter¬ 
ruption, and for twenty years, the right to the ease¬ 
ment shall be absolute and indefeasible. The period 
of twenty years shall be taken to be a period ending 
■within two years next before the institution of the 
suit wherein the claim to which such period relates is 
contested. Provided 11 that when the servient herit- 


1 Joy Prokask Ameer Ally. 9 W, ft., 91* In this ease the suit wm 
commenced in 1S6CJ, and the easement was shoiyn to have been non- 
existent In 184 L lit Uajtup KoTer' r s case (I. L. R i? 6 Gala., 894, P, 0.), ul^o 
the watercourse was constructed within time of Hying* memory. 

Using the term 'prescription' for* immemorial proscription/ Sir 
Barnes Peacock, C* X, said —** Prescription in England is nob the same as 
prescription in the mofttssil** (9 W. R«, 91). Using the term, for * pres* 
uription by the fiction of a lost grant 1 or ‘ proscription by the presump¬ 
tion of a lawful origin/ Sir Richard Garth says : f; Easements may still 
he claimed in this country by prescription, and when they are so churned, 
the principles which apply to their acquisition in England will be equally 
applicable in this country. Bub those principles do not# necessarily apply 
to the acquisition of easements under the Limitation Act," (I, L. It., 
10 Calc,, 214 t 218.) 

3 See sec, 36, Act XV of 1877 ; and sec. 15, Act V of 1882, See p ( 438 , 
* Sec, 27, Act XV of 1877; and sec, 16, Act V of 1882, 
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age has been held under or by virtue of any interest 
for life or any term of years exceeding three years 
from the granting thereof, the time of the enjoyment 
of such easement^ during the continuance of such 
interest or term, shall be excluded in the computation 
of the said period of twenty years, in ease the claim 
is, within three years next after • the determination of 
such interest or term, resisted by the reversioner or 
the remainderman. 4 

The word “ person/’ according to the General 
Clauses Act, incl udes a body of individuals, whether 
incorporated or not. But it has been held that an 
unincorporated and fluctuating body of persons like 
“the tenants of certain pergunnahs n cannot derive 
any bene tit from this rule of prescription, it must be; 
shown that the same determinate person or persons 
claiming title to the easement have enjoyed the right 
for the required length of time. This cannot be done 
in the case of a variable body. 5 And as an unincor¬ 
porated fluctuating body cannot be the owner of a 
(dominant) heritage, such a body cannot claim an 
easement under Act V of 1882. 

It is necessary that the enjoyment of the easement 
should be peaceable or without opposition. Enjoy¬ 
ment by force or violence, enjoyment during strife 

1 la England t it U only flic reversioner who is eiibilled to this exclusion 
in the computation of the prescriptive period. See Laird it. Briggs, 
19 Oh. D., 22. The Indian law is In accordance with the view taken by 
Fry, in the original hearing:. The words of the Indian law give the 
beuelifc of the proviso to tA the person entitled on such determination* to 
the said land.” 

5 See fiuohmeeput ih Sidaullah, I. L. It., 9 Calc., 698 t 703, Such vari¬ 
able bodies can claim an ea-mmenb by ett&m* only. Goddard, 145, In 
England, a profit a pnm lrr hi alicdo solo cannot be claimed by suou a body 
even by custom : Elvers t\ Adams, 3 Ex, D*. 3C1. 


<SL 


Lector*} 

XXL 


A fluctuat¬ 
ing body of 
persona 
can not 
claim 
under the 
rule. 


Enjoyment 
lxuizt be 
peaceable,. 
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E^joy- 
ittieut must 
be open, 
an cept in 
;t|l3. of 
light T air, 
and riup- 
porfc, 


or contention of any kind, enjoyment continually 
disputed arid interrupted (even where such inter¬ 
ruption is not acquiesced in for one year) is not nee 
vi, or peaceable.' 5 Repeated interruptions in fact, 
though each too short to operate as k an interrup¬ 
tion” within the meaning* * of the Acts, are good 
evidence to show that the user all through was 
* £ contentious.” 

The enjoyment must he open and manifest, not 
clandestine, furtive or invisible. If the enjoy¬ 
ment is had secretly or by stealth, if it is had 
surreptitiously in. order to keep the fact of enjoy¬ 
ment from the knowledge of the servient owner, it 
is not me dam, or open. 7 But so long as the enjoy ¬ 
ment is not secret, it is not necessary that the servient 
owner should have actual knowledge of the. user ; his 
ignorance of the claimant’s enjoyment does not 
prevent' the latter from acquiring the right under 
either of the two Acts. 8 It may be mentioned here, 
that, under Act XV of 1877, it is not necessary to 
prove publicity or openness of enjoyment in the 
ease of the acquisition of a right to the access or 


« Goddard, 153 , 151; Baton v. Swansea Waterworks Company; Gale, 
p. 1(0. As the 'Indian law exprityly requires peaceable enjoyment, it is 
hardly possible to contend that- “the law operate* 'f the enjoyment lias 
once'beoa as of right, and nftermini* becomes contentious, provided there 
is no interruption within the meaning of the I aw.” 

1 s e e 6 App. Gas., 801, 802; I. L. R., 0 Bomb., 522. 

* lb was the same under Aot IX o[ 1871. The fact that the servient 
owner 13 ignorant of the user or bus been incapable of resisting, it, by 
reason of minority, insanity, or want of a prexent right to possession 
(except where sec, 27 of Act XV or see. 1C of Act V applies), ia. no bar 
to the acquisition of the right. Sec Inch Gaz., loth Xov. 1880, Tart V, 
p. -177 ; Arzan v. Rakhah I. L. It., 10 Calc., 211. 
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use of lighter air; 9 and that, under Act V of 1882, 
the right to light, air or support may be acquired 
even if the enjoyment has not been open , or as of 
right 

The claimant must have enjoyed the right as an Enjoyment 
easement If there had been unity of possession and w* 
ownersliip during the whole or any part of the 
required period, he would not have enjoyed an ease¬ 
ment, but the soil itself. 10 Mere unity of possession jMtjo! 
also, at any time during the twenty years, is fatal to < vf 
a claim under the Acts; 1 A tenant of land cannot 
acquire an easement by prescription over other lands 
in his occupation , though such lands are held under a 
dili’erent landlord. And the owner of a house being 
tenant and occupier of the adjoining land cannot 
acquire an easement over such land. 2 

0 Ifc wag. fcke same under Act XX of 187L In the case of window-light, 
the condition of publicity is aim ist necessarily fulftlled, see & Ap|h Cm * 

787. If the enjoyment of the light and air i? opm* and hud in guch 
as not to involve the admission of an obstructive right in the owner 
oE the alleged servient heritage, ifc is an enjoyment M as of right/* 
Mafclmtadiia v r Bai Amfchi, X, L. IL, 7 Bomb.. 522. 

In the case of light anil air under Act XV of 1877, and in the case of 
support, m well as light and air. under Act V of 1882, it is not necessary 
that the dominant building should bo occupied by any person. Ifc fe 
sufficient if the light or air or support has been recei ved by the building* 

Bee Gale. 172; Praajlvandas t 1 . Myarant, 1 Bomb., 148. 

w Goddard, 181, ln-1, 157, H Whilst unity of possession (and owner¬ 
ship) lasted* no question of easement could arise,” J. Anderson %\ 
Juggodomba* 6 0, L. B., 282, 284, 

tXuifcy of title or ownership, cyen without unity of possession, extin¬ 
guishes casements. Goddard, 307 ; sec. 45, Act Y* If the dominant 
owner purchases the servient heritage johdhj with amt'Aer,. there is no 
unity of title, and the easement is not extinguished; but unity of 
poa&esriou renders the enjoyment not * 8 as of right,” Modhoosooduu v. 

Biasouafch, 15 B, L, R,, Ml. See note 9, p, 404, wjtm, 

1 Sc© Gale, 108 ; Modhoosoodun re Bissormth, 15 B. L* R,, 381. 

* Harbldge r, Warwick, 8 Exoh., 552 ; Goddard, 151; Gale, 178. 
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But where a i trustee of one heritage is the beneficial 
owner of another, and both heritages are in his posses¬ 
sion, an easement over the latter may be acquired 
for the beneficial enjoyment of the former. Tims, 
though the freehold of the church and the glebe are 
both vested in the rector, the church may acquire 
easements over the glebe. 8 

■ Under the Acts, the operation of the unity is not 
merely to suspend the process of acquisition while 
it lasts, but to destroy altogether the effect of the 
previous user by breaking the continuity of the 
enjoyment as an easement and as of right. In 
computing the period of twenty years, it is not 
allowable to exclude the time during which the unity 
continued, and to tack the period of subsequent 
enjoyment to that of the previous user.' 1 Exclusion 
in the computation of the period is allowed only in 
the case of the servient owner being not entitled to 
present possession during a part of the period of 
enjoyment. 5 The English Statute and the Indian 
Acts, generally speaking, contemplate a continuous 
(though not incessant) enjoyment for twenty years. 10 

Another quality of the requisite enjoyment is that 
it must be u as of right.” Lord Denman, C. J., held, 
that enjoyment as of right in the English Statute 
meant an enjoyment had openly and notoriously, with¬ 
out particular leave at the time, by a person claim¬ 
ing to use it wit!lout danger of being treated as a 

3 Ecel. Ootnraissionere t\ Kino, 14 Ch, D,, 213, 

* .Qn.tey v. Sardine*, Gale, 21£ f 216, lit is otherwise in .England in the 
ea m of n right to light. Lady man v. Grave, Gale, ftp 

s Sec hoc. 27, Act XV oil 1S77 ; and sea 10, Act V of 1882. 

• Bee Goddard, 103 ; Tudor's Leading Cases, 3rd Ed, p. 188. 
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trespasser, as a matter of right, whether strictly le«%l 
or not, yet lawful to the extent of excusing a tres¬ 
pass. 7 In the words of Erie, J\, “ if the enjoyment 
lias been clandestine, contentious, or by sufferance, 
it is not of right.” 8 It is evident that, in the Indian 
Acts on the subject, the expression “ as of right ” 
has a less extensive meaning, for the Legislature 
here expressly requires that the enjoyment must be 
“ as of right j” as well as “open” and “peaceable.” 

In Alimoodeen v. Wuzeer AU? Justice Marlcby, 
after referring to the difficulties which arose upon the 
interpretation of this expression in the English Statute, 
held, that here it signifies no more than that the enjoy¬ 
ment must be by a person in the assertion of a right 
It is not necessary that the claimant shordd have enjoy¬ 
ed the easement “ rightfully ” or “ without trespass.” lft 
If lie claims a title to the easement, and the ease¬ 
ment is not enjoyed under, a license or permission from 
the: owner of the servient heritage, his enjoyment is 
“as of right,” or nec precario . 1 A person who, 
during the requisite period of enjoyment, asks the 
permission of the servient owner, does not assert a 
right to the easement. By asking for permission, 
he admits that he then has no right. Each renewal 
of the license rebuts the presumption that the enjoy¬ 
ment is had under a claim of title to the easement. 2 

1 Tickle r. Brown, -1 A. & E., 309 ; Goddard, 102. The easement must 
.have been enjoyed in tlie manner that a person Rightfully on tit led 
would have used it, and not as a trespasser would have done. And the 
claim act; must not have occasionally a* * teed the p/snunxion of the tor- 
vient owner. Sec the judgment of Parke, 15., in Bright v. Walker, 

1 Crompton, Moosou and Itoseoe's Reports, 211, 219. 

* 17 Q. B„ 275 j Gale, 209. * 23 W. It., 52. 

1,1 Markhy’. Elements of Law, para. 402. * Gale, 213. 

,J Gale, 153, 171. 213 j' Goddard, 153. See note 5, p. 107, supra. 


Lmotuur 

xi r. 
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in the case of a. negative easement (e. g., of light 
or air), the inchoate enjoyment of the right is. in the 
eye of the law, no injury or wrong to the owner of 
the adjacent heritage who is at liberty to obstruct 
the enjoyment by some act done on his own herit¬ 
age. 8 If the open enjoyment of such an easement 
is not actually obstructed, and it is “not had 
in' such wise as to involve the admission of an 
obstructive right ” in the owner of the adjacent 
heritage, the easement is enjoyed “ as of right 71 
within the meaning of Act XV of 1 877 - 4 Enjoy- 
ment which no one has a right to obstruct, as 
the enjoyment of an easement over land in the 
possession of the claimant himself, is not adverse 
enjoyment, or enjoyment as of right.' Such enjoy¬ 
ment may be open to the further objection that it is 
not an enjoyment as an easement. Enjoyment which 
has been had adversely to the owner of the servient 
heritage, “ as the exercise of a rigfy” and not at 
the mere will and favor of such owner, is enjoyment 
as of right? A tradesman, or a friend, who daily 

!f Wh'ea the owner of a dw eiimg-houso opens new windows, ho does 
no injury or wrong in the eye of the law to liis neighbour, who is 
liberty to build up against them, so far as he possesses tho right of 
building on his land. Per Lord Westbury in Tapling i, Jones, li H, lh 
0„ 290. See Goddard, p. 3 08. 

* itathuradus »* Boi Amfchi, I. L. K., 6 Bomb., 522. 

4 MoiUtooaoodim v. Bisaonath, 15 B. L. It., 351. 

a Askar v. Kammauick, 13 W. R.. 944 ; Aukhoy v. Mollah Nobbee, 
13 W, U., 119 ; Fufcteh Ali «. Asgur All, 17 W. B„ 11. 

“ Adverse possession ” should, however.be distinguished from, posses* 
Bion (or user or enjoyment) “ as of right." Chundi v. Stub, 6 0. 
L. R., 272. In the case of positive easements, possession or user as 
of right is partially analogous to adverse possession. The owner has a 
right of action for the adverse possession of the land or tho adverse 
user of an easement over the land, but “ user aa of right ” does not, as 
« adverse possession ” does, oast tho owner from his oanqiatwri of the 
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opens any gate and walks up to my door, under a 
tacit permission, which may The revoked at any 
moment, is not at all in yva.sv'-possession or enjoy¬ 
ment of an easement. The grantee of a way for the 
term of twenty years may be in quasi- possess!on of it, 
but his enjoyment is derivative like that of a lessee 
for a term of years, and he cannot acquire an abso¬ 
lute and indefeasible right by prescription against 
his grantor. 7 If the servient owner or occupier 
lias agreed to allow the user or enjoyment for an 
unlimited period and as an indefeasible easement, the 
enjoyment, though in one sense derivative, is valid 

land, In the case of the negative easement of light: or air, the enjoy¬ 
ment k had without tr $&on the neighbours land, and the enjoyment 
is ..presumably as of right, if it is submitted to. or not obstructed by the 
neighbour. The difficulty of proving that the enjoyment of a negative ease¬ 
ment ima been an enjoyment as qf right, is referred to in M&rkbyk Elomen ts 
of haw, secs* 378 and 379 ; and also in B&gram r. Khettonmth, 3 B. 
L, H. f Ch C. f 18 ; and Jihoobuu <& m Elliot, ft B* L. lh, 85, See the judg¬ 
ments of Justice Markby* Justice Markby ? following Savigny, held, that 
the enjoyment of a'negative easement was not enjoyment a# of rhjift, 
unless it appeared that there was patio nila or submission on the part of the 
s e r v i en b owner. B u this opi nioi i as to th e no ceasity o f shew i n g pmt le n £ i n 
on the part of the servient owner in the ease of negative easements, does 
not appear to have been adopted or noted upon by other Judges* Actual 
uninterrupted enjoyment, unless affected by express agreement, has been 
considered to be practically sufficient for the purpose of raising the 
presumption of right* Proof oF such enjoyment for twenty years in 
all oases, prhml evidence o£ a title which must bo rebutted by the 
servient owner. The presumption is* that a pprty enjoying an easement 
acted under a claim of right until the contrary is shown : (dale, 20 E f 208 ; 
Campbell v. Wilson, 3 East, 221. Under Act V o£ 1882 it is not neces* 
sury, in tho ease of light, air or support, that the enjoyment should be 
as of right* u As a rule, it is not possible to prove, in the case of such 
easements, that the enjoyment is m qf right in the sense in which these 
words are now understood.*’ Bee Mr. Stokes 3 Speech In the Legislative 
Co u n c0, 1 0 th Fob v lie ry ? 1882. 

■ Markby, sees. 377, 40L See also Hureefloss v. Jodoonath, i i- W, R VJ 79 
(as to the presumption of the enjoyment being under a Ikur^e when the 
two owners are near relatives), and cxpl, I, sec. 1ft, Act V of 1882. 
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q 11 or /- p o s s e s s ion. But enjoyment under a mere revo¬ 
cable license, or a permission granted for a limited 
period, or subject to a condition on the fulfilment 
of which it is to cease, is not such enjoyment as 
would ripen into an absolute and indefeasible right 
under sec. 15 of the Easements Act, or under 
sec. 26 of Act XV of 1877. 

Enjoyment by any one in possession of the domi¬ 
nant heritage, whether as owner, tenant, or servant 
(and notwithstanding any personal disability of the 
possessor), may give the owner a prescriptive right. 
Enjoyment had by such possessor under a claim of 
right in respect of such heritage, is sufficient. 9 

Tire physical possibility of exercising or enjoying 
an easement, coupled with the determination to 
exercise and enjoy it on. one’s own behalf, constitutes 
quasi- possession or enjoyment. 115 Where an easement 
has once been enjoyed as of right, such enjoyment 
continues, if the physical possibility of enjoyment and 
the mental determination to enjoy are not want¬ 
ing. To prove continuous r//M.«-possession, it is not 
necessary to prove continuous actual user, any more 
than it is necessary to prove continuous bodily con¬ 
tact in order to prove possession of a corporeal 
thing. 1 The enjoyment continues so long as the 

$ See expl, 1, sec, 15* Act Y of 1882, This explanation* it is appre¬ 
hended, is declaratory of the law as it atood before the passing of Act V 
of 1882* 

" See Gale, 20G ; Tudor* 182 ; and see, 12, Act Y of 1882* 

Enjoymonb, by the owner of a house* u in the persons of his servants 
and the members of his family/' may bo sufficient. Par Fhoar, J** 
L h. R, ? 1 Gale.* 422, 425, 
lu Markby, sec !17T* See p, 421* mjtra. 

3 Sea Matkby, boo. 3T7 ; p. IM, supm : Tudor’s Leading Cases, p. W® 
FlightY. Thpiittlts, 11 Ad. k Ell,, r 
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claimants right is not interfered with whenever he has 
occasion to use it." (But see p. 445, infrty ,) ^ 

An easement must be actually enjoyed for the full 
period prescribed, before a prescriptive right to^ it 
may bo acquired under the English Statute. I.he 
Indian law omits the words “ actually and “ lull 
from its rule for the acquisition of easements by 
prescription. It is true tnat illus. (h) of sec. 2b, 

Act XV of 1877, seems to make “enjoyment" 
equivalent to actual user; ’ bur it has been held 
that the Illustration cannot be allowed to control 
the ordinary sense, of the word l! enjoyment,” which 
occurs in the section itself, and the Legislature 
appears to have adopted this interpretation in Act V 
of 1882. 3 

Evidence of user, a little before ., and again after, 
the prescriptive period had begun , may be ground 
for "presuming user and enjoyment at the coin-i^cnbed 
meneemeufc of the prescriptive period. how many 
times the right has been exercised during any part 
of the period is not material if the claimant exer¬ 
cised it as often as be chose. 5 The enjoyment of 
the right may continue to the end ot the prescript!ve 
period*,—that is, till within two years before suit, 
although there has been no actual use r or exercise o f 

2 Koylas v. PuiUlo, 8 0. L. II., 23-1, 284 ; (S. 0.), I. A a., 7 Cftlo., 182, 

3 Tliij objftofcionalde Illustration does not appear under sen. 16 of Act V 
ol 1882, which corresponds to u«J. M. Act XV ot 1877. See 8 0. L. IT, 281. 

Even iu England, it has Leon hold in so me cases, that wtnal nw tm- 
the fxU period is %6t necessary. Flight v, Thomas, Carr r. 1'oster, 

LawsonLangley, oitod hr Goddard on Easements, pp. 121, 130, 162. 

1 Lawson -s. Langley, 4 A, and 15., 330 ; Carr r. Foster, H Q. 68 Ip 
and Goddard, 131, 133. It appears from these cases that there is 
authority for this proposition even in Enghuui, 

« Carr v. Foster, 3 Q. B., 581,687 ; Tudor's Lending Gases, J>. 190, 


* 
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lsctum the right at the end of the period. 6 Some disconti* 
— liuons easements, by tnen* very nature, necessitate long 
intervals between the acts of actual user. 7 A’s right 
of passage for boats over B’s land when it becomes 
covered With water during the rainy season, can only 
be exercised during two or three months of the year, 
and if there be a lack of rain, it is probable that, 
even for twenty or twenty-one months, the right 
may not be exercised at all. 8 Again, as ponds are 
hot cleared every year, there must be long intervals 
between the acts of exercising an easement, of put- 
ring the soil of one’s pond on another’s‘land when 
the pond is cleared. 7 So the right of carrying 
marriage and funeral processions over a neighbour’s 
land cannot be exercised every year, unless marriages 
and deaths in the family of the claimant take place 
every year. It may, however, be doubted if a right 
which is capable of being exercised only once in 
ten or fifteen, years, may be acquired by twenty years’ 
enjoyment under the statutory rule. 8 

a K.oy]as v* Puddo, 8 0, L. It,, 281, 28 % In England, the weight of 
authority in m favor of the proposition that there mmt bo actual % i 
roal, physical, positive enjoyment, in the fir^t and the last year of the 
twenty yean*. See Hollins i\ V'emey, 11 Q, B. D., 715, 718* 

7 See Phertr on Bights of Water, 07, 

It may he h ore observed, that, in the opinion of Parke, B. (recently 
approved of by Lord Coleridge, 0, J,) f the English State tv cannot apply 
where the rights are used at Intervals of two or three years, for in such 
cases ft party could not acquiesce in an interruption far mie year, (Bee 
Hollins ib Terney. 1L Q. R* 1>, T 715, 718,) The words a actual enjoyment 
for the full period of twenty years $ in the Statutej, the form of plea 
under the Statute, and the explanation of ** interruption ** of enjoyment, 
induced Parke, B., to indue to the opinion that there) must be actual user, 
at lea*t once every year. The last only of the throe reasons may apply to 
the Indian law on* tlio b \t bjcot* Sg e Goddard, 1110, 

« 8 0, L* R., 281, 28 h 

See Hollins v f Veniey* 11 Q. B. D., 715. 

# 

» 
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A cessation of user occasioned by the accident of 
a dry season or other causes over which the claimant 
has no control, is not an interruption of the enjoy¬ 
ment. 10 A cessation of user qf an easement of grazing 
one’s cattle on another’s heritage, caused by the 
dominant owner not having any cattle for two or 
three years, is also not an interruption of the enjoy¬ 
ment of the right. 1 

Similarly, suspension of user, by contract between 
the dominant and servient owners, as for instance, the 
temporary substitution, by agreement of another way 
for that to which the right is claimed, is not an 
interruption." 

Mere non-user, for a time, of an easement, which 
the claimant might, if he pleased, enjoy during that 
time, but which, for some good reason, he does not 
care to enjoy, is not an interruption of the enjoy¬ 
ment:’ There must be an adverse obstruction sub- 

7fr Hall 9 a Swift, 4 Bin#. MV 0., 381; Goddard, t>8, 

*\Iu estimating' the duration o| user, it ofeen is no easy matter to say, 
whether the acts have been such as. upon the whole, to constitute con* 
tin nous umr ; whether, in fact, the absence of acta at any time probably 
arises from an interruption of the right, or merely from an interruption 
of the user, the right sfciU existing. TJua must always be a question for 
the jury, and would depend upon whether the user wore suflioiontly 
frequent under the eimiinstances to be a natural exercise of the right 
claimed or h corned to have been rendered incomplete by some external 
in erf ernice, 1 * Phear f 97 , 

1 Carr t\ Foster, 3 Q. B„ m • Goddard, 131 ; Slutm t\ Tunny, IV h l IS.., 
1 Oak?,, 422, 430. The owner of a house ceding to use a way to it, because 
the house is for a time unoccupied, is another instance. But, under 
sac, 47 of Act V of 1882, the circumstance that the easement could not 
he enjoyed docs not convert actual non-enjoyment (of a tight already 
acquired) into a constructive enjoyment of the right, 

* Explanation iii, seo. 15, Act V of 1882 ; Carr i\ Foster, 3 Q. B,* 5S1, 
7SZ] Goddarl, I5ih Under such oircuinstimcoa the easement continues 
to be constructively enjoyed, Goddard, 151b 

* I. L tt #r l Cldc,, 422, 430, 
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mitted to for one year after notice , before the enjoy- 
ment could be;said to be “ interrupted ,f within the 
meaning of the law on this subject. The cessation 
of actual user must be caused by an obstruction by 
the act of some person other than the claimant him¬ 
self. 4 And the obstruction must be submitted to, or 
acquiesced in, for one year after the claimant has 
notice thereof, and of the person making or authoriz¬ 
ing the same to be made, 5 The existence of the 
physical obstruction, of itself, is not sufficient notice, 
as it does not show by whom or by whose authority 
the obstruction is put up. 0 In order to negative 
submission or acquiescence, in a case where the 
obstruction cannot be summarily removed, it is 
enough if the claimant communicates, in a reason¬ 
able manner, to the party causing the obstruction 
that he does not really submit to or acquiesce in it. 7 

' A mere voluntary act. of the claimant not amounting to atli >ooti- 
tmuance” is not sufficient. I. L. R., 1 Calc., 422. Thja obstructive act 
must be committed by the servient owner or by a stranger, levies v. 
Williams, Hi Q. B,, 040 ; Goddard, 160. 

- Sec. 20, Act XV of 1877 ; sec. 15, Act V of 1882. It has been held iu 
England, that an interruption occurring after im enjoyment of nineteen 
years and a half, and lasting for six months, will not prevent the 
acquisition of a right at the end of twenty years, Thomas v. Plight, S 01. 
and Fin,, 231. This case is referred to iu I. L. It., 8 Calc., pj>, .’Mill, 401 . 
In British India, after tho twenty years, the interruption may last for 
nearly two years without destroying the right. 

a Siddon «. Bank of Bolton, 19 Ch. Div. (24th January 1882). 

* Glover v. Coleman. 10 L. It., C. P.. 108 ; Tudor, p. 18fi. The claimant 
must do something which shews that he is " not satisfied to submit.” It 
is not nee 08 smy to take active steps to remove the obstruction or bring 
an action within the year. The fact whether the claimant has submitted 
to or acquiesced in the obstruction must be determined with reference to 
the circumstances of each case. The olaumtut cannot, by mere fruitless 
protests, defer tho bringing of an action for several years. Resistance 
of the interruption by some of a body of persons claiming tho right is 
sufficient. Sec Gale, 17fi (note) ; Goddard, Hid; I, E. II., I Mad., aid, 
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Repeated interruptions in fact , or adverse obs- LnmjBB 
tractions, though not continued, and submitted to, - 
for one year, are good evidence to show that the repeated 
enjoyment was not peaceable. 1 ' A. voluntary die- structions, 
continuance of the enjoyment of a right, which is Urv dlaeon- 

, ^ a * tmmuices. 

in course of acquisition by user, operates m the same 
way as an abandonment or permanent relinquishment 
of a right already acquired. After tire discontinuance 
or abandonment, the right cannot be constructively 
enjoyed. 11 The want of the determination to exercise 
or enjoy the easement puts the enjoyment which 
would otherwise have continued to an end. If the 
dominant owner bricks up a doorway, or substitutes 
a blank wall for a wall in which there is a window, he 
renders it physically impossible to exercise his right 
of way or his right to light through the door or 
window ; and if the obstruction is allowed to continue 
for a considerable period, the enjoyment, in the 
absence of other evidence, may be presumed to have 
been discontinued or abandoned. Such voluntary 
discontinuance of user, though not an mierruptwn 
within the meaning of sec. 26 of Act XV of 1S77, 
or sec, 15 of Act V of 1882, prevents the acquisi¬ 
tion of the easement. A person who incapacitates 
himself (by his own act from any possible use or 
enjoyment of the easement, cannot be said to enjoy 
the easement openly claiming a right thereto. 10 He 
cannot, for this reason, acquire a right by pres- 

Eaton v. Swansea Waterworks Company, 17 Q, B., 267 ; Goddard, 154, 

0 See X, In E., l Calc,, 43$, 429. The r(mti>n<Uy of utter t which is to 
establish a right by prescription, is broken by dimpniitm/tnee* See 
p v 427 As to him three kinds of see p, 404, note, supra, 

** Sea Sham Tariuy, I. L. R. f 1 Calc., m, <30. 
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Ij xn RK cr *P§ or b unless, indeed, he resumes the enjoyment, 
—’ and continues to enjoy for a fresh period of twenty 
years. 

KfcrtoE Interruptions in the enjoyment of an. easement as 
»'«*- stic/t, by reason or unity of possession, at any time dur- 

joy men t hs , , J 

« u1 o tlie twent y years, though technically not mterrup- 
viijkt. i'ions, break the continuity of the requisite enjoyment, 

and destroy altogether the effect of the previous user. 1 
Interruptions in the enjoyment of an easement as 
of right {except in the case of light, air or support 
under Act V of 1882), by reason of the claimant 
asking the leave or permission of the servient owner 
during the twenty years, also break the continuity of 
the requisite enjoyment. 3 In these cases, although 
tliere is no interruption in the enjoyment in fact by 
an adverse^ obstruction, the claimant cannot be said 
to have enjoyed the right as an easement or as of 
right. , for the period of twenty years ending within 
two years next before the suit. 

Compute- An enjoyment next before some action or suit, in 
iirescrii)- which the claim is brought into question, confers a 
right (under 2 and 3 With IV, c. 71), which may, in 
.hugj and and Ireland, be set up in every subsequent 
action and suit. 3 But, in British India, in every 

1 Onley v. Gardiner ; Gale, 215, 216. In one eaac of a right to lh,M 
(Lady man -th Grave, ti L t It., Ob. App* f i#$) f two Giiferetit periods of 
onjoyraGut, discormectod. by unity of possession in the interval, were 
allowed to be added together to make up the twenty years required by 
the law, see 172; Goddard, 155. Aooording to the Indian law, 

in every case, the period of twenty years must end within two years tiG&t 
before tbo suit, and an easement of light, like any other easement, 
Burnt be enjoyed mi emntwtU for such period. 

* See Goddard, I5CJ, 157, 

( Cooper v* llubbuok (12C. B,, N. S*, 45tJ, Williams, diss,); Gale. 174 ; 

Goddard, 128. 
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suit wherein the claim is contested, the period of tacriWB 
enjoyment is to be computed with reference to that ~ 
particular suit, except, of course, where the servient 
owner is estopped, by a former judgment, from, eifeet- 
ually contesting the claim. 

The prescriptive period of twenty years may begin 
with ih&first act of enjoyment, except in the case of 
an. easement to pollute the water of a private river, 
tank, &c. The enjoyment of such an easement, so 
long as the servient heritage is not perceptibly pre¬ 
judiced by it, is nob to be taken into account. The 
period begins to run when the pollution first becomes 
perceptibly prejudicial to the riparian or other ser¬ 
vient owner. 4 

In computing the period of twenty years, the time 
during which the servient owner lias been under a 
disability is not excluded. 5 

But, under sec. 27, Act XV’ of 1877, and sec. 16 common- 
Act V of 1882 ii the Bcrvient heritage lias not been i,, J;iVl ' T of 

/ ,, ° reversioiNir 

m the possession ot the toil, owner, but has been a “ vi “ t 
under a lease for a term exceeding three years, or has 
been subject to an interest for life, the time during 
which such lease or interest has continued, is condi¬ 
tionally excluded from the computation of the period, 

—that is. provided the person entitled to the servient 


4 Pollution oi water, at, first slight and imperceptible, often gradually 
increases by reason of the increase of t’uo dominant mannfaotepy, or town, 
which pours its sewage or other foul matter into the nearest brook or 
river. Sea Goldsm id v, T a nbridge Commissioners ; Goddard, 210,212; and 
Expl, iv, seo. 16, Act V of 1882. 

There cun bo no prescript! no to make a common nuisance which is a 
prejudice to all people. There oau be no proscription to send sewage into 
a pnUlo river. Gido, 184 (note). 
s See A raan v. Kakhal, 1. L. It., 10 Calc., 21*1. 
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LrcrritTi heritage on tlie determination of such term or inter- 
~—• eat resists the claim within three years next after 
swell detenujnation. It is only under this provision 
that two periods of valid enjoyment, separated by a 
period of invalid enjoyment, may be tacked together 
to make up the required enjoyment for twenty years. 
The period of continuous enjoyment, partly valid 
and partly invalid, may, in this case, extend back to 
a time which is more than (20 + 2) twenty-two years 
before the suit. And here the express provision of 
the law introduces an exception to the rule which 
requires a valid enjoyment for twenty years ending 
within two years next before the institution of the suit. 11 

SfScfa- '^ ie e ^ ect t ^ 8 provision is not to unite two 
awn* discontinuous periods of valid enjoyment, but to 
extend the period of continuous enjoyment by so 
long a time as the term or life-interest continues. 7 
Where the lessor or reversioner of the servient herit¬ 
age resists the claim within the time allowed, the 
claimant must show twenty years’ valid enjoyment 
either wholly before the beginning of the term or life- 
interest, if such term or interest subsisted at the com¬ 
mencement of the two years next before the suit ; or 
partly before and partly after , if such term or inter¬ 
est ended more than two years before the suit.* 
Evidence of user for fifteen years before the com¬ 
mencement of the term or life-estate, user during the 
term or Ike-estate, and user for five years after the 
term or life-estate, continuously down to within two 
years of the suit, would be sufficient to establish the 

* Gale, 184 ; Tudor, 101 ; Goddard, 184, 13*. 

’ p w Parke, IS., in Ouley v. Gardiner, 4 M. Sc IV,, 600, 

® See Goddard, 134, 136. 
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right. But non-enjoyment during the termor life- nymuc 
estate would prevent the two periods of valid enjoy- ----- 
ment from being tacked together. The time excluded 
from the computation is excluded for the benefit 
of the lessor or i*e vers toner, and not for the benefit of 
the claimant. The latter must show valid enjoyment 
for twenty years, besides uninterrupted enjoyment 
during the time which has to be excluded. 3 

Before the enactment of a law of prescription. ' r!, ° 

t I ptGSCfLp'- 

proper in British India, it was held by the Madras H mb r um how 

\ * « far bfMmg 

Court (in Poimmammu v. The Collector of Madura , on Govern- 

f . . x 1 r J 1 meat* 

5 Mad., u), that the right to an easement was as valid 
against toe Government as it was against a private 
owner of land. There can be no doubt that the 
■presumption of a right arising from long' enjoyment 
arises against the Government in the same way as 
it does against private individuals. 8 * 10 

But the question whether an easement may be 
acquired against the Government in respect of pro¬ 
perty belonging to the Government, under a rule 
of statutory prescription, when such rule does not 
expressly embrace the' Government, has not been 
directly answered in any reported Indian case that I 
know of. In the English Statute of Prescription 
(2 &> 3 Will. 1. V, c. 71), the Crown is named in secs. 1 
and 2 (which relate to the acquisition of profits and 
easements in general), but is not named in sec. 3 
(which relates to the particular easement of light). 


8 See OXtytcm Covbv, 2 Q. B„ 811 ; Pye v. Mum ford, 11 Q B. ( (17C ; 
<1 ule, 1^5, Interruption by thy. termor or Hie-tenant, or any other person, 
even during the time which hrm to be c.vdttd<d Prom the computation 

ol' the prescriptive pericKl, prevents the acquisition of the right. 

h ' See |K lt)y (note 4), mpm. 
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and it has been laid down, that the Statute being 
of the nature of a law of limitations, the Crown is not 
prejuiImaMy affected by the provisions of see. & of 
the Statute/ 

According to the rule of construction mentioned at 
page 199, supra, sec. ‘26 of Act XV of 1877 would 
seem not to be applicable to the acquisition of ease¬ 
ments in or upon or in respect of property belonging 
to Oovemment. But the Calcutta High Court, in 

A. rzan v. llalhal / assumes that the section does 
apply to such acquisition against the Government. 0 
It is very likely that the framers of Act IX of 1871 
and Act XV of 1877 took the same view of the 
matter. But now, the last paragraph of sec. 15, Act V 
of 1882, expressly provides, that the twenty years’ rule 
nliall not apply where the servient heritage belongs to 
Government. In analogy to the law of limitation 
applicable to suits by Government, it is provided that 
the enjoyment of an easement must continue for 
sixty years before a right to it can be acquired against 
Government, by positive prescription under the Act/ 

A right acquired under the positive enactments 
referred to above (like the right to light under 2 and 3 
Will. IV, c. 71) is matter juris positivi, and does not 
require any presumption of a grant. 5 The theory 

J Brown, 24;? ; Ihe d The Queen v. The Archbishop of York, 11 Q. 

B. , 81. The Crown, however, may take (tdv&ntago of the provisions of 
the law against a subject. 

* I,L. R,, 10 Calc., 214, 219. 

R See p. 199, mpra. 

4 But there is no express provision in Act Y of 1882 winch precludes 
the Courts from prmminfj a grant from twenty, thirty or fifty years 
imor o£ an casement against the Government, See Baiun ug. 2^2 ; 
II East, 488, 

6 See Tapling v. Jonm ; Goddard, 125, 126, 172- 
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of presumed grants is not reeognized by either Act XV e™™™ 
ot 1877 or Act V of 1882.' 8 The objection that the 
eascment in a particular case was not oris not capable 
of being granted . cannot, per se, prevent the acquisition 
of such easement by statutory prescription in British 
India. Property belonging to a person who cannot 
alienate it or impose an easement upon it, may bo sub¬ 
jected to an easement by prescription under the Acts/ 

Section 26 of Act XV is (expressly) applicable tim mi® 
to affirmative, as well as to negative,, easements, and 
there is nothing in see. 15, Act V of 1882 which nS.^tiva- 
restricts its application to affirmative easements only. eM8emM “^ 
There is, therefore, no valid objection to the acquisi¬ 
tion. of a negative* easement by prescription under 
these Acts. Whether the inchoate enjoyment of such 
an easement, before it has matured into a right, is an 
actionable wrong, or not, does not affect the question, 
if it is capable of being physically interrupted by 
some erection, excavation, or other act done upon the 
servient heritage. 

Ir, is not necessary that resistance to, or interruption r « t0 ^p- 

* h 7 1 tion or 

or, the enjoyment of an easement, should (as sn turns ted e 'w meilt 
by certain English eases) be eommietitly practicable , nma n ? lb * 

f p, ,. > 1 g ” 1 convenient- 

. 1 . he policy of the law in favor of possessory titles buraui- 
would be defeated, if the greater or less facility or diffi¬ 
culty, convenience or inconvenience, of practically 
interrupting a particular easement, affected the ques¬ 
tion of its acquisition by prescription/ When the right 

* See Import of the Select Committee, dated 6th July 18SI, India 
Gazette, Part V, p, 1017 ; Arsan fa Eaklial, L L, B,, 10 dale., 214* 

7 See Lomaitre v. Davis, 10 Gh. IX, $tl. 

* The English Statute docs not apply to negative easements other than 
the right to light, see Gale. 160 ; B Exek T 557, 

p S m Lord Sol home's judgment, 6 App, Cas,. 796—71)9* 


D D 
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claimed is too large and indefinite in its nature, and in¬ 
capable of definite enjoyment, it may not be expedient 
to hold that such right may be acquired by prescrip¬ 
tion ; 10 but the language of the Acts does not prevent 
its acquisition, so long as it is capable of open enjoy¬ 
ment by the dominant owner, and the user is capable 
of being, anyhow, interrupted. It may be contended 
that the user of a right which is incapable of being 
interrupted by any physical obstruction on the servient 
heritage, and which is also incapable of being prevent¬ 
ed by action, is. practically , user or enjoyment with¬ 
out interruption . But the interpretation which has 
been put upon the words “ enjoyed without inter¬ 
ruption" in the English Statute, is, that a thing 
which is incapable of interruption cannot be said to 
be “ enjoyed without interruption.” 1 The enjoyment 
of light and air may be easily interrupted by hoard¬ 
ings, &c. The enjoyment of lateral support is also 
capable of being physically interrupted, and is, at 
least theoretically, actionable. The enjoyment, of a 

" Sec 6 App. Gas., 7G9, 798, 824. 

The following are some of the cases in which it has been held, in 
England, that certain rights cannot bo acquired by prescription : 

Webb v* Bird, 10 G. B* (N* B.) p 282 ; 13 ibid, 841 (claim to have free 
access for all the winds of heaven to the sails of a wind mill); 

Attorney-General i\ Doughty, 2 Yes,, Sen P , 453 (claim to unobstructed 
prospect) ; 

Chase more v, Richard, 7 H, L. G,, 319 (claim to percolating water not 
passing in a definite channel) ; 

Bryant i\ Lel'ever, 4 C. B. D, f 172 (claim to free access of wind to and 
from a chimney for the egress of smoke) ; 

Sburgos v. Bridg&man, 11 Oh. I),, 352 (claim to make a noise in one's 
own house, and to set the air or ether in motion, when such noise did 
not cause annoyance to any neighbouring proprietor at the beginning of 
ilia prescriptive period). 

1 See Webb c* Bird, 10 G* B. (N. B.), 282; Goddard, 119, 120 ; St urges u* 
Bridgeman, li Oh* D,, &o2. 
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right of way is both physically and legally prevent- eehtt-re 
ible. If a man, by working certain machines in his — 
own house, makes a noise, and sets the air or ether 
in motion, so as to interfere'wkh the physical comfort 
of his neighbour, such neighbour cannot prevent the 
noise except by suing out an injunction. If the ad¬ 
joining lands are unoccupied, and no damage is caused 
to anybody by the noi.se, it is not prevenfcible either 
physically or legally, If such adjoining lands are 
subsequently occupied, the previous enjoyment of the 
owner of the machines does not preveut the new 
occupiers from suing him for the nuisance. But sup¬ 
posing the occupiers of the adjoining lands neglect, to 
prevent the making of the noise for twenty years, the 
owner of the machines may acquire by prescription 
an easement of setting the ether in motion over the 
adjoining lands, to the discomfort of their owners 
and occupiers. 3 

I he only easements which cannot be acquired by wlmtease- 
prescription under Act V of 1882, and presumably be™!-" 
under Act X V of 1877, are the four classes of rights 
which are mentioned below: 3 ° t,0 “’ 

1. Rights which would tend to the total deduction 
of the servient heritages, or of the subjects of the ri u ' Lits 0 ^ V rv]i * 11 
In Dyce v. Lady James Hay* the Lord Chancellor r .*° sB ^ b - 
saia ; that lh Neither by tlie law of !§0tland 7 nor of 
Loghmd, can there be a prescriptive right in the nature 
of a servitude or easement so large as to preclude the 
ordinary uses of property by the owner of the lands 


* See Sturgea p, Bridgemau ; Goddard, 121, note (d). 
s See see. 17, Act V of 1332. 

1 1 Maeqt, H. L, Oas., SOX 
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Broth Tire affected.” 5 The learned editors of Gale’s work on 
Easements are of opinion, that this rule applies only to 
cases where a large and indefinite number of persons 
claims a right in the nature of an easement. 15 A claim 
of a profit in alieno so, in order to be valid, must, 
according to English law, be made with some limit¬ 
ation or restriction. 7 An indefinite claim to destroy 
the subject-matter (A g., by taking away minerals 
which are part of the soil, or destroying a fishery) 
cannot be supported in law. 8 The rule laid down 
in Act V of 1882 applies to all prescriptive easements 
and profits which tend to the destruction of the ser¬ 
vient heritage or of the subject of the right. In 
Joy Doorga v. Juggernath , u Macpherson and Moo- 
kerjee, JJL, held, that no length of time can give a 
party such a right as destroys all the ordinary uses 
of the servient property,— e. g., a straggling right to 
the promiscuous use of a whole property for the 
purpose of driving cattle over it. And, according to 
Act Y of 1882, if the exercise of the right is likely to 
be destructive of the servient property or its usufruct, 
it cannot be acquired by prescription. If the ser¬ 
vient owner has actually granted such a right, he is, 
of course, bound by bis grant. 


s Goddard, 224, & <iale, 4 k 20. * Tudor, lid5 ; p. 353, supra, 

* See 7 3pp- Oas., 040 ; and Phear, 81, S3, 

3 15 \V\ XL, 205. See also M. Znimir 31. Poorgaben, 1 W. TL, 230, 
*wliere Kemp ami Glover, JJ. S hold, that the right claimed by prescription 
must nob be so large as to extinguish or destroy all the ordinary unes or 
profits of the property. In Duxgatilium v. Kulikuinar, 8 C. L. 11., 375, 
B.r lliohard Garth, C. J. ? held, that a right of way in every direction over 
the defendant’s land or water cannot be claimed by prescription. In 
order to acquire a right by prescription, the claimant mmt £>rove the 
©Xureis.- of the right of way in a farihaultu direction. 
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S. Under para, 1 of sec. 26 of Act XV, and under 
para. 1 of sec. 15 of Act Y, a right to unobstructed 
light or air can only be acquired for the benefit or 
in respect of buildings; and sec. 17 of Act V declares 
that a right to the free passage of light or air to 
an open space of ground cannot be acquired by pres¬ 
cription in any case. It has been held in England, 
that such a right cannot be so acquired in respect of 
a timbcryard and sawpitT 

3 and 4. Every owger of land has a natural right 
to collect and dispose, within his own limits, of all 
water on or under its surface, which does not pass 
in a defined channel. 1 Clauses ( e) and ( d J of sec. 17 
of Act V enact, in accordance with the principle of 
the ruling in Ken a Mahomed v. Bohatoo Sircar, 2 that 
a right to the uninterrupted flow of such waters 
cannot be acquired by a neigh bo uring proprietor by 
prescription. If surface water reaches and flows in 
some definite channel, or if it is permanently collected 
in a pool, tank or otherwise, then, and then only, may 
a right to such water be acquired by a neighbour 
by prescription. Similarly, a right to underground 
water, which does not pass in a defined channel, but 
merely percolates through the strata in unknown 
channels, cannot be acquired by prescription. The 
owner of the land may divert such underground 
water, even if it had been allowed to percolate the 
soil, and to pass into the claimant’s land for twenty 
years and upwards.' 5 .But the owner of land has no 
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lfJ Goddard, 170 ; see Fotfes Smith, L* It s 6 Eq,, 311. 

1 Soo Him. (ff) y sec* 7\ Act V of 1882, 2 Marshall^ Report, 

2 Sec Olmaemoro n Richard a 2 IT. nutl N.* U58; 7 H. L. Gas,, U4U; 
Goddard, IDtf ; Tudor, HK>, Due of tho reasons givgu for tho deoiaiou 
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such right to percolating water under the surface of his 
land, as would prevent his neighbour from draining 
away the water by lawful operations on his own soil. 4 

The right to an easement acquired by prescription 
under Act XV of 1877, or Act V of 1882, whether 
acquired hy an occupier or owner of the dominant 
heritage, becomes permanently appurtenant to such 
heritage as an absolute n.nd indefeasible right.” If 
acquired by an occupier of such heritage, it is 
acquired on behalf of the owner, 0 and continues until 
it is abandoned or released by such owner or extin¬ 
guished by operation of law. 7 Prescription under 

in GliftBemore », RielumL, was that the owner could not precekt or stop 
the percolation of water. But as percolating 1 water may be diverted mid 
appropriated hy the owner, the us© of it by another b trapalh of inter¬ 
ruption. Under Acc V, sec, 17s the question whether suck user iay/ro 
vmtiMtt or not does not n xim. 

4 Acton v* Blundell, 12 Moes. and W., $24 ; Tudor. 11)6. There are 
streams which sink underground. pursue for a short space a subterra¬ 
neous course 3 and then emerge again. Such underground water flows 
in a known and d* :hte& channel and the rule as to percolating water 
doo* not apply to it. Tudor, 197. 

* Sec, 26 of ActXY expressly says, that the right acquired shall beaJbso 
Into and in&qfmsiftle. See, 15, Act V, says, that the right shall bo ah to fate. 
It is apprehended that the Legislature did not intend to alter the law 
by tbe omission of the words “ and indefeasible" from see. !6, Mi ls 
possible, however, that as see. 43 of Act V mnWs the right defmsihU by 
certain attempts to osotmd the user, the term ” indefeasible " is omitted 
with the object of meeting Lord Westbury’s argument in Tup ling v. 
Jones. Bee Goddard, 607, $08 ; p. 443 (note), infra. 

9 See Goddard, 89 ; sec. 12, Act Y of 1882. 

r Even a sale of the servient estate or tenure (free from cmcuinbraucee) 
for arrears of revenue or rent, does not, it is app relief hied, extinguish 
a 2 >mrrij)tiv<i easement. But the acquisition of land 'Absolutely and 
free from encumbrances) under the Land ^Acquisition act-, does, it 
has been held, extinguish incorporeal rights of the nature of ease¬ 
ments. (See Collector r. Nobin, l\ W. E.,27; M re Fenwick, 14 W. II., 
Or., 72,) As to the implied grant of easements necessary for the land 
ho acquired, see p. 895 (note), mpm* &Sements expressly imposed by fcho 
servient owner aiv extinguished by a sale for arrears of revenue or 
rent. See illus. (p) t sec. 81, Act V of 1882. 
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these Acts gives a good title against all persons, Liytuku 
including the owner of the servient heritage, even XfI ‘ 
where such heritage was in the possession of a 
temporary tenant at the time of the acquisition, 
provided the owner did not avail himself of the 
special proviso in sec. 27 of Act XY, or sec. 1.6 of 
Act V.' 3 A right acquired under these Acts being 
absolute, is not subject to any condition or qualifica¬ 
tion, 8 Enjoyment of an easement for the prescribed 
period under a grant imposing an easement, but 
subject to an express or implied condition, does not 
confer an indefeasible right, and is therefore not vaild 
under sec. 20 of Act XV, or sec. 15 of Act V. But 
where a right m acquired under these sections by a 
valid enjoyment for the prescribed period, the right 
is absolute and. indefeasible. 

The inchoate enjoyment of an affirmative ease- *w; P - 
ment, before it ripens into an absolute right by fawpreri. 
prescription, gives the servient owner a right to sue ° US usor ' 
for a series ot trespasses ; but as soon as the pres¬ 
criptive right is acquired, the whole of the previous 
riser is legalized from its commencement. 1 ” 

W lien an casement has beep, acquired by pres crip- Extent and 
tion, questions as to the e.vkmt of the easement foe- Sy/Lt 
quently arise. The general rule on the subject is, that foR 
the extent of the easement and the mode of its enjoy- r '= llL "' 
ment must be determined by the accustomed user of 


s Tonants holding' permanent and transferable tenure? even under the 
zemindar may acquire easements against each other. See Large v. 
Pitt, and Statement of Objects and Reasons, Ind. (iu, Idth Nov. 1880 
* See Lord Westbury's judgment in Tapling ?. Jones, 11 U, Lda 290 ■ 
Gale, 607. 

10 Wright V. Williams , Goddard, 12C. 
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LiccTinuc the right. 1 The Court, however, is not bound to found 
X11, its judgment entirely upon the actual user proved. It 
muy, and should, take into consideration the surround- 
iny circumstances connected with the actual user. 
If a way was used for the several purposes for which 
it was wanted during the prescriptive period, there 
may be a ground for inferring that there was a right 
of way for all purposes; but if the user was confined to 
one purpose, or to particular purposes only, the Court 
would not be justified in finding that the right ex¬ 
tended to all purposes. 3 Though a carriageway may 
include a horseway, it does not necessarily include a 
drift way, the general rule being that, in the absence 
of evidence of the purpose for which the right was 
accjuired, a right of way of any one kind does not 
include a right of way of any other kind/ W here a 
right of way to and from a certain house has been 
acquired, it may be used not only by the dominant 
owner, but by the members of his family, his guests, 
lodgers, servants, workmen, visitors and customers, 
for such user is necessary for the beneficial enjoy¬ 
ment of the house to which the right is appurtenant. 
So, if the house is let to a tenant, the tenant may use 
the way, and the owner also may use it for the pur¬ 
pose of collecting the rent and seeing that the house 
is kept in repair. 1 

When the exercise of an casement can, without 
prejudice to the dominant owner, be confined to a 


How far 
mode jam! 

enjoyment 
itifiy l>0 
altered* 


V God I lard, 23.1, 247 ; cl. (<*). «». 38, Act V of 18S2; 13 C. L. lo2. 

■* Cowling v, IIi||inESOB i Goddard* 248, 

3 Ballard v. Dyson ; Gotl'l»rd. 2411; see. S8| M V of 1882. 

4 {] \ m ( j) + neo. 2\, Act V of 1882. Wh&re an easement w 

t .„ a ll0U Je, the right is not affected by tlio ow»er of the house lathing the 
house to a to nan t. M. Amjadee r. Syed Ahmed, 6 W. R., 3) :L 
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determinate part of the servient heritage, such exer- Lwrv*v 
cise must, at the request of th : 'vient owner, be so — 
confined. 5 

Subject to this rule, the dominant owner may alter 
the mode and place of enjoying the easement, provided 
he does not thereby impose any additional burden 
on the .servient heritage/ But the dominant owner of 
a right of way cannot vary his line of passage at 
pleasure, even though he docs not thereby impose 
any additional burden- on the servient heritage/ 

It; has been held, that a prescriptive right of passage 
■for boats over another man's channel is like a pres¬ 
criptive right of way over another man’s private road, 
and that the servient owner may decrease the width 
of the channel or the road, if, by so doing, he does not 
render the exercise of the right less easy than it was 
before. 8 

The extent and mode of enjoyment of a prescriptive Extents 
easement is generally determined by the accustomed tiv'/njait 
user of the right; but two special rules are hud down light or 
by sec. 28, Act V of 1882, in respect of (a) the potimenir 
right to the passage oj light or air to an opening; 
and (b) the ri ght to pollute, air or 'water; 1, The 

extent of the first right is, that quantum of light or 


a Sac. 22, AofcY of 18S2, 

H An easement ia not lost by a slight variation in the enjoyment of it. 
iVr Phear, J., L L. tt v I Cate,, 422, 427 , 

7 Sec, 23. Act Y of 1882 ; flee aUo Coluck v. Tamu\ 4 W, E,, 49, In 
Bynd Hamid Vervain, li> W. 11. T 49l>, Norman, t T,, held, that a person 
having a prescriptive right of way from one pi too to another, over si 
particular line, cannot be com pell el to use a different and substituted 
w ay. 11 ih o th $ r w h e wi tli a rt g h t to u« i a a o th e r’e path way* Tho m: r v k n t 

owuer mm slightly alter bhodirection of the pathway. 

5 Durga Chnrii Vi Kuli Kumar,, 8 C\ L* It., H75. 
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air which has been accustomed to enter the opening 
during the whole of the prescriptive period, irrespec¬ 
tive! y of the purposes for which it has been actually 
usedd 2. The measure of the second right is the 
extent of the pollution at the commencement of the 
prescriptive period. 10 

When an easement has been acquired by prescrip¬ 
tion or otherwise, a.cc.emory rights to do acts necessary 
to secure tlie full enjoyment of the easement are also 
acquired. Ah easement to draw water from B’s well 
gives A a right of way, over B’s land, to and from the 
well. Where a right of way has been acquired, if the 

® But it docs not follow that the jmjymes for which, the light has been 
actually u*ed by the dominant owner should not be otmddered in finding 
whether an altered disturbance i* aeiiptyaM# or not. If the diflf.uitfWJCe 
does not prevent bho dominant owner from carrying on hie acewtofm$ 
ominexr ns beneficially as fie had done previous to instituting the suit, 
he suffer* no mhxtaniia! damage, and cannot sue for compensation ot for 
au in junction. See secs, S3 and 35, Act Y of 1BS3* As to whether an 
irjueo tio/o in ay' be sued for when, a threatened act of disturbance is uot> 
likely to. cause xuhxtantvd damage in this sense, boo cl. (£>} t sec. 36, ft 
has been held that, under ordinary circumstance the fact that 15 degrees 
of sky are left unobstructed by a building opposite to the light is jtrimd 
facie evidence that there is not likely ho be m,atonal injury, If the 
building- id not higher than the distance between the window and the 
building, i. r . if the angle of incidence of light over the building to the 
window m riot more than 45 degrees, the Court will not interfere by 
injunction, unless it Is proved that, under the clrcumstances of the 
particular ease, the building is likely to cause material injury to the 
plaintiff, Hee 9 L. Ch. Biv. 5 App., 220 \ Goddard, 310 ; Gale. 639 ; 
T t idor ,225; Catkrine Cl erne a t v ,* J * M el a my * deoid e d by Wi 1 son. J., on 
the 12th August 1084, and reported iu the. “ Englishman’ 1 of the 18th 
August 1884. Cf. Parker v. First A, H, Co., 21 Ch D v 282. 

As to the extent of the easement of light, see Moore r. Hull, 8 Q. B* 
J) tf ITS; Ecclesiastical Commissioners i?. Kino, 14 Oh. D, f 2KI : Budha- 
motmi Itnjchimder, 2 0. L. 11.. 377. On this subject Mr, Gibbons, in 
his preface to the 6th edition of Gal^s Work, remarks, that (i there arc 
cases to meet every taste." Bee also Rataoji i\ EcUlji, 8 BomK, V8E 

10 The prescriptive period* hi the case of pollution of ‘miter, does not 
begin until the pollution parej/rihhj prejudices the servient heritage. 
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way is out of repair, or a tree is blown down and falls fcwwyra 
across It, the dominant owner may enter the servient — 
heritage, and repair the .way or remove the tree from 
it,. If the servimt owner renders the way impassable, 
the dominant owner may deviate from the way and 
pass over the adjoining laud of the servient owner. 

Whore A has an easement of support from B’s wall, 
and the wall gives way, A may enter upon Jd’s land 
and repair the wall. 1 

A prescriptive easement, like other easements, is h?wN t: ” ,ri 

1 * 1 ^ 1 of nresenp- 

extinyaished when tlie dominant owner expressly, or 

9 , f x J 7 l. When 

impliedlyj releases it to the servient owner. It ls 
also extinguished when it becomes incapable of being lt W 
at any time, and under any circumstances, beneficial 

J ' 7 „ ' "L 7 3. When 

to the dominant owner. Except m the case of an ! ,1B ™ is 

inqre&m of 

easement of support, where by any permanent change 
in the dominant heritaqe, the burden on the sjhdent. ia 
heritage is materially increased (e. q>, hv ©hlargino* * Karine. 

o J \ J . . ° ° 4. When 

windows and increasing their number tor the increased Mu ' re 

_ * permanent 

access of light and air), and such increase cannot be nlIsra ' i(, « 

1 , , . a of servient. 

reduced by the servient owner without interfering; beritn^e by 

1 1 t . . sinpwidr 

with the accustomed and lawful enjoyment of the^'w— 
easement, the easement is (under Act V of 1882) ointei- 

■ i ■ ■ v 14 ,, r , - 'Mferimge is 

entirely extinguished. Where an excessive user of completely 

* , ill * deal roved, 

an easement may be obstructed by the servient owner a wim 

1 J - « * , thorn is 

by something done on the servient heritage (as, where unity of 


1 See nee. 24, Act V of 1882, As to the right to go extra vhim in the 
case of highways, boo Gale, o47, 

* Sec, 88, Act V of 1882. * See. 42, Act V of 1882. 

1 See. 48, Act V ; CL Gale, 609, 815,616 ; Goddard, 860,8S& But rights 
to light under the Prescription Act in England, and Acts IX of 187). 
ami XV of 1877 in. India, are not extinguished by excessive user. See 
Goddard, H84, and Pro va butty v. Mohendro, I. L, IL, 7 Calc., 453. Where 
rights are declared to be indefea#iblp f they cannot bo defeated in this 
way except under an express law. See note 5, p. 438 r supra* 
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l *xn RF ‘ H ; nck^s of water, instead of 50, are taken from 
— the servient owner’s well) he may obstruct the user. 

7 U'Mntlie . i 7 ? , . , . , , ? 

right haa provided such obstrue! ion does not interfere With the 
en'ioy^t'for lawful enjoyment of the easement. 5 Where the excea- 
sive user is fine to a permanent change %a the dominant 
heritage , and the excess or encroachment cannot be 
lawfully obstructed (as in almost all cases of excessive 
user of a negative easement), the whole easement is 
extinguished, except where the injury caused by the 
excess is so slight that no reasonable person would 
complain of it. A prescriptive right, as well as other 
casements, may also be extinguished by a permanent 
alteration of the servient heritage by superior force, or 
by the complete destruction of either the dominant or 
servient heritage, or by unity of ownership (with or 
without unity of possession) of the whole of both the 
heritages.*' If the destroyed tenement is re-formed or 
re-built before twenty years have expired, an easement 
extinguished by destruction of either heritage may 
vevwel .Lastly, 8 easements acquired by long enjoy¬ 
ment, like easements otherwise acquired, may be 


* Sec. 51, Act V of 3882. 

As to ibo destruction of the dominant heritage causing extinction 
ece 1 II imooman Pershad’s Rep., 196. See also scow. 4-1, 45 & 46 of Act V 
of 1682. Goddard, 860, 867. As to unity, see p. 417, supra. 

Easements are liable to be extinguished by estoppel also. Extinguish, 
meat by revocation and some other modes are not applicable to pres¬ 
criptive rights, Seo note 7, p. 488, xt/pra, 

7 See sec. ol, Act V of 1882, 

* America, this mode of extinction is confined to prescriptive rights 
only. In England, non-user of an casement is regarded merely as ,;ri- 
dcuce, from which a relearn ‘map be implied. As in the case of acquisition 
by prescription. Act V of 1882 does not assume that a fictitious grant 
hn.-; been made by the servient owner, so, in the case of extinction by 
prescription, the Act rejects the English doctrine that non-user is only 
evidence of a presumed non-existing release. Sou Statement of Objects 
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extinguished by non-enjoyment. Under Act, \ r of L ' ,; ^ I [ ,Tlri 

1882, the same period (twenty years) is fixed for the — 
extinction of an easement by non-enjoyment, as for the 
acquisition of an easement by enjoyment. No special 
rule has been laid down for the extinction of an case¬ 
ment acquired by or against Government;, The follow¬ 
ing rules have been enacted by sec. 47 of the Act: 

1. A continuous easement (as an easement of light) Kn ,! cs A 

\ o'/ nxfcitictjVa 

is extinguished when it totally ceases to be enjoyed as jyyy 
an easement for an unbroken period of twenty years, t,£ 
The period of twenty.years is, in this case, to be reckoned 
from tlie day on which the enjoyment of the right is 
obstructed by tire sorvimt owner, or rendered impossible 
(as by bricking up a window) by the dominant owner. 9 
If the dominant owner does not, by his own act, render 
it impossible to enjoy the easement, or if It is not 
obstructed by the servient owner, mere non-user of the 
right for any period does not extinguish a continuous 
easement. A cessation of enjoyment in pursuance of 
a contract between the dominant and servient owners 
does not extinguish the right. Enjoyment by one of 
several co-owners prevents extinction. 

2. A discontinuous easement (as a right of way) is 

a nd Reason s, 1 1 idia G a % e tt e , 13 t h N ogem her 1880, part V. p 470. A s 
to the English 1 aw on the subject of non-user, me Moore v* Hawson, 3 B. 
and C*, 322 ; Brown, 227 my; Goddard. 367 er seq, 

B If the act of the dominant owner manifests im intmiiMt on his part 
to abandon the easement permanently, the dominant heritage being also 
^rrman&nthj altered for the purpose, the easement will be at once extin¬ 
guished by m implied release* See sec. 3S, Act V. Justice Phear, in 
Shamaohiirn’s case (L L It., I Calc., 423, 426). was inclined to hold that 
abandonment qmt abandonment ccmld not be materially operative unless 
something had been done by the servient owner on the faith of the aban¬ 
donment so as to be a cause of estoppel against the dominant owner. 

See also The Que*m v. Chorley, 12 Q. lb. 615 ; Tudor, 282. 
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I,™™® extinguished when it has not been enjoyed as. an ease- 
— ment for ah unbroken period of twenty years—such, 
period being reckoned from the day on which it 
was la*? enjoyed by any person as owner or occu¬ 
pier of the dominant heritage. But if, before the 
expiry of the twenty years, the dominant owner 
registers (under the Indian Registration Act, 1877) a 
declaration of his intention to retain such easement, 
it shall not be extinguished under this rule, until a. 
period ol' twenty years has elapsed from the date of 
registration. A. cessation of enjoyment in pursuance 
of a contract between the dominant and servient 
owners, or a cessation of enjoyment by only some of 
several co-owners, does not extinguish the right. 
Where several heritages are respectively subject to 
rights of way for the benefit of a single heritage, and 
the ways are continuous, enjoyment of any of the ways 
(being virtually an enjoyment of a part of a whole) 
will prevent the extinction of the easement. 

8. Enjoyment or exercise of a right by the owner 
or occupier of the dominant heritage in. ignorance, of 
his right to do so, or the exercise of a right accessory 
to the easement, is not such enjoyment of the easement 
as would prevent its extinction under sec. 47. And 
where an casement is exercisable only at a certain place 
or at certain times, or between certain hours, or for a 
particular purpose, its exercise during the twenty years 
at another place, or at other times, or between other 
hours, or for another purpose, is not such enjoyment 
as is necessary to keep alive the easement. 

4. The circumstance that, during the twenty years, 
no one was in possession of the servient heritage, or 
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that the easement could not (by reason of an accident " 

or otherwise) be exercised, or that the dominant 
owner was not aware of its existence, does not e-xempu 
the dominant owner from the penalty of extinction 

under this law. 

Where the dominant owner exercises for twenty 
years a right less extensive than that to which he is 
entitled, some systems of law lay down that his ease¬ 
ment shall he reduced to the right actually exercised. 

Act V of 1882 omits all provisions on this head. 10 

Th 0 extinction of the primary easement, neces¬ 
sarily extinguishes accessory or secondary easements. 

It should be observed that the positive rules of 
extinctive prescription laid down by sec. 47 of Act V 
of 1882 are not declaratory of the law as it existed 
before their enactment, and that such rides are not of ^ 
any force, except in provinces to which the Act lias 
been extended. 

The English law does not require the same amount Anai^oiw 
of proof of the extinction as of tire original establish - 
merit of the right. 1 But the were cessation of enjoy- ij* oid in- 
merit is not sufficient to extinguish an easement,' An 
easement is abandoned or extinguished by non-user, 

(n) if the surrounding circumstances clearly shew that 
the dominant owner intends to relinquish it perma¬ 
nently ; 3 or (b) if the circumstances are such as are 
calculated to mislead the servient owner and cause 


10 See Statement of Objects and Hensons, India Gazette, lS.fch Novem¬ 
ber 1880. 

Lightowler, t tt., 8 Eg., 270; L. It., 2 Ch., 482; God¬ 
dard, 80S. 

* imm 
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lkctu iiis him to incur expense, or loss on the reasonable belief 

KT1 L 

— - that, the right has been permanently relinquished 
or (c) if the cessation of user has been caused by an 
adverse act acquiesced in by the dominant owner. 4 5 * If 
there are no circumstances to aid the presumption of 
an abandonment or the reverse, no presumption of 
an abandonment ought to be made until non-user has 
continued for twenty years, but there are eases in 
which even this would not be sufficient. The dura¬ 
tion of the non-user must always be considered in 
conjunction with the nature of the easement, and the 
surrounding circumstances if any. 5 Non-user for 
106 years of a right of access to mines, has not, by 
itself been considered sufficient. 7 

Although the mere suspension of the exercise of 
an easement is not sufficient to prove an intention to 
abandon it, in the case of a long continued suspension 
the onus lies upon the dominant owner of shewing 
that some indication was given, during the time, of 
his intention to preserve it, or that he intended to 
resume it within a reasonable period. 8 The effect of 
long continued non-user may be explained away by* 
showing that the dominant owner had no occasion to 
use the easement, or that the cessation occurred in 
consequence of an agreement whereby he gave up 
his right temporarily, or that the non-user was a 
consequence of the temporary substitution of another 


4 S token v. Singers, 8 B, & B., 31; Gale, 594 ; Regina v. Chorloy, 12 Q. 
B.. 615; Gale, 590. 

5 Regina. i>. Chorley. See also Banoe v. Rim, 10 W. R., 310. 

* Goddard, 871. 7 Goddard, 308, 370. 

M Cross! ey v. Lighttnvler ; Weston V. Arnold, 8 L. 11.. Ch. App,, 1084 ; 

Tudor, 232. 
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and a more convenient mode of enjoying the ease- 
men t.“ 

In England, a right of way was held not to have 
been extinguished by mere non-user for a period 
much longer than twenty years, the effect of the non¬ 
user being explained away by the fact that the domi¬ 
nant owner had a more convenient mode of access 
through his own land. 11 ' On the other hand, it has 
been held by a Division Bench of the Calcutta High 
Court, that a right of passing' freely over another’s 
land requires to he kept np by constant use, and 
that if the use of such right is discontinued for the 
space of six years, it cannot be re-established by suit. * 1 
In Khdternath v. Prosunno (7 W. K., 498), Justice 
Mark by laid down, that the abandonment of an case¬ 
ment, as well as of a natural right, may be implied 
from a long and continuous interruption on the part 
of the servient owner submitted, to by the dominant' 
owner. 2 3 

It has been already pointed out that* under Act XV 
of 1877 or Act V of 1882, an easement cannot be 
acquired by prescription until there has been a suit 
between the contending parties. If there has been 
no such suit, and consequently no acquisition of an 
easement, no question of abandonment or extinguish¬ 
ment can arise. a 


!> 'Goddard, flip; 373. 

10 Ward t\ Ward, 7 Excli,, 838 ; Gale, 625. ' 

1 Hurree Bass z\ Jocloonath, 14 W. It,, 79 ; 6 B. L, It„ App„ 60. But 
see note 7, p. 413, supra. 

■ On this subject, ace also Marshall, 500; Juggat bund too t\ Juggtit- 
cl'under, 12 W. It., 619 ; and pp. 412, 113, supra. 

3 See Goddard, 372. 
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p\, p p e it b i x. 


ACT No. XIV OI- 1859. 

Passed by the Leoisoattve Council ov India* 
(Received the assent of the Governor-General on the bth May 1839 *) 


An Act to provide for the Limitation of Suits. 

Wit eke as it is expedient to amend and consolidate the lews 
rreamble relating to tlie limitation of suits; It is 

enacted as follows;— 

I, No suit shall ho maintained in any Court of Judicature 
within any part of the British territories 
Limitation of suite, ^ in wllir)t this Act shall be in 

force unless the same is instituted within the period of limitation 
hereinafter made applicable to a suit of that nature, any Law or 
Regulation to the contrary notwithstanding; and the periods of 
limitation, and the suits to which the some respectively shall be 
applicable, shall be the following, that is to say »— 

1, To suits to enforce the right of pre-emption, whether the 
same is founded on law or general usage 
or on special contract, the period of one 
year to be computed from the time at 

which the purchaser shall have taken possession under the sale 
impeached, 

2. To suits for pecuniary penalties or forfeitures for the breach 

of any law or regulation; to suits for 
Suite for damages, damages for injury to the person and 
summary suit personal property, or to the reputation; 

to suits for damages for the infringement of copyright or of any 


Limitation of one 
year, 

Pxe-ampti on hU its . 
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Act XIV exclusive privilege ; to suits to recover the wage? 1 , of servants, 


OP 

1859, 


Limitation of one 
year. 

Suits to set aside 
sales under decrees or 
for arrears of Govern¬ 
ment revenue, Ac, 


arfcizans, or laborers, the amount of tavern bills or bills for board 
and lodging or lodging only; and to summary suits before the 
Revenue Authorities under Regulation V, 1822, of the Madras 
Code—the period of one year from the time the cause of action 
arose, 

3. To suits to set aside the sale of any property, moveable or 

immoveable, sold under an execution of a 
decree of any Civil Court not established 
by Royal Charter, when such suit is main¬ 
tainable ; to suits to set aside the sale of 
any property, moveable or immoveable, 

for arrears of Government Revenue or other demand recoverable 
in like manner; to suits by a Putneedur or the proprietor of any 
other intermediate tenure saleable for current arrears of reut, or 
other person claiming under him, to set aside the sale of any 
putnee tolooX or suck other tenure sold for current arrears of 
rent; to suits to set aside the sale of any property, movcahlc or 
immoveable, sold in pursuance of any decree or order of a Col¬ 
lector or other Officer of Revenue—the period of one year from 
the date at which such sale was confirmed or would otherwise 
have become final and conclusive if no such suit had been 
brought. 

4. To suits to set aside any attachment., lease, or transfer of 

any land or interest in land by the Reve¬ 
nue Authorities for arrears of Govern¬ 
ment revenue, or to recover any money 
paid under protest in satisfaction of any 
claim made by the Revenue Authorities* 
on account of arrears of revenue or de¬ 
mands recoverable as arrears of revenue—one year front the date 
of fetich attachment, lease, or transfer, or of such payment as the 
case may be, 

5. To suits to alter or set aside summary decisions and orders 

. of any of the Civil Courts not establish- 

y^ ar< ed by Royal Charter, when such suit is 

maintainable—the period of one year 
from the date of the final decision, award, 


Limitation of one 
year. 

Suits to set aside at¬ 
tachments, tea.. by Re¬ 
venue Authorities for 
arrears of Government 
revenue. 


Suits to set aside 
summary decisions. &c. 


or order in the case. 
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Limitation of three 
years* 

Suits to contest c &i> 
tain awards. 


OF 

385d, 


t!. To suits brought by ahy person to contest tho justice of Act XIY 
an award which shall have been made 
under Regulation VII, 1822, Iteguln- 
tiou IX 5 1825, and Regulation IX, 1833, 
of the Bengal Code, or to recover any 
property comprised in such a ward™ the period of three years 
from the date of the final award or order in the case. 


7, To suits by any party bound by any order respecting the 
possession of property made under cl* 2, 
section l, Act XVI of ISoS, or Act IV 
of 1840, or any person claiming under 
such party, for the recovery of tho pro- 
perty comprised in such order—the period 
of three years from the date of the dual 
order in the ease. 


Lim i t ation of th re e 
years, 

Saits TjO recover pro¬ 
perty comprised in an 
order made ti n d e r 
cl, 2, sec. 1, Act XVI 
of 1838, or Act XV 
of 1840, 


*8. To suits to recover the hire of animats* vehicles, boats, 
or household furniture; or the amount 


limitation of three 
yearn. 

Suits for goods sold 
by retail, suits for rent 
of building a or lauds, 

&Oi 


of bills for any articles sold by retail; 
and to all suits for the rents of any 
buildings or lands (other than summary 
suits before the Revenue Authorities 
under Regulation V, 1822, of the Madras 
Code)—the period of three years from the time tho cause of 
action arose. 

2* To suits brought to recover money lent, or interest, or for 
Limitation of three the breach of * lli y contract—the period 


years. 

Suits for money lent 
or interest or for breach 
of contract where no 
w rlt ten con bract exists* 


of three years from the time when the 
debt became due, or when the breach of 
contract in respect of which tho suit is 
brought first took place, unless there is a 
written engagement to pay tho money lent or interest or a con¬ 
tract in writing .signed by the party to be bound thereby or by 
Ins duly authorized agent* 


* That portion of clause 8 which relates to suits for the price of arti¬ 
cles sold by retail, was postponed in tbs operation by Act XXXII of I SGI, 
to tho flr&t July, 1862* and again by Act XIV of 1S62, to tho first Janu¬ 
ary, 1865. 
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OF 
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APPRNDIX. 


Limitation of three 
yours, 

Baits for the same 
where there is a writ¬ 
ten contract which has 
not been register**! 
within six months. 


Limitation of twelve 
years. 

Suits for specialty - 
debts and legacies. 


10. To suits-brought to recover money lent; or interest, or for 

the bread) of any contract in cases in which 

there is a written engagement or contract 

and in which such engagement or contract 

could have been' registered by virtue of 

any law or regulation in force at the 

time and place of the execution thereof— 

the period of three years from the time when the debt became due 

or when the breach of contract in respect of which the action is 

brought first took place, unless such engagement or contract diall 

have been registered within six months from the date thereof. 

11^ To suits in cases governed by English law upon all debts 

and obligations of record and specialties; 

and to suits for the recovery of any 

legacy<—the period of twelve years from 

the time the cause of action arose. 

12. To suits for the recovery of immoveable property or of 

any interest in immoveable property to 
Limitation of twelve * „ . . . e ,, . . . 

which no other provision of this Act 

applies—the period of twelve years from 

the time the cause of action arose. 

10. To suits to enforce the right to share in any property, 

Limitation of twelve ^veablo or immoveable, on the ground 

that it Is joint family property; ami to 
suits for the recovery of maintenance, 
where the right to receive such main¬ 
tenance is a charge on the inheritance of any estate—the period 
of twelve years from the death of the persons from whom the 
property alleged to be joint is sard to have descended, or on 
whose estate the maintenance is alleged to bo a charge ; or from 
the date of the last payment to the plaintiff or any person through 
whom ho claims, by the person in the possession or management 
of such property or estate on account of such alleged share, or 
on account of such maintenance as the case may be. 

14. To suits by the proprietor of any land or by any person 
Limitation of. twelve claiming under hitn, for the resumption 

ye smt 3 by proprietor of or assessment of any l&kharaj, or rent- 
land to resume or assess free land—the period ot twelve years 
lakhemj, or rent*free thQ ^ me wlien the title of the person 

land. 


UtVini 

Hints for immoveable 
■property* 


years. 

Suits for shares m 
joint family property 
and for maintenance. 
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15 * : 


Limitation of thirty 
and sixty year a. 

fruits against deposi¬ 
taries, p a w n e e s* or 
mortgagees. 


g^ge; 


claiming the fight to resume and assess such lands, or of some Act XIV 

person under whom lie claims, first accrued. . ?f Q 

has been hold rent-free Provided that, in estates pemi fluently set- —- 

from the dme of the tied, no such suit, alt hough brought within 
Permanent Segment. frton th | 1:ime when the title 

of such person first accrued, shall he maintained ii it is shown 
that the land has been held lakker*j, or rent-free, from the period 
of the Permanent Settlement. 

To suits against a depositary, pawnee or mortgagee of 
any property, moveable or immoveable, for 
the recovery of the same—a period of 
thirty years if the property he moveable, 
and sixty years ii:' it be Immoveable, from 
the time of the deposit, pawn, or mort- 
or if in the meantime an acknowledgment of the title of 
the depositor, pawner, or mortgagor, or of It is right of rodemp 
tion, shall have been given in writing signed by the depositary, 
pawnee or mortgagee or some person claiming under him. from 
the date of such acknowledgment in writing. 

16 . To all suits for which no other 
limitation is hereby expressly provided— 
the period of six years from the time the 
qanse of action arose. 

No suit against a trustee in his lifetime, and no suits 
against his representatives for the pur- 
Pose of following m their hands the 
Hives for breach, of specific property which is the subject of 
&c- the trust, shall bo barred by any length 

of time; but no suit to make good the loss occasioned by a breach 
of trust out ot the general estate of a deceased ti ns tee shall bo 
maintained in any of the said Courts unless the same is insti¬ 
tuted within the proper period of limitation according to the 
last preceding section, to be computed from the decease of such 

trustee: Provided that nothing herein 
contained shall prevent a co-trustee from 
enforcing, against the estate of a deceased trustee* any claim 
for contribution* if bo shall institute a suit lor that purpose 
within six years after such rishjfc of! contribution shall have 


Limitation of six 
years applicable te alt 
s i l its not e sp ec ial I y p ro 
Tided for. 


II. 


arisen. 
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ACT XIY 
off 
1 $ 59 . 


XIT. When, by any law now or hereafter to be in force, a 

shorter period of limitniiou than that 
lirnSS. prescribed by this Act la specially pres- 

eil by particular Acts, cribod for the institution of ft particular 
to piovaL. suit, such shorter limitation shall be ap¬ 

plied notwithstanding this Act, 

iV, If, in respect of any legacy or debt, the person who. bnt 

. , , , ,i , for the law of limitation, would be liable 

Revival of right to 

sue by admission in to pay the same shall have admitted that 
writing'. B«ch debt or legacy, or any part thereof, i3 

dm- by an acknowledgment in writing signed by him, a new period 
of limitation, according to the nature of the original liability, 
whall be computed from the date of such admission: Provided 

that, if more than one person be liable, none 
of them shall become chargeable by reason 
only of a written acknowledgment signed by another of them. 

'V, In suits for the recovery from the purchaser or any person 

claiming under him of any property pur¬ 
chased bona fide and for valuable con¬ 
sideration from a trustee, depositary, 
pawnee, or mortgagee, the cause ot action 
shall be deemed to have arisen at the 
date of the purchase: Provided that, in 
the case of purchase from a depositary, pawnee, or mortgagee, 
no such suit shall be maintained unless brought witliin the time 
limited by clause 15, section 1. 

VI. In suits in tha Courts established by Royal Charter by a 
Computation of period mortgagee to recover from the mortgagor 
of limitation in suita the possession of tlie immoveable property 
in Supreme Courts by morticed, the cause of action shall be 

immoveable property deemed to have arisen from the latest date 
mortgaged- which any portion of principal money 

or interest was paid on account of such mortgage debt, 

Y1L In suits to avoid incumbrances or under - tenures in an 

estate sold fur arrears of Government 
revenue due from such estate* or in a 
pntnee talook or other saleable tenure 
sold for arrears of rent* which, by virtue 
of such sale* becomes freed from iucum- 


Proviso, 


Computation of pe¬ 
riod of 1 mutation in 
suits to recover pro¬ 
perly purchased from 
depositaries, pawnees, 

or mortgagees. 

Proviso, 


Com pat a don of period 
of limitation in suits 
to avoid incumbrances 
or under ■ tenures in 
estates sold for arrears 
of Government re¬ 
venue* 
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1850 / 


Computation of period 
of limitation in suits 
hot worm meLOhauts for 
hn 1 a n o os of accounts 
current. 


of limitation in case of 
concealed fraud. 


hr&ncffe and iindcr-teimres, the cause of action shall be deemed Aot XIV 
to have arisen at the time when the sale of the estate, talook, or 
tenure became final and conclusive. 

VIIJL In suits for balances of accounts current between 
merchants and traders who hare had 
mutual dealings, the cause of action 
shall be deemed to have arisen at, and 
the period of limitation shall be com- 
pitted from, the close of the year in the 
accounts of which there is the last item admitted or proved 
indicating the continuance of mutual dealings j such year to bo 
reckoned; as the same is reckoned in the accounts, 

IX. If any person entitled to a right of action shall, by means 

Computation oEperiod ot ' n ' £Ltld ’ ,iave be # k *P fc fr01,L klJ 0W~ 

ledge of Ins having such right or of the 

title upon which it is founded, or if any 
document necessary for establishing such right shall have been 
fraudulently concealed, the time limited for commencing the 
action against the person guilty of the fraud or accessory thereto, 
or against any person churning through him otherwise than in 
good faith and for a valuable consideration, shall be reckoned 
from the time when the fraud first became known to the person 
injuriously affected by it, or when he first had the means of pro¬ 
ducing or compelling the production of the concealed document. 

X, In suits in which the cause of action is founded on fraud, 

Computationof.period t,lB cailse action shall be deemed to 

of limitation in suits have first arisen at the time at which 
win re the cat^e of ao , * , . n , T L ? 

lion is founded on such ifaud shall ha^e been first known 

fraud. by the party wronged. 

Xf, If, at the time when the right to bring an action first 

„ . , accrues, the person to whom the right 

Computation of period t 

of limitation in case of accrues is under a legal disrt'mhty, the 

legal disability, action may be brought by such person or 

his representative within the same time after the disability 

shall have ceased as would otherwise have been allowed from the 

time when the cause of action accrued, unless such time shall 

exceed the period of throe years, in which case the suit shall be 

commenced within three years from the time when the disability 

ceased ; but if, at Use time when the cause of action accrues to 
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Act XIV any person, he is not under u legal disability, no time shall be 

allowed on account of any subsequent disability of such person 

or of tlio legal disability of any person claiming through him. 

XII. The following persons shall be deemed to be under legal 

, , disability within the meaning of the last 

What, persons to be . 

deemed to be under preceding section — married women in 

legal disability. oases to be decided by Knglisli la w, 

minors, idiots, and lunatics. 

XIIl In computing any period of limitation prescribed 

by this Act, the time during which the 
Computation of period J , ,, , . . , , 

of limitation in caso of defendant shall, have been absent our. of 

absence of defendant. t ) ic British territories in India shall be 
excluded from such computation, unless service of a summons to 
appear and answer in the suit can, during the absence of such 
defendant, be made in any mode proscribed by law. 

XIV. In computing any period of limitation prescribed by 

this Act, the time during which the 
claimant, or any person under whom he 
claims, shall have been engaged in pro¬ 
secuting a suit upon the same cause of 
action against the same defendant, or some person whom he 
represents, bond fide and with due diligence, in any Court of 
Judicature winch, from defect of jurisdiction or other cause, 
shall have been unable to decide upon it, or shall have passed a 
decision which, on appeal, shall have been annulled for any such 
cause, including the time during which such appeal if any has 
been pending, shall be excluded from such computation. 

* XV, If any person shall, without his consent, have been 

dispossessed of any immoveable property 
otherwise than by due course of law, such 
person, ornny person claiming through 
him, shall, in a suit brought to recover 
possession of such property, be entitled 
to recover possession thereof notwit,H- 


Compu button of period 
of limitation in case 
of suit prosecuted bond 
fide, b ut in wrong Court. 


Person dispossessed 
of immoveable proper, 
ty otherwise than by 
due course of law. may 
recover possession not¬ 
withstanding any title 
that may be set up. 


* So much of section 15 as does not relate to the limitation of suits 
was left tui repealed' by Act IX of 1871. This no repealed portion was 
repealed and re-enacted by Act I of 1877. 
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standing any other title that may be set np in such suit, provided Act XIV 
Suit for dispossession ^ lilt ^ ,0 be commenced within, six 
' VHldn m0nt1lS fr0tr ' tU timc of tfoh disposses¬ 
sion. But nothing in this section shall 
bar the person from whom such possession shall have been so 
Suite to establish title recovered, or tiny other person, instituting 
nob to be affected. ft.suit to establish hie title to such pro¬ 

perty and to recover possession thereof within the period limited 
by this Act. 

XVI. Nothing in this Act contained shall be deemed to 

Act not to interfere mterfoie with iU1 7 rule or jurisdiction of 
wife^feqmfcnbk jttrfsiic- any Court established by Koval (Harter 

tiou at 8uprqm*i'Courts. : n M T . .. * 

in reiiising equitjljle relief^ on the ground 

of acquiescence or otherwise, to any person whose right to bring 

a suit may not be barred by virtue of this Act, 

*XV[L This Act shall not extend to any public property 

■ Act not to extend to °! n °f t0 an f for f ' he m-overy 

public property, nor to public revenue or for any public 

S2te‘5£sr™ ,# ' olilim wliatoTcr ' b '“ •«* «in 

continue to bo governed by the laws or 
rules of 1 imilation now in force. 


f KVin. All suits that may be now pending, or that shall 
Act not to apply, to ,Je with in the period of two 


suite new pM’din^ or to 
sMts instituted wiLhiii 
two years. 


years from the date of the passing of 
this Act, shall bo tried and determined 
as if this Act had not been passed; but 
all suits to which the provisions of this 
Act are applicable that shall be instituted 
after the expiration of the said period 
shall ^ be governed by this Act and no other law of limitation, 
any Statute, Act or Regulation now in force notwithstanding. 


Suite afterwards in¬ 
stituted to be governed 
by this Act 


* Eeu " aI Regulation II of 1605, which applied to public claims, was 
repealed by Act VIII of 1853, without any reference to the terms of 
section 17. Act XIV of 1859. 

t Tim operation of Act XIV of 1859 was further suspended by Act XI 
of 18(il, until the. first of January 1862. 
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XIX, No proceeding shall be taken to enforce any judgment, 
Proceedings for en- decree, Or order of any Court established 

forcing judgments, Ac., by Royal Charter, but within twelve 

of Supreme Courts to J , . , 

be taken within twelve J’ cars alter a present right to enforce 

J re6r8, the same shall hare accrued to some 

persona capable of releasing the same, unless in the meantime 
such judgment, decree, or order shall have been duly revived, or 
some part of the principal money secured by such judgment, 
decree, or order, or some interest thereon shall have.' been paid, 
or some acknowledgment of the right thereto shall have been 
given in writing signed by the person by whom the same shall 
be payable, or lus agent, to the person entitled thereto or hie 
agent; and in any such ease no proceeding shall be brought to 
enforce the said judgment, decree, or order, but within twelve 
years after such revivor, payment, or acknowledgment, or the 
latest of such revivors, payments, or acknowledgments, as the 
Proviso as to judg- ease may be : Provided that, for three 
meats now in force. years next after the passing of this Act, 
every judgment, decree, and order which may be in force at the 
date of the passing of this Act shall bo governed by the law- 
now in force, anything therein contained, notwithstanding, 

XX, No process of execution shall issue from any Court not 
Time for enforcing established by Royal Charter to enforce 
execution of judgment. any judgment, decree, or order of finch 

not established by Court, unless some proceeding shall have 
Itoyal Charter, been taken to enforce such judgment, 

decree, or order, or to keep the same in force, within three years 
next preceding the application for such execution. 

Nothing in the preceding section shall apply to any 
judgment, decree, or order in force at the 
time of the passing of this Act, but 
process of execution may be issued either 
within the time now limited by law for 
issuing process of execution thereon or within three years next 
after tiie passing of this Act, whichever shall first expire. 

XXII. No process of execution shall issue to enforce any 
Time for execution summary decision or award of any of the 

CM Court, not establish# by Royel 
Authority* Charter or of arty Revenue Authority 


P raced in % section 
not to apply to judg¬ 
ments, in force at 
the time of the passing 
of this Act. 
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Preceding section not 
to apply to Hmnmary 
awards in force at. the 
passing of this Act- 


unless some proceeding shall have been taken to enforce such Act XIV 
decision or award or to keep the same in force within one year 
next preceding the application for such execution. 

XXIII.* Nothing in the preceding section shall apply to 

any summary decision or award in force 
at the time of the passing of this Ac . 
but process of execution may be issued 
cither within the time now limited by 
law for issuing process of execution thereon or within two years 
next after the passing of this Act, whichever shall first expire. 

XXIV. This Act shall take ^effect throughout, the Presi¬ 
dencies of Bengal, Madras, and Bombay, 
including the Presidency Towns and the 
Straits’ Settlement; but shall not take effect in any Non-Regu¬ 
lation PrOvincef or place until the same shall be extended thereto 
by public notification by the Governor-General in Council or by 
the Local Government to which such Province or place is subor¬ 
dinate. Whenever this Act shall bo extended to any Non- 
Regulation Province or place by the Governor-General in Council, 

Trial of pending or by the Local Government to which such 

Province or place is subordinate, all 
suits which, within such Province or 
place, shall be pending at the date of 
such notification, or shall be instituted within the period of two 
years from the date thereof, shall be tried and determined as if 
this Act had not been passed ; but all suits to which the provi¬ 
sions of. this Act are applicable that shall be instituted with ip 


suits, &e M i» any Non 
Regulation Province or 
place to which the Act 
is extended. 


* Tbis section was repealed by Act XIV of 1870. The whole Act. 
except a portion of section 15, was repealed by Act IX of 1871. This 
last repeal did not affect suits instituted before the first day of April 1873, 
nor applications before or after decree in -melt, suits, (II C L R U3 
P. C.) 

f Act XIV of 1859 was extended to Assam by a notification dated 
the llth July 1880 ; to the districts of Oachar, Hazareebagh, Loharduggn 
end Beerbhoom, by a notification dated the 20th February 1881; to the 
Son that Pergunnahs, by a notification dated the 8th December 1862 ; to 
the Central Provinces, by a notification dated the 1st May 1863 ; and to 
the Punjab, by a notification dated the 26th December 1866. (Thompson, 
PP- 305, 366, second edition.) 
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Act XIV such Province or place after the expiration of the said period, 
1859. s hiUl be governed by this Act and by no other law of limitation, 
any Statute, Act or Regulation now in force notwithstanding. 


ACT No. IX of 1871 . 

Passed by rmc Governor General of India in Council. 

( Received the assent of the Governor General on the 24-th 

March 1871.) 


An Act for the Lnv.Uation of Suits and for other purposes. 

Whereas it is expedient to consolidate and amend the law 
Preamble relating to the limitation of suits, appeals 

and certain applications to Courts ; And 
Whereas it is also expedient to provide rules for acquit ing owner¬ 
ship bj possession ; it is hereby enacted as follows : — 

PART I. 

Preliminary. 


Short title. 


Extent of Act. 


1. This Act may be called c The 
Indian Limitation Act, 187V 
It extends to the whole of British India; blit nothing con¬ 
tained in sections two and three or in 
Parts II and III applies—■ 

(fl) to suits* instituted before the first day of April, 1873. 

(b) to suits under the Indian Divorce Act. 

(c) to suits under Madras Regulation VI of 1831, 

This Act shall come into force on the 

first day of July 1871. 


Commencement. 


* An application for the execution of a, decree is an application in the 
suit iu which tho decree was obtained, anti, as regards-- suits instituted 
before the 1st April 1873, all applications therein are excluded from the 
operation of the Act. Nothing in sec. 2, sec. 4 or sclied. ii extends to an 
application for execution of a decree in a suit instituted before, the 1st 
April 1873. ,1 (irhffnl PerSmd DieMt v. Qrtja Kant. Zakin, 11 C. L, It., 

113, P. 0. 
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2. On and from that day tire enactments mentioned in. the 

first schedule hereto annexed shall be 
Repeal ofenactments. repea i e a to the extent specified in the 

third column of the same schedule. 

* 3. In this Act, unless there he some- 

Iutorpretatjion-clanse. tiling repugn ant in the subject or con¬ 
text— 

c minor ’ means a person who has not completed his age of 
eighteen years : 

* plaintiff * includes also any person thvongh whom a plaintiff 
claims : 

* nuisance ? means any thing done to the hurt or annoyance of 
another’s immoveable property anti not amounting to a trespass ; 

* bill of exchange * includes also a liundi : 

‘trustee’ does not include a be|fimfd&r, a mortgagee remaining 
jn possession after the mortgage has been satisfied, or a wrong¬ 
doer in possession without title : 

’ registered ’ means duly registered under the law for the 
registration of documents in force at the time and place of exe¬ 
cuting the document referred to in tlu; context : 

* foreign country ’ means any country other than British 

India; 

and nothing shall be deemed to be done in ‘ good faith ’ which 
is not done with due care and attention. 


PART II. 

Limitation of Suits, Acpfaus and An plications. 

4. Subject to the provisions contained in sections five to 

twenty-six (inclusive), every suit insti- 
toted; appeal presented, and application 
U'ter period of Hmitiv made after the period of limitation pto- 
^ on ' seyi.bed therefor hy the second scliednde 

hereto annexed, shall be dismissed, although limitation lias not 
been set up as a defence. 

Explanation, —A suit is instituted in ordinary cases when the 
plaint is presented to the proper officer : in the case of ft P au P tT , 
wlien his application for leave to sue as a pauper is filed ; and in 


403. 


Act IX 

OB' 

1871 . 
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act IX the case of a claim against a company win eh is being- won ml up 


OF 

187 


1>I the Court, whuu the claimant Srst sends in liis chiim to the 
official liquidator* 

Illustration#, 

(fi f ) A. suit is instituted after the prescribed period of lipiita- 
tion, Limitation is not set up as a defence, and judgment ia 
given for tbe plaintiff* The defendant appeals. The Appellate Court 
must dismiss the suit* 

(A) An appeal presented after the prescribed period is jidmirfied 
and registered* The appeal shall, nevertheless, he dismissed* 

5. (ft.) If the period of limitation prescribed for any suit 

Proviso where Coart? a l > P eftl or ^plication expires on a tiny 
is closed when period 'when the Court is closed, the suit, appeal 
expire*. or application ?nay be instituted, present¬ 

ed or made on the day that the Court, re-opens ; 

(b.) Any appeal or application for a review of judgment may 

Proviso as to appeals be nftGr tlie P ori,><1 of limitation 

and Hpplicatioms for re- prescribed therefor, when the appellant 

or applicant satisfies the Court that he 
had sufficient cause for not presenting the appeal or making the 
application within such period t 

0. When, by any law not mentioned in the schedule hereto 

Different periods of onRGXe(J > BI,d novr or hereafter to be in 
limitation prescribed by force ill any part of British India, a 
local lows. period of limitation differing from that 

prescribed by this Act is especially prescribed for any suits, 
appeals or applications, nothing, herein contained shall affect 
such law. 

And nothing herein contained shall affect the periods of limit- 

Appeals from decrees ;it)0ri prescribed for appeals from, or appli- 
of 'High Courts on ori- cations to review, any decree, order or 

judgment of a High Court in the exercise 
of its original jurisdiction. 

Legal Disability, 

7. !f a person entitled to sue he, at 

Legal disability. the time the right to sue accrued, a minor, 

or insane, or an idiot, 

he may institute tlie suit within the same period after the 
disability has ceased, or (when he is at the time of the accrual 
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affected by two disabilities) after both disabilities have ceased, Act IX 
as would otherwise havo been allowed from the time prescribed 
therefor in the third column of the second schedule hereto ■—~ 

annexed, 

Wheu bis disability continues up to his death, his represent¬ 
ative in interest may institute the suit within the same period 
after the death as would otherwise have been allowed from the 
time prescribed therefor in the third column of the same schedule. 

Nothing in this section shall be deemed to extend, for more 
than three years from the cessation of the disability or the death 
of the person affected thereby, the period within which the suit 
must be brought. 

Illustrations. 

(a,) The right to sue far the hire of a bout accrues to A during his 
minority. He comes of age four years after the accrual of the right. 

He may institute his suit at any time within three years from the date 
of his coming of age. 

( h ,) A, to whom a right to sue for a legacy has accrued during bis 
minority, attains full age eleven years after such right accrued. A has, 
under the ordinary law, only one year remaining within which to sue. 

Hut under this section an extension of two years will be allowed him, 
making in all a period of three years from the date of his majority, 
within which he may bring his suit, 

(c.) A right to sue for an hereditary office accrues to A, who at 
the time is insane. Six years after the accrual of the right, A recovers 
bis reason. A 1ms six years, under the ordinary l;uv, from the date 
when his insanity ceased, within which to institute a suit. No exten¬ 
sion of time will he given him under this section. 

(d.) A right, to sue as landlord to recover possession from a tenant 
accrues to A, who is an idiot. A dies three years after the accrual of 
the right, his idiocy continuing up to the date of his death. A’a repre¬ 
sentative in interest has, under the ordinary law, nine years from the 
date of A’s death witlunt' which to bring a. suit, This section does not 
extend that time. 

d. Whan one of several joint creditors or claimants is under 

Disability of one joint such disability, and when a discharge 

creditor. can be given without the concurrence of 

such person, time will run against them all : but whore no such 
discharge can be given, time will not run as against any of them 
until they all are free from disability. 

F F 



Act IX 


OF 

1S71. 


* 
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9- When once time has begun to ran, 
me! ,U10US rRnn, ' n " 110 subsequent disability or inability to 
sue stops it: 

"Provided that where letters of administration to the estato of 
a creditor have been granted to his debtor, the running of the 
time prescribed for a suit to recover the debt shall be suspended 
while the administration continues. 

10. Notwithstanding anything hereinbefore contained, no 

Suite against express miit # ai * st a P™ in property 

trustees and their re- has become vested in trust for any specific 
pn,3<.,ifcnLives. purpose, or against his representatives, 

for the purpose of following in his or their hands such pro¬ 
perty, shall be barred by any length of time. 

Explanation.-*-A purchaser in good faith for value from a 
trustee is not his representative within the meaning of this 
section, 

11. Suits in British India on contracts entered into in a 

Suits on foreign con- foreign country are subject to the rules 
tracts, prescribed by this Act, 

12. No foreign rule of limitations shall be a defence to a suit 

Foreign limitation * u British India on a contract entered 

lawi - into in a foreign country, unless the rule 

has extinguished the contract, and the parties were domiciled 
in such country during the period prescribed by such rule. 


PART in. 

Computation of Period op Limitation. 

13. In computing the period of limit- 

Exclusion .of day on at, ion prescribed for any suit, the day on 
which right to sue ac- - 1 _ J J J 

ernes. winch the right to sue accrued shall bo 

excluded. 

In computing the period of limitation prescribed for an appeal. 

Exclusions in case of an application for leave to appeal as a 
appeals and certain ap- pauper, an application to the High Court 
plications. for the admission of a special appeal, and 

an application for a review of judgment, the day on which the 
judgment complained of was pronounced, and the time requisite 
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for obtaining a copy of the decree, sentence or order appealed 
against or sought to be reviewed, shall be excluded. 

In coni pitting the period oflimitation prescribed for an appli¬ 
cation to set aside an awatd, the time requisite for obtaining a 
copy of the award shall be excluded. 

14, In computing the period of limitation prescribed for any 
suit, the time during which the defend- 
defendant’s abacnc e ant has been absent from British India 

from British India. shall bo excluded, unless service of a 

summons to appear and answer in the suit can, during such 
absence, be made under the Code of Civil Procedure, section 
sixty. 

3 5 . In computing the period of limitation prescribed for any 

■ T . „ ,. „ suit, the time during which the plaintiff 

Exclusion of time ot , , * 

suing- bond fide in Court has been prosecuting with duo diligence 

without jurisdiction. another suit, whether in a Court of first 

instance or in a Court of appeal, against the same defendant or 
some person whom he represents, shall be excluded, where the 
last-mentioned suit is founded upon the same right to sue, and is 
instituted in good faith in a Court which, from defect of jurisdic¬ 
tion, or other cause of a like nature, is unable to try it. 

Explanation X.—In excluding the time during which a former 
suit was pending, the day on which that suit was instituted, and 
the day on which the proceedings therein ended, shall both be 
counted. 

Explanation 2 .—A plaintiff resisting an appeal presented on 
the ground of want of jurisdiction, shall be deemed to be prose¬ 
cuting a suit within the meaning of this section, 

16, In computing the period of limitation prescribed for any 

„ , . „ . suit, tho commencement of which lias 

Exclusion of time . , . 

during which com- been stayed by injunction, the time of tho 

mcucpxpp.nb of suit ia continuance of the injunction shall bo 
stayed by m 3 unction. •> 

excluded. 

17. In computing the period of limitation prescribed for a 

„ ,, suit for possession by a purchaser at a 

Exclusion of time . . ,, 

during which judg- sale m execution of a decree, the time 

ment-debtor sues to set during which the judgment-debtor has 
a«ide execution sale. ' . 

been prosecuting a suit to set aside the 


Act IX 

OP 

1871 . 


sale shall be excluded. 
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Effect of fraud. 
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When, a person who would, if he were living, have a 

right to sue, dies before the right accrues, 
Effect of death , , . _ 

before right to er e the period of limitation shall he compu- 

accruee. ted from the time when there is a repre¬ 

sentative in interest of the deceased capable of suing. 

When a person against whom, if he were living, a right to sue 
would have accrued, dies before the right accrues, the period of 
limitation shall be computed from the time when there is a 
representative whom the plaintiff may sue, 

No tiling in the former part of this section applies to suits fur 
the possession of land or of an hereditary office. 

19. When any person having a right to sue has, by means of 

fraud, been kept from the knowledge of 
such right or of the title on which it is 

founded, and where any document necessary to establish such 
right lias been fraudulently concealed, 
the time limited for commencing a suit, 

(a) against the person guilty of the fraud or accessory 
thereto, or 

(S) against any person claiming through him otherwise than 
in good faith and for a valuable consideration, 

shall be computed from tho time when the fraud first became 
known to the person injuriously affected thereby, or, in the case 
of the concealed document, when he first had the means of pro¬ 
ducing it or compelling its production. 

20. (a.) No promise or acknowledgment in respect of a debt 

Effeofcof acknowledge or ie S ac f tak * tUe case out of tbe 

ment in writing, operation of this Act, unless such pro¬ 

mise or acknowledgment is contained in some writing signed, 
before the expiration of the prescribed period, by the party to he 
charged therewith or by his agent generally or specially autho¬ 
rized in this behalf. 

(&.) When such writing exists, a new period of limitation, 
according to the nature of the originailiability, fluid he computed 
from the time when the promise or acknowledgment was signed. 

(c.) When the writing containing the promise or acknowledg¬ 
ment is undated, oral evidence may be given of the time when it 
was sigued. But when it is alleged to have been destroyed or 
lost, oral evideuco of its contents shall not be received. 
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Explanation 1,—-For the purposes of this section, o promise or 
acknowledgment may Lie suilicienfc, though it omits to specify the 
exact amount of the debt or legacy, or avers that the time for 
payment or delivery has not yet come, or is accompanied by a 
refusal to pay or deliver, or is coupled with a claim to a set-off, 
or is addressed to any person other than the creditor or legatee; 

but it must amount to an express undertaking to pay or deliver 
the debt or legacy or to an unqualified admission of the liability 
as subsisting. 

Explanation 2 .—Nothing in this section renders one of several 
partners or executors chargeable by reason only of a written pro¬ 
mise or acknowledgment signed by another of them. 

Illustrations, 

Z, a bond-debtor, himself writes a letter promising to pay the debt 
to his creditor A. Z affixes kia seal, but does net sign the letter: 

Z pays part ef the debt and promises orally to pay the rest: 

Z publishes an advertisement, requesting his creditors to bring in 
their claims for examination : 

In none of these cases is the debt taken out of the operation of this 

Act. 

21. When interest on a debt or legacy is, before the expira- 

Effect of payment of tion ol the prescribed period, pain as sncli 
interest as sncli. by the person liable to pay the debt or 

legacy, or by lua agent generally or specially authorized in this 
behalf, 

or when part of the principal of a debt is, before the expiration 

Effect of part-pay- of the prescribed period, paid by the 
meet of principal. debtor or by his agent generally or spe¬ 

cially authorized in this behalf, 

u new period of limitation, according to the nature of the 
original, liability, shall be computed from the time when the 
payment was made: 

Provided that, in the case of part-payment of principal, the 
debt has arisen from a contract in writing, and the fact of the 
payment appears in the handwriting of the person making tlio 
same, on the instrument, or in his own books, or in the books of 
Ike creditor. 


Act XX 
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22 . When, after the institution of a suit, a new plaintiff or 

. , . . defendant is substituted or added, the suit 

Effect of substituting . „ , ,, ’ 

ox adding new' plaintiff shall, as regards him, be deemed to hare 

or dfifewtarib. commenced when lie was so Made a party ; 

Provided that, when a plaintiff dies, arid the suit is con tinned 
Proviso where origi- by his representatives in interest, it shall; 
nal plaintiff dies, as regards thorn, be deemed to have com¬ 

menced when it was instituted by the deceased plaintiff: 

Provided also, that, when a defendant dies, and the suit is 
Proviso where origi- continued against his representatives in 
nal defendant dies. interest, it shall, as regards them, he 

deemed to have been commenced when it was instituted against 
the deceased defendant. 

2& In the case of a suit for the breach of a contract, where 
there are successive! breaches, a fresh right 
to sue arises, and a fresh period of limit¬ 
ation begins to run, upon every fresh 
breach ; and where the breach is a continu¬ 
ing breach, a fresh right to sue arises, .and 
a fresh period of limitation begins to run, 
at every moment of the time during which the breach continues, 
Nothing in the former part of this section applies to suits for 
the breach of contracts for the payment of money by instalments, 
where, on default made in payment of one instalment, tho whole 
becomes due. 

Illustrations. 

(ft.) A contracts to pay an annuity to II for bis life by quarterly 
instalments. A fails to pay any of die instalments. Here, upon every 
freah failure, a fresh right to sue arises and a fresh period of limitation 
bemns to ran; and this Act may bar tho remedy on the earlier Irene he a 
without affecting tho remedy on the later breaches. 

(b) A, a tenant, covenants with II, bis landlord, to keep certain 
buildinofl in repair. At every moment of the time during which the 
buildings continue out of repair and B retains his;right of entry, a fresh 
right to sue arises and a fresh period of limitation begins to run. 

2 J k In the cas T o of a continuing nnsnnce a fresh right to sue 
arises, and a fresh period of limitation 
1 ■uttfcinuing tiiis.im. 1 . begins to run at every moment of the 

time during which the mistmce continues. 


Computation whoro 
there arc successive 
breaches of contract. 

Computation where 
the breach is continu¬ 
ing. 


* VUKJfy 
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Ittusiratio/u 

A diverts E’a watercourse. At every moment, of tlie time during 
which the diversion continues ami II retains his right of entry, a fresh 
right to sue arises and a fresh period of limitation begins to run. 

25. In the case of a suit for compensation for an act lawful 

in itself, which becomes unlawful in case 

Suit, for com pc ns a- ^ causes damage, the period of limitation 

unlawful.^ bocon ' any shall be computed from tho time when 

damage accrues. 


Act IX 

OF 

1371 . 


Illustration* 

A. owns the surface of a field, B owns the subsoil. 


B digs coa! 

thereout without causing any immediate apparent injury to the surface, 
but at last the surface subsides. The period of limitation runs from 
the time of the subsidence. 

26. All instruments shall, for the pur- 
X* 1 °in«trt£ poses of this Act, bo deemed to be made 
merits. with reference to the Gregorian calendar. 

Illustrations, 

(«.) A Hindu makes a promissory note bearing a native date only, 
and payable four months after date. The period of limitation appli¬ 
cable to a suit on the note runs from the expiry of four months after 
date computed according to the Gregorian calendar, 

(A.) A Hindu makes a bond, bearing a native date only, for the 
repayment of money within one year. The period of limitation appli¬ 
cable to a suit on the bond runs from the expiry of one year after date 
computed according to the Gregorian calendar. 


PART IV. 

Acquisition of Ownership by Possession. 

27. Where tho access and use of light or air to and for any 
building has been peaceably enjoyed there- 

Acqnisifciou of right vv ;th, as an easement, and as of right, 
to easement. 1 . , ' , , , .. . 

without interruption, and lor twenty years, 

and where any way or watercourse, or the use of any water, or 
any other easement, whether affirmative or negative, has been 
peaceably and openly enjoyed by any person claiming title thereto 
as an easement and as of right, without interruption, and for 
twenty years, 
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the right to each access and use of tight or air, way, water¬ 
course, use of water, or other easement, shall be absolute and 
indefeasible. 

Each of the said periods of twenty years shall he taken to be 
a period ending within two years next before the institution of 
the suit wherein the claim to which such period relates is con¬ 
tested. 

Explanation. —Nothing is an interruption within the meaning 
of this section, unless where there is an actual discontinuance of 
the possession or enjoyment by reason of an obstruction by the 
act of some person other than the claimant, and unless such 
obstruction is submitted to or acquiesced in for one year after the 
claimant has notice thereof and of the person making or authoriz¬ 
ing the same to be made. 

Illustrations . 

(a.) A suit Is brought, in 1871 for obstructing a right of way. The 
defendant admits the obstruction, but denies the right of way. The 
plain tiff proves that the right was peaceably and openly enjoyed by 
him claiming title thereto as an easement and as of right, without 
interruption, from 1st January 1850 to 1st January 1870, The plain¬ 
tiff is entitled to judgment. 

(ft.) In a like suit also brought in 1871 the plaintiff merely proves 
tliat he enjoyed the right in manner aforesaid from 1848 to 1888. 
The suit shall be dismissed, as no exercise of the right by actual user 
has been proved to have taken place within two years next before the 
institution of the suit. 

(c.) In a like suit the plaintiff shows that the right was peaceably 
and openly enjoyed by him for twenty years. The defendant proves 
that the plaintiff on one occasion during the twenty years had asked 
his leave to enjoy the right. The suit shall be dismissed. 

28. Provided that, when any land or water upon, over or 
from which any easement (other than the 

of 1 nwSmcr gFwi> accoss and usc of alld air > haS be011 

vient tenement. enjoyed or derived has been held under 

or by virtue of any interest for life or any term of years exceed¬ 
ing three years from the granting thereof, 

the time of the enjoyment of such easement during the con¬ 
tinuance of such interest or term shall be excluded in the com¬ 
putation of the said last mentioned period of twenty years, in 
case the claim is, within three years next after the determination 
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of sit cli interest or term, resisted by the person entitled, on Biieh 
determination, to the said land or water. 

Illustration. 

A sees For a declaration that he is entitled to a right of way over 
B’s land. A proves that he has enjoyed the right for twenty-five 
years ^ but B shows that, during ten of these years, C, a deceased 
Hindu widow, had a life-interest in the land; that, on O’s death, B 
became entitled to the land ; and that, within two years after C’s death, 
he contested A's claim to the right. The suit must he. dismissed, as A, 
with reference to the provisions of this section, has only proved enjoy¬ 
ment for fifteen years. 

29. At the determination of the period hereby limited to any 
person for instituting n suit for posses- 
righ?to ff iLnd^here- si on of any land or hereditary office, his 
ditary office. right to such had or office shall be extin¬ 
guished. __ 


FIRST SCHEDULE. 

(See section 2.) 

* 

Number and year. 

Subject or title* 

Extent of repeal. 

21 Jac. I, cap* 
sixteen, 

An Act for limitation of no¬ 
tions and for avoiding of 
suits in law* 

The whole Statute, m 
far as it applies to 
British India* 

4 Ami cap. six* 
teen* 

An Act for the amendment 
of the law and the better 
advancement of justice. 

Sections seventeen, 
eighteen and nine¬ 
teen, so far ns t hey 
apply to British 
India. 

S3 Geo. Ill, cap- 
fifty-two* 

An Act for continuing in the 
IvSost India Company, for a 
further term, the posses¬ 
sion of the British terri¬ 
tories in India, together 
with their exclusive trade, 
under certain limitation; 
for estahlisliing further re¬ 
gulations for the govern*, 
ment of the said territories* 
and the bettor administra¬ 
tion of justice within the 

So much of section 
one hundred and 
sixty-two as relates 
to the limitation nf 
civil suits in British 
India. 


Act IX 
Ob’ 
1871. 
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01 * 


dumber ami year. 

| Subject or title* 

Extent of repeal 


amine : for appropriating to 
certain uses the revenues 
and profits of the said 
Comply; and for untieing 
provision for the good order 
: ami government of the 
towns of Calcutta, Madras 
and Bombay, 

l . 

Geo. Til, cap, 
one hundred 
and fifty-five. 

An Act for enu timing in 
the Bust India Company, 
for a further term, the pos¬ 
session of the British ter¬ 
ritories in India, together 
with certain exclusive pri¬ 
vileges ; for eaUblbhing 
further regulations for the 
government of the said ter¬ 
ritories, and the better 
administration of justice 
within the same; ami for 
regulating the trade to and 
from the places within the 
limits of the said Company, 

Section one hundred 
and twenty-four, m 
far us It applies to 
British India. 

+ 

9 Geu>, TV, onp. 
neveiity-fom\ 

Administration of criminal 
justice. 

So much of section 
fifty-one us relates 
to civil suits. 

6 Sc 7 Vic,, cap, 
ninety-four* 

Foreign Jurisdiction Act ... 

Section seven, so far 
m it applies to 
British India. 

Act No. XIV of 
1840, 

An Act for rendering n 
written memorandum 
necessary to the validity of 
certain promises and en¬ 
gagements, by extending 
tf» the territories of the 
East India Company, in 
cases governed bp English 
law, the provisions of tlie 
Statute 9 Geo. IV, cap. 14. 

From and including 
the words “ Where¬ 
as by nn Act* 1 down 
to and including the 
words 14 Defondants 
against the Fluin- 

tw: 1 

Act No. XI of 

1841 , 

Military Courts of Requests, 

The proviso in see* 
tibn ntiie. 
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FIRST SCI!EDtJLE --(covlmued). 


Act IX 

OP 

I87L 


Number and year* 

Act No. XX of 
1047. 


Act No. XIT of 
1853 . 


Subject or tlfcW 


Extent of repeat, 


Act No. Xin of 
1855* 


Act No. XXV of 

1857. 

Act No, VIH of 

1859 - 


Copyright Act ** 


An Act to enable executors, 
administrators nr repre* 
sen tutives to sue nod be 
sued for certain wrongs* 


Compcnsution for loss jocea- 
aloiiect by death caused by 
action able wrong. 


Forfeiture for mutiny 


The Code of Civil Procedure. 


In section sixteen, 
the words Motions, 
suits, bills . 1 

In section one, the 
words “and pro¬ 
vided such action 
shall be brought 
within one year after 
the death of such 
person / 1 and the 
words “ and so m 
ait oh action shall he 
commenced within 
two years rafter the 
committing of the 
wrong*’ 1 

In section two, the 
words u and that 
every such action 
shall be brought 
within twelve calen¬ 
dar months after 
the clerath of such 
deceased person / 1 

Section nine* 


In section one hun* 
dred and nineteen, 
the words “ within 
a reasonable time 
not exceeding thirty 
days after any pro¬ 
cess for enforcing 
the judgment has 
been executed, n and 
the words “within 
thirty days from the 
drato of the judg¬ 
ment.” Xn section 
two hundred and 
thirty, the words 
“within one month 
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Act IX 

OF 

1873 , 


FI R8T SCH BpVhi^eantimid). 


Kmnbor ami year, 



Extent of repeal. 


from the date of 
Btieh dispossession ” 
The last twelve 
words of section 
two hundred and 
forty-aix. In sec¬ 
tion two hundred 
and fifty - six s the 
words “At any time 
within thirty daya 
from the date of the 
sale,” In section 
two hundred and 
sixty - nine, the 
words “if made 
within one month 
from the date of 
such existence or ob¬ 
struction, or of such 
dispossession^ ns the 
case may be, 1 * In 
section three hun¬ 
dred and twenty- 
four, the second 
sentence. Tn section 
three hundred and 
twenty-seven, the 
words u within six 
months from the 
date of the award.” 
In section three 
hundred a nd 
thirty - three, from 
nml including the 
words “ within the 
period ' 1 down to the 
end of the section. In 
section three hun¬ 
dred and forty- 
seven, the words 
“within thirty days 
from the date of 
the dismissal*” In 
section three htm- 
d r ed a nd se v e n ty - 
three, the words 



















FIRST SCHBDULH— (continued}. Act IX 

OF 


Number and year- 

Subject or title. 

—^--~ 1871* 

Extent of repeal* 



* s within the period 
prescribed for the 
presentation of a 
memorandum of ap¬ 
peal/ 1 So much 
of sect ton th ree - 
hundred and se¬ 
venty-seven na bns 
not been repealed. 

Act No. X1Y of 
1850. 

An Act to provide for the 
limitation of suits. 

The whole Act, ex¬ 
cept bo much of 
section fifteen ns 
does not relate to the 
limitation of suits. 

Act No. IX of 
1860. 

Workmen mid employers .. 

So much of section 
two as relates to 
the limitation of 
suits* 

Act No. XXXI 
of 1860, 

Arms Act ... 

So ranch of section 
forty "nine as relates 
to the limitation oi 
suits. 

Act No. Y of 
1861. 

MoFu3sil Police 

So much of section 
forty-two as relates 
to the limitation of 
suits. 

Act No. XXIIi 
of 1861. 

Civil Procedure Code 
Amendment. 

Section twelve* 

Act No. XXY of 
1861. 

Criminal Procedure Code... 

Section four hun¬ 
dred anti fifteen. 

Act No. I of 
18G3. 

Civil Courts in British 
Burma. 

Section twenty-four. 

Act No. VI of 
1863. 

Consolidated Customs Act 

So much of section - 
two hundred and 
fourteen as relates 
to the limitation of 
suits* 
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FIRST SCHEDULE (continued). 


N amber and year. 

Subject ov title. 

Extent 6t repeal, 

Act No, XXIII 
of 1833. 

Claims to waste lands 

So muck of section 
five ns relates to the 
limitation of suits* 

Act No, VII of 
1865. 

Goveimment Forests Act 

So much of section 
sixteen ns relates to 
the limitation of 
suits. 

Act No, XX of 
180G. 

Registration Act 

Section fifty-one* 

Act No. XIV of 
1868. 

Contagions Diseases Act 

1 So much cf section 
twenty - five as re¬ 
lates to the iimi tac¬ 
tion of suits. 

Act No. XX of 
1869. 

Volunteers 

So much of section 
twenty - six m re¬ 
lates to the limita¬ 
tion of suits. 

Act No. X of 
It; 70. 

Land Acquisition. «»» 

So much of section 
fifty-eight as relates 
to the limitation of 
suits. 

Act No. IV of 
1871. 

Coro nova 

In section forty-two, 
the words ; after the 
expiration of three 
months from such 
fact or failure, nor/ 

Borribny Regula- 
tion V of 1827. 

A Regulation donning the 
limitations as to time 
within which civil action a 
may be prosecuted^ and 
containing rules of judi¬ 
cation respecting written 
acknowledgments of debts 
executed without receipt 
of a full consideration ; also, 
regarding interest, the ten¬ 
dering payment of debts, 
and the disposal of proper¬ 
ty mortgaged or pledged. 

Chapter one* 
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SECOND SCHEDULE. 

{See section i 4.) 
First Division : Suits. 


Description ol suit- 

Period 

of limitation. 

Time when period 
begins to run. 


Part 1. 
Thirty (lays. 


I,—To contest an award of 
the 8ilp } pf Revenue on 
dcr Act No XXI 11 of 
1863 (to provide for the 
adjuduuition of claims to 
waste lands). 

Thirty days 

Part 71 
Ninety days. 

When notice of the 
award is delivered 
to the pkintnf. 

2*—For doing, or for omit¬ 
ting to do, an net in pur¬ 
suance of any enactment in 
force for the-time being in 
British India. 

Ninety days 

Part TIT 
$Six months. 

When the act or 
omission took place. 

3,—-Under Act No. XIV 
of iSffS (to provide for 
the limitation of suits) f 
section fifteen, to recover 
possession of immoveable 
property. 

Six months 

When the disposses¬ 
sion occurs. 

4.- Under Act No* IX of 
I860 (to provide for the 

speed?/ deJvrminatiou of 
ee via i n disputes h e tw e m 
workmen engaged in Nail- 
wap and other public works 
and their employer#)) see- 
tioit otic* 

Ditto 

When the wages, hire, 
or price of work 
claimed a e c rued 
due. 

5*—Under Act No. Vof 1866 
(to provide a summary 
procedure on bills of ex¬ 
change,, and to amend, in 
certain respects, the com¬ 
mercial law of British 
India). 

Ditto 

When the bill or 
promissory note 

becomes due and 
payable* 


Act IX 

OP 

1871. 
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Act IX 

OF 

1371, 


a E COND SO H E 1) U h E— {etm tinned). 
First Division : So its — continued. 


Description oi suit 

pried 
<?f limitation* 

t 

Time whSil period 
begins to run, 

6.—Upon a Statute, Act, 
Regulation, or Hye-kw, 
for a penalty or forfeiture. 

Part IV. 

One year . 

One year 

When the penalty or 
forfeiture is incurred. 

7.—For the wages of a do¬ 
mestic servant, artisan or 
labourer not provided for 
by this schedule, No. 4, 

Ditto 

When the wages sued 
for accrue duo. 

8,—For the price of food or 
drink sold by the keeper 
of a hotel, tavern or lodg¬ 
ing house. 

Ditto 

When the food or 
drink is delivered. 

9.—For the price of lodging. 

Ditto ... 

When the lodging 
ends. 

10.—To enforce a right of 
pre-emption, whether the 
right is founded on law, or 
general usage, or on special 
contract. 

Ditto 

When the purchaser 
takes actual posses¬ 
sion under the sale 
sought to be im¬ 
peached. 

11.—For damages for infring¬ 
ing copy-right or any other 
exclusive privilege. 

3ti tto ■.. 

The date of the in¬ 
fringement. 

12.—By executors, adminis¬ 
trators or representatives 
tinder Act No, XII of 1855 
(to enable executors 9 admi¬ 
nistrators or representatives 
to sue mid be sued for 
certain wrongs). 

Ditto ... 

The date of the 
death of the person 
wronged. 

13,—By executors, adminis¬ 
trators or representatives 
under Act No. XIII of 
!85£> (to provide compen¬ 
sations to families /fat* loss 
occasioned hy the death of 
a person caused by action¬ 
able wrong). 

Ditto 

The date of the death 
of the person killed. 
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SECOND SCHEDULE- ( continued). 
Foist Division : Suita— continued. 


Act IX 

01? 

1871. 



14.—To set aside any of the 
following wiles :— 

(«) sale in execution of a 
decree of u Civil Court ; 

(b) sale in pursuance of a 
decree or order of a Col¬ 
lector or other officer of 
revenue ; 

(c) sale for arrears of Go¬ 
vernment revenue or for 
ooy demand recoverable 
ns such arrests; 

((f) sale of a patm tdluq 
sold for current arrears 
of rent. 

Explanation .—In this clause 
' piitiu ’ includes any inter¬ 
mediate tenure saleable for 
current arrears ot rent. 

15.—To alter or set aside a 
decision or order of a Livil 
Court in any proceeding 
other than a suit. 


Ifj,—To set aside any act of 

an officer of Government 
in his official capacity, not 
herein' otherwise expressly 
provided for. 

17 ._ Ag ainst Government to 

set aside any attachment, 
lease or transfer of im¬ 
moveable property by the 
Revenue Authorities for 


Time when period 
begins to run. 


arrears of 
revenue. 


Government 


When the sale is con¬ 
firmed, or would 
otherwise bare be¬ 
come final and con¬ 
clusive had no such 
suit been brought. 


The date of the final 
decision or order in 
the case by a Court 
competent to deter¬ 
mine it finally. 

The date of the act. 


When the attach¬ 
ment, lease or trans¬ 
fer is made. 


a a 
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. Fj rht Division : Suit;? —con tinned. 


Description of suit* 

Period 

of limitation. 

Time when period 
begins \u run. 


Part 11\ 

Oae year. 


yMg' M , ? .. .> v ■ |k 

18,—Against Government to 
recover money paid under 
protest in satisfaction of n 
claim made by the Revenue 
Authorities on account of 
arrears of revenue or on 
account of demands tip* 
coverable m such arrears* 

One year 

$! |ig» | 

When the nay meat ia 
; made. ' " 

■ ' i|-: • '■ 

19,—Against Government for 
compensation for land ac¬ 
quired for public purposes. 

Ditto 

The dafe of deter¬ 
mining the amount 
of the com pen sip* 
turn. 

SO*-Like stiit for compensa¬ 
tion when the acquisition 
is not completed. 

Ditto 

The date of the re¬ 
fusal to complete. 

21.—For false imprisonment. 

Ditto 

When the imprison* 
anfi.it ends, 

22,—For any other injury to 
the person. 

Ditto **, 

When the injury is 
committed. 

23.—For a malicious prose¬ 
cution. 

Ditto 

When the plaintilf is 
ivcrj ui t ted. 

24,—For libel 

Ditto 

When the libel is 
published. 

25.—For slander 

Ditto 

When the words are 
spoken, 

26*—For inking or damaging 
moveable property. 

Ditto 

When the taking or 
damage occurs. 

27, — For loss of service occa¬ 
sioned by the seduction of 
the phuatiiTs servant or 
daughter. 

Ditto 

When the loss occurs. 
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S E C 0 N D 8 0II E D D I, E —(continued), 
Fibst Division : Suit —continued* 


Description of suit. 


Period 

of i Unita turn* 


Time when period 
begins to run. 


2Sw“I?trr inducing a person 
to break a contract with 
the plaint Up. 

29. —For an illegal; irregular 
or excessive distress. 

30. —for wrongful seiziitfO of 
moveable property under 
legal process. 


31.—For obstructing a way 
or it watercourse. 


32-—For diverting a water- 
course* 


33.— For wrongfully detain¬ 
ing title-deeds. 


34. —For Wrongfully detain¬ 
ing any other moveable 
property. 

35. “-For specific recovery of 
moveable property in cases 
not provided for by this 
Schedule, numbers 48 and 
49. 

36. —Against a carrier for 
losing or injuring goods. 

37. ™Against a carrier for 
delay ia delivering goods. 


Part IV. 
One year. 

One year 


Ditto ••« 

Ditto ».♦ 

Part V. 

Two years. 
Two years 

Ditto 

Ditto 


Ditto 


Ditto 


Ditto 

Ditto 


The date of the 
breach. 


The date of the dis¬ 
tress* 

The date Of the sei z« 
urc. 


The date of the obs¬ 
truction. 

The date of the 
diversion. 

When the title to the 
property comprised 
in the deeds is ad¬ 
judged to the plain¬ 
tiff, or the detainer’s 
possession otherwise 
becomes unlawful 

When the detainer's 
possession becomes 
unlawful* 

When the property 
h demanded and 
refused. 


When the loss 
injury occurs. 


or 


When the goods 
ought to be deli¬ 
vered. 


Act IX. 

OF 

isn. 
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Act IX 

OP 

1871. 
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SECOND SC II E D U h E -(continued). 
First Division : Suits-— continued. 


Description of suit. 

Period 

of iimitation. 

Time when period 
begins to run* 


Part V ; 

Two years. 


88.—Against one who* hav¬ 
ing a right to use property 
lor specific purposes, per* 
verts it toother purposes* 

Two years 

The time of the per¬ 
version* 

39.—Under Act No, XII of 
1855 (to enable executor&i 
mlministratora or repre - 
septa tives to me and he 
sued for certain wrongs) 
against an executor, ad- 
mioisferntor or other repre* 
sen tati yc, 

Ditto *** 

When the wrong 
complained of is 
clone. 

40*—For compensation for 
any wrong, malfeasance, 
non feasance, or misfea¬ 
sance, independent of con¬ 
tract and not herein 
specially provided for. 

Ditto -*« 

When the wrong is 
done or the default 
happens. 

41.— For the recovery of ft 
wife. 

Ditto 

When possession is 
demanded and re¬ 
fused* 

42* — For the restitution of 
conjugal rights. 

Ditto •«> 

When restitution in 
demanded and re¬ 
fused* 


Pari VL 
Three year's. 


43.—For trespass upon im¬ 
moveable property. 

Three years t „- 

When the trespass 
takes place. 

44 ,—To contest an award 
under any of the following 
Regulations of the Bengal 
Code \ — 

VII of 1822, 

IX of 1825, and 

IX of 1833, 

Ditto »m 

The date of the final 
award or order in 
the case. 
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S K CO Nfp SO II E D a L E- pwtinuety. 
First Division: Sum~cri is tinned. 


Description oi suit. 

Period 

of limitation. 

Time when period 
begins to run. 


Part VI. 
Three years. 


45.—By a party bound by 
a noli award to recover tiny 
property comprised there¬ 
in. 

Three years ... 

The date of the final 
award or order in 
the euiHi. 

46,—By any person bound 
by nn order respecting the 
possession of property 
made under Act No< XV i 
of 1838, section one, 
clause two, or Act No. 
XXV of 1861, chapter 
twenty-two, or Bombay 
Act No_ V of 1864, or fay 
any one claiming under 
such person, to recover 
the property comprised In 
such order. 

Ditto 

The date of the final 
order in the case. 

47.—For lost moveable pro¬ 
perty not dishonestly mis¬ 
appropriated or converted. 

D i t to * * * 

Ev 'K'® MS f ft ffj 

When the property 
h demanded and re¬ 
fused. 

48.—For moveable property 
acquired by theft, extor¬ 
tion, cheating, or dishonest 
misappropriation or con¬ 
version. 

Ditto 

Ditto. 

49.—For the hire of animals, 
vehicles, boats or house¬ 
hold furniture, 

Ditto 

When the hire be* 
comes payable. 

50.— -For the balance of 
money advanced iu pay¬ 
ment of goods to be deli¬ 
vered « 

Ditto 

When the goods 
ought to be deli¬ 
vered* 

61.—For the price of goods 
sold and delivered, where 
no fixed period of credit 
is agreed upon. 

Ditto 

| The date of the deli* 
very of the goods, 
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APPENDIX. 

SECOND S C 1 IE D U L E—( continue.'!). 


FiitBT Division: StfiT^Ctmtit 

rued. 


Period 

lune when period 

Description of suit. 

of limitation. 

begins tn run. 

52.—For tlie price of goods 

Part YX. 
Three, years. 

Three years ... 

The expiry of the 

sold and delivon:ri to be 

period of credit* 

paid for after the expiry of 
a fixed period of credit. 

53 ,—"Cor the price of goods 

Ditto ... 

When the period of 

gold nod delivered to be 


the proposed bill 

paid for by a bill of ex- 


elapses. 

change, no such bill being 
given. 

—3For the jmee of trees 

Ditto ... 

The .date of the sole. 

or growing crops sold by 
tlte plaintiff to the defend¬ 
ant where no fixed period 
of credit is agreed upon. 

55.—For the price of work 

Ditto 

When the work Jii 

done by the plaintiff for 


done. 

t he defend ant at bi| request, 
where no time has been 
fixed for payment 

&6—T?ov money payable for 

Ditto 

When the kail is 

money lent. 


made* 

57.—Like suit when the 

Ditto 

When the cheque is 

lender has given a cheque 


puki. 

for the money. 

58, —For money lent under 

Ditto 

When the demand is 

an agreement that it shall 


made. 

he payable on demand. 

S &,—For rrioftey payable to 

Ditto ... 

When the money u 

the plaintiff for money 


pauh 

paid for the defendant. 

60,—For money payable by 

Ditto 

When the money is 

the defendant to the plain¬ 


received. 

tiff for money received by 
the defendant for the plain¬ 
tiffs use. 

























APPIOTDIX. 

8 jjj 0 0 N D S 0 II E D U L IS -(continued). 
Fiitiif T?i vision : Surra—continued. 


Description of suit. 

Period 

of limitation' 


Part VI 
'Ihr&e gears. 

61 .— For money payable for 
interest upon money due 
from the defendant to the 
plaintiff. 

Three years »*< 

(J2,—For money payable to 
the plaintiff for money 
found to be due from the 
defendant to the plain till 
on uccouuts stated between 
them. 

Ditto 

f53.—Upon a promise to d<> 
anything at, a specified 
time, or upon the happen¬ 
ing of a specified contin¬ 
gency. 

Pitta 

64.—Against a factor for an 
account. 

Ditto 

65.— .On a single bond where 
a day is specified for pay¬ 
ment. 

Ditto 

66.—On a single bond where 
no such day is specified. 

Ditto 

67.—On a bond subject to a 
condition. 

Ditto 

68.— On a bill of exchange 
or promissory note pay¬ 
able at a fixed time after 
date. 

Ditto 

L 

69.—On a bill of exchange 
payable at or after sight. 

Ditto 


Time ffbn period 
begitTa to run. 


When t!ie interest 
becomes due. 


When the accounts 
are stated, unless 
where the debt is 
made payable at a 
future time and then 
when that time nr- 
rivea. 

At the time specified 
or upon the conti£r 
gomuy happening 


When the account is 
demanded, or where 
no such demand is 
made, when the 
agency terminates. 

The day so specified. 


The date of executing 
the bond. 

When the condition 
js broken. 

When the lull or note 
fails dues 


When the bill is pre* 
sen ted. 
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APPENDIX. 


SECOND SC H E D U L E ■ (couthmetT), 
Fnwt Division : Suits— continued, 


Description of suit* 

Period 

of himtntiom 

Time when period 
begins to nm. 


Part VI. 
Three years. 


70,—On a biIf oi exchange 
accepted payable at u par¬ 
ticular place. 

Three years ... 

When the hill is pre¬ 
sented at that place. 

7b—On a bill of exchange 
or promissory note payable 
at a fixed time after sight 
or after demand. 

Ditto 

When the fixed time 
expires* 

72,“ On a bill of exchange or 
promissory note payable on 
demand and not accom¬ 
panied by any writing rea- 
truining or postponing the 
right to sue* 

Ditto 

When the demand is 
made* 

73,—By the endorsee of a bill 
or promissory note against 
the endorser. 

Ditto ... 

The date of tlie en¬ 
dorsement. 

74, — On a promissory note or 
bond pay able by instal¬ 
ments,. 

Ditto 

The expiration of the 
first term of pay¬ 
ment, as to the part 
then payable; and, 
for the other parts, 
die expiration of the 
respective terms of 
payment. 

75,—On a promissory note or 
bond payable by instal¬ 
ments, which provides that, 
if default be made in pay* 
meat of-diie instalment, the 
whole shall be due* 

Ditto 

The time of the first 
default, unless where 
t h e payee o v o b 1 i g e e 
waives the benefit of 
the provision, and 
then when fresh de¬ 
fault is made, 

76.—On a promissory note 
given by the maker to a 
third person to be deliver¬ 
ed to the payee after u cer¬ 
tain event should happen. 

Ditto 

The time of the deli¬ 
very to the payee. 
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SECOND SCH ED U L E— (continued). 
Fihst Division : Suits— continned. 


Description of suit* 

Period 

of limitation. 

Time when period 
begins to ran. 


Part VI. 
Three nears. 


77.— On ft dishonoured foreign 
bill whore protest, lias been 
made and notioe given. 

Three years 

When the notice is 
given. 

7S.—3?y the payee against- the 
drawer of a billet exchange 
which has been dishonour- 
ed by non‘accept ance. 

Ditto 

The date of the refu¬ 
sal to accept. 

79.—Like suit when the bill 
has been dishonoured by 
mm-acceptance and after¬ 
wards by nmi-phjmfcnt. 

Ditto 

Bit to. 

80 1 —Suit on a bill of ex¬ 
change or promissory note 
not herein expressly pro¬ 
vided for* 

Ditto 

When the bill or note 
becomes payable* 

t>L —By the acceptor of an 
accommodation bill against 
the drawer. 

Ditto 

When the acceptor 
pays the amount* 

82. By a surety against the 
principal debtor* 

Ditto 

When the surety pays 
the creditor. 

83.— By u surety against co¬ 
surety. 

Ditto 

When the plaintiff 
pays anything in ex¬ 
cess of his own 
share. 

84. —Upon any other contract 
to indemnify. 

Ditto 

When the plaintiff is 
actually damnified. 

85.—By an attorney or vnki! 
for his costs of a suit or a 
particular business, there 
being no express agreemen t 
as to tile time when such 
costs are to be puid* 

Ditto 

The termination of 
the suit or business, 
or (where the at¬ 
torney or vakil pro¬ 
perly discontinues 
the suit or business) 
the date of such dis¬ 
continuance. 
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S T*5 (J O K D S (’ II II D (J Xj [j)— {continued') , 


First Division : Sr its— continued. 

Description of isltiih 

Period 

of limitation. 

Time ah m period 
begins to run. 


Part VI. 
Three yearn. 


86*—For compensation for 
d&nmge canaed by tin in- 
junction wrongfully ob¬ 
tain ecL 

Three years 

W hen the injunction 
ceases. 

87,—For tlie balance tine on 
a mutual, open ami current 
accounts where there have 
been reciprocal demands 
between the parties. 

Ditto 

The time of tit© hist 
item admi t t ed or 
proved In the ac¬ 
count. 

88,—On ft policy of inipaitce 
when the sum asisimlil •& 
payable after proof of the 
death or loss has been given 
to or received by the in¬ 
surers. 

Ditto 

When proof of the 
death or loss is given 
or received, to or 
by the insurers, 
whether bv or from 
the plaintiff, or tmy 
other person. 

89, —By the assured to re¬ 
cover premia paid under, n 
policy vo i d ah 1 e at the 
election of the insurers. 

Ditto 

When the insurer* 
elect to avoid the 
policy, 

90,—By a principal against 
h I h agei 1 1 ft >r m o v cn hi c pro¬ 
perty received by the latter 
and not accounted for. 

Ditto 

IVhen tng account is 
demanded and re¬ 
fused. 

3L—Other suits by princi¬ 
pals against agents for neg¬ 
lect or misconduct* 

Ditto 

When the neglect or 
in t scorn J net occurs. 

90.—To cancel or sot aside an 
instrument not otherwise 
provided for* 

Ditto 

When the instrument 

Is executed. 

93.—To declare the forgery 
of an instrument issued, 
or registered, or attempted 
to be enforced* 

Ditto 

The elate of the Wue, 
registration, or nt- 
tempt, 
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8 1DO N I) 8 0 H K X) ir L E — ( continued ). 
First Division; StnTB"Contimmd, 


Description of suit. 


Period 

of lifnifciiioTfi; 


94—For property which the 
plaintiff has conveyed while 
insane. 


95.— For relief on the ground 
of fraud. 


90,—To set aside a decree 
obtained by fraud. 

97,—For relief on the ground 
of mistake in fact. 


98, —For money paid upon 
an existing consideration 
which afterward a falls, 

99. —To make good out of 
the general estate of a 
deceased trustee the loss 
occasioned by a breach of 
trust. 

3 00,—For contribution by n 
party who has paid the 
whole amount due under a 
joint decree, or by a shaver 
in a joint estate who has 
paid the whole amount of 
revenue due from himself 
and his co-spacers, 

103.—liy a do-trustee to en¬ 
force against the estate of 
ft deceased trustee a claim 
for contribution. 


Port VI 
Three years * 

Three years 


Ditto 

Ditto 

Ditto 

.Ditto 

Ditto 


Ditto 


Ditto 


102,— For a seamaids* wages. Ditto 


Time when period 
bfl^iirs to nm. 


When the plaintiff is 
restored to sanity 
and has knowledge 
of the conveyance. 

When the fraud lie* 
comes known to the 
party wronged- 

Ditto, 


When the mistake 
becomes known to 
tlie plain tiff. 

The date of the fail lire. 


The date of the 
trustee's death, or, if 
the loss has not, then 
been occasioned, the 
date of the loss. 

The date ofthepltffn* 
tiffs advance in 
excess of his own 
share. 


When the right to 
con tribetiOiwiccruea, 


The end of the voyage 
during which the 
wages are earned. 
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Act IX SEC 0 NI) SC ]-l 13 D U L V—{continued). 

n J f1 Fiuht Division: Sc its — con tinned. 


Description of suit. 

Period 

of Hmirat^ih 

Tima when period 
begins to run. 


Part VI 
Three years. 


103. — By n Muhammadan for 
exigible dower ( 

Three years ... 

When the dower is 
demanded and re¬ 
fused, or (where 
during tlie conti¬ 
nuance of the mar¬ 
riage no such de¬ 
mand lias been 

made) when the 
marriage is dissolv¬ 
ed by death or di¬ 
vorce. 

104, — By a Muhammadan for 
deferred dower 

Di tto 

When the marriage is 
dissolved by death 
or divorce. 

105, —By n mortgagor after 
the mortgage 1ms been satis¬ 
fied, to recover surplus 
collections received by the 
mortgagee. 

Ditto 

Tlie date of the re¬ 
ceipt. 

106,“For an account and a 
share of the profits of n 
dissolved partnership. 

Ditto ... 

The date of the dia- 
solution. 

107. — By a Hindu manager 
of a joint estate for con¬ 
tribution in respect of a 
payment made by him on 
account of the estate * 

Ditto 

The date of the pay¬ 
ment. 

108—By a lessor for the 
value of trees cut down by 
his lessee contrary to the 
terms of the lease. 

Ditto 

When the trees are 
cut down. 
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S E 0 O X D S 0 H E T) U h E ~ {continued). 
First Division: Suits— continued. 


Description of suit* 

Period 

o l limitation* 

Time when period 
begins to tun. 


Part VL 
Three years. 


109.—For the profits of im¬ 
moveable property belong* 
iug to the plaintiff wrong* 
fully received by the de¬ 
fendant, 

"three years 

When the profits are 
received, nr, where 
the plaintiff has been 
dispossessed by a 
decree after wards sot 
aside on appeal, the 
date of the decree 
of the Appellate 
Court 

HO.*— For arrears of rent .•* 

Ditto 

When the arrears be¬ 
come due. 

111.—By ft vendor of im* 
moveable property to en¬ 
force his lieii for unpaid 
purchase-money* 

Ditto *«» 

The time fixed for 
completing the sale* 
or (where the title 
is accepted after the 
time fixed for com¬ 
pletion) the date of 
the acceptance* 

112*—For a call by a com¬ 
pany registered under any 
Statute or Act* 

Ditto 

When the call is 
made. 

113*—'For specific perform¬ 
ance of a contract. 

Ditto 

When the plaintiff 
has notice that his 
right is denied, 

114.—For the rescission of a 
contract* 

Ditto 

When the contract is 
executed by the 
plaintiff. 

11 A—For the breach of any 
contract, express or im* 
plied, not in writing regis¬ 
tered, and not herein spe¬ 
cially provided for. 

Ditto ,t. 

1 

When the contract is 
broken* or (where 
there are successive 
breaches) when the 
breach sued for oc¬ 
curs, or (where the 
breach is conLlmi- 
iug) when it ceases* 
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S E C O N D S 0 H E 1> U L B— 

First Division: 3 era ts —cm1iirued. 



Time when period 
begins to run. 


1 l (L—Upon n judgment ob¬ 
tained in a foreign country, 

H 7,— On a promise or con¬ 
tract in writing registered. 


118.— Suit for which no 
period of limitation is pro- 
tided elsewhere in this 
schedule. 


Pu H VIP 
Six years. 

Six years 


Ditto 


Ditto 


The date of the judg¬ 
ment. 

When the period of 
limitation would 
begin to run against 
a suit brought on a 
similar promise or 
contract not 
tered. 


regis* 


When the right 
sue accrues. 


to 


Ilf). — By nn miction-pur- 
chaser or any one churning 
tinder him to avoid incum¬ 
brances or under-tenures 
in an entire estate sold for 
arrears o f G o rermn e n t 
revenue, the estate being, 
hy virtue of such sale, 
freed frotia i non nib ranees 
and under-tenures. 

120, -—To avoid incumbrances 
of under-tenures in a paint 
tfduq or other saleable 
tenures sold for arrears of 
rent, the fcnluq or tenure 
being, hy virtue of such 
sale, freed from incum¬ 
brances and udder-tenures. 

121, —Upon a judgment ob¬ 
tained in British India, or 
a recognisance. 


Part VIII. 
7’welvn years. 


Twelve years 


When the sale be¬ 
comes final and con¬ 
clusive. 


Ditto 


When the sale he- 
comes Grip mid con¬ 
clusive. 


Ditto 


The date of the judg¬ 
ment or recogni¬ 
zance. 
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S E C 0 ND SO It E I) IT I. ^-{cMtinnett}. 
EutsT Division ; Suits— crm tip lied. 


Description of Suit* 

Period 

of limitation. 

Thde wheti period 
begins to nui, 


Part VIJl. 
Twelve years. 


i 22.—For n legacy or fora 
distributive share of the 
moveable property of a tes¬ 
tator or intestate. 

Twelve years -** 

When the legacy or 
share beemiies pay¬ 
able or deli viable. 

123,—For popsessaimi of an 
hereditary office* 

Ditto 

When the defendant, 
or mo me person 
through whom he 
o hi i in &, too k p of: Mis¬ 
sion of the office 
adversely to the 
plaintiff. 



firpifiliation.-* An he* 
reditury office is pos¬ 
sessed when the pro- 
fits thereof are 

usually received, or 
(if there are no pro¬ 
fit?) when the duties 
thereof ore usually 
performed. 

124*—Suit, during the life of 
n Hindu widow by n Hindu 
emitted to the possession 
of hind on her death, to 
have an nHeim t ion made by 
the widow declared to be 
void except for her life* 

Ditto 

The date of the alie¬ 
nation. 

12fi.—By a Hindu governed 
by the law of the Mitak- 
Ijharfi to set aside his father's 
a 1 ie*i a tion of aneeetr al pro¬ 
perty, t 

Ditto 

The date of the alien¬ 
ation. 

1 c 2fj, — Like suit by a Hindu 
governed by the law of the 
Dhyabliaga* 

Ditto 

When tlic father dies* 
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Act IX 

OF 

1871. 


SECOND SCHEDUL ^(continued). 


Fiiiar Division; Suits— continued. 

Description of suit. 

Period 
of limitation* 

Time wJien period 
begins to run. 


Part V/Il. 
Twelve pears. 


1ST.—By a Hindu excluded 
from joint family property 
to enforce a right to share 
the vein. 

Twelve years ... 

When the plaint Ilf 
claims and Is refused 
Ills share. 

128.—By si Hindu for main" 
temmec. 

Ditto 

When the mainten¬ 
ance sued for is 
claimed and refused. 

129.—To establish or set 
aside an adoption. 

Ditto 

The date of the adop¬ 
tion* or (at the option 
of the plaintiff) the 
date of the death of 
the adoptive father. 

ISO*—For the resumption or 
assessment of rent - free 
land* 

Ditto 

Wtien the right to re¬ 
sume or assess the 
laud first accrued. 
Provided that no such 
suit ft hall be main¬ 
tained where the 
land forms part of 
a permanent.ly-set¬ 
tled estate, and Inis 
been held rent-free 
from the time of the 
Permanent; Settle¬ 



ment* 

131.—To establish n periodi¬ 
cally recurring right. 

Ditto 

When the plaintiff is 
first refused the en¬ 
joyment of the right, 

132. —For money charged 
n pon i ill moveable p rope r ( y , 

Ditto 

When the money sued 
for becomes due. 

Explanation* — The allowance 
and fees culled walikanu 
and haqqs shall, for the 
purpose of lids clause, be 
deemed to be money charg¬ 



ed upon immoveable pro¬ 
perty. 
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S E 0 OND SCH 13 D U L E-(^»W«<0* 


First Dtfirrsioj.' ; Suits— continued. 


Description of suit* 

Period 

of limitation* 

1 Time when period 

begins to ruin 


Part VHP 

Twelve tjeurx. 


1 33*—Tq recover moveable 

I >rn jye rty Co n vey£d in trust; 
d^bomtcd or pawned find 
afterwords bought from 
the trustee, depositary or 
pawnee, in good faith and 
ior value. 

Twelve years 

The date of the pjip.- 
chase. 

134. -To recover possession 
of M;mweab la pro perty 
conveyed in trust or mort¬ 
gaged ami afterwards pur- 
chased from the trustee or 
mortgagee iu good faith 
and for value. 

Ditto 

The date of the pat- 
chase. 

135.—Suit instituted in a 
Court, not established by 
'Hoy id Cl nlifter by a mort¬ 
gagee for prajsessioii of 
immoveable property mort- 

gilded. 

Ditto 

When the mortgagee 
is first entitled to 
possession. 

136.—Hy a purchaser at a 
private Side for possession 
of immoveable property 
sold, when the vendor was 1 
out of possession at the 
date of the sale* 

Ditto „ 

When the vendor is 
first entitled to pos¬ 
session. 

137.—Take suit by a pur¬ 
chaser at a sale in execu¬ 
tion of a decree, when the 
execution-debtor was out 
of possesion at the date of 
the sale. 

Ditto 

When tl jo execution- 
debtor is first enti¬ 
tled to possession. 

13.fi:—liy a purchaser of Innd 
at a sale in execution of a 
decree for p osse $ s i o n o f 11 1 e 
purchased bind, when he 
never had possession. 

i 

Ditto 

The date of the sale, 
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S 13 C O N D S C H li D U L 

First Division : Suits— continued, 


Description of suit. 

Period 

uf limitation* 

-.iiUlilln In 

Time when period 
be^iaa tu nm, 


Part VW. 

7'tec tv o years. 


i 

139,—Like miit when the 
purchaser hud possession, 
but was after ward a dis¬ 
possessed. 

Twelve yeitra 

The date of the dis¬ 
possession. 

3 40 .—Vty a landlord td re¬ 
cover possession from a 
tenant. 

Ditto 

When tlie tenancy ia 
determined* 

14L — Tty a remainderman, a 
reversioner (other than a 
lumffatjrd), or a devisee, for 
possession of immoveable 
property. 

Ditto 

When his estate fulls 
into possession, 

142,—Like suit by a Hindu 
entitled to the possession 
of nnm(m&ble property on 
the death of a Hindu 
widow. 

Ditto 

When the widow dks- 

143*—For possession of im¬ 
moveable property, when 
the plaintiff, white in 
possession of the property. 
Sins been dispossessed or 
1ms discontinued the pos¬ 
session. 

Ditto 

Tbe date of the dis- 
po&*esfskm or dia- 
conUmmnce* 

144.—Like smifc, when the 
plaintiff 1ms become enti¬ 
tled by reason, of any for¬ 
feiture or breach of con¬ 
dition. 

Ditto 

When the forfeiture 
was Incurred or the 
condition broken. 

145,—For possession of im¬ 
moveable property or any 
interest therein not hereby 
otherwise specially pro¬ 
vided for.* 

Ditto 

When the possession 

of the defendant, or 
of some person 
through whom he 
claims, became ad¬ 
verse to the plaintiff. 
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S E C 0 NO SCHEDU L E— -(continual), 
Frits-r Division : Suits— continue*!. 


Act IX 

OF 

1871. 


Description of salt, 


Period 

of limitation* 


Part VIII. 
Twelve years, 

146.—For a dfeblftrht.ion of Twelve years 
right to an easement. 


Fart IX 
Thirty yean 

147*—Against a depositary Thirty years 
or pawnee to recover 
moveable property deposit¬ 
ed or puv/neeL 


!4&“Ag.fiitisfc a mortgagee to 

recover possession of im¬ 
moveable property mort¬ 
gaged. 


Part X. 
Sixty years. 

Sixty years 


Time when period 
begins to rum 


When the easement 
ceased to be cm joyed 
by the plains.itl 3 or 
the persons on 

whose bebulf he 
sues. 


The date of the tie- 
posit or pawn, unless 
where an acknow¬ 
ledgment of tha title 
of ihe depositor or 
pawnor, or of bis 
right of redemption, 
has before the expir¬ 
ation of the pres¬ 
cribed period been 
made in writing* 
signed by the depo¬ 
sitary, or pawnee, or 
some person claim¬ 
ing under him, and, 
in such ease, the 
date of the acknow¬ 
ledgment. 


The date of the Inert* 
gagCj unless where 
an acknowledgment 
of the title of the 
tnortgflfror or of his 
right of redemption 
has, before the ex¬ 
piration of the pres¬ 
cribed period, been 
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Act IX 

OF 

1871. 


SECOND SO IIEDUL E— (continued ). 
First Division: Suits— continued. 



Time when period 
begins to rum 


Part X 
Sixty years. 


Hi ).—Before a Court esfcab- Sixty years 
1 is":bed by Royal Charter in 
the exercise of its ordi¬ 
nary original civil juris¬ 
diction by a mortgagee to 
recover from the mortga¬ 
gor the possession of im¬ 
moveable property mort¬ 
gaged. 


ISO.—Any suit in the name 
of ibe Secretary of State 
for India in Council 


Ditto 


mrxie in writing 
signed by the mort¬ 
gagee or some per¬ 
son churning under 
him, mid, in such 
case, the date of the 
aduunvledgment. 

Provided that all 
idiiims to redeem, 
arising under instru¬ 
ments of mortgage 
of immoveable pro¬ 
perty situate in Bri¬ 
tish Burma, which 
have been executed 
before the first day 
of May 1S63, shall 
be governed by the 
rules of limitation 
in force in that Pro¬ 
vince immediately 
before ibe same day* 


When any part of 
the principal or in¬ 
terest was lust paid 
on account of the 
mortgage-debt* 


When the right to 
sue accrued. 
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S E COND SC IT K I) U L , 


gfiCON D 

Divisio iv ; A pr ea t.s. 

Description t>£ appeal. 

Period 

oE limitation. 

Time when period 
begins to tun. 

151.—Under the Code of 
Civil Procedure to tile 
Court of a District judge. 

Thirty days ... 

The date of the 
decree appealed 

against, 

o 

152,—Under* the Omle of 
Criminal Procedure to any 
Court other than the High 
Court. 

Ditto 

The date of the sen¬ 
tence or order np« 
pealed against. 

153.—Under the same Code 
to the High Court, 

Sixty days 

Ditto. 

154 .,—Under the Code of 
Cirri Procedure to the 
High Court, 

Ninety days 

The date of the 
decree appealed 

against, 

Tkibd Division: Applications* 

Description of application. 

Period 

cd limitation* 

Tittle when period 
begins to run. 

IfCl.—Under the Code of 
Civil Procedure to set 
aside nn award. 

IG(h—Py it plnintiff for an 
order to set. aside u judg¬ 
ment by default. 

Ton days 

Thirty days 

When the award is 
submitted to ft re 
Court, and notice of 
the submission Inis 
been given to the 
persons mid in man¬ 
ner prescribed by 
the High Court. 

The date of thejudg- 
me lit. 

157. — By a defendant for an 
order to set aside a judg* 
merit ex parte. 

158. — Under the Code of Civil 
j Vooedure, by a person f Us- 
pin," - sensed of immoveable 
property, and .disputing the 
right or the decree-holder 
to be put into possession- 

Ditto 

Ditto 

The date of executing 
any process for en¬ 
forcing the judg¬ 
ment. 

The late of the dis¬ 
possession. 


Act IX 

OF 
187 L 
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Act XX 

OP 

1871. 


SECOND SCHEDUL E—(continued). 
Third Division : Applications— continued. 


Description oE application. 

Mriotl 

o t limitation. 

Time when period 
begins to run. 

159*—To set aside a sale in 
execution of a decree, on 
the ground of irregularity 
in publishing or conducting 
the sale. 

Thirty days 

The date of the sale. 

160.—Complaining of resist¬ 
ance or obstruction to 
delivery of possession of 
immoveable property sold 
in execution of a decree, 
or of dispuaaeasicm in the 
delivery of possession to 
the purchaser of suck pro¬ 
perty. 

Ditto ... 

The date of the re- 
sifttan ee, obstme turn, 
or dUptmesshm, 

JGli—For re-ftdmlssion of an 
appeal dismissed for want 
of prosecution. 

Ditto 

The date of the dis* 
jmissaL 

162.-—For leave to appeal as 1 
a pauper; 

Ninety days 

The date of the decree 
appealed against. 

163,—To a High Court for 

Ditto it, 

Ditto, 


the ftflmission of a special 
appeal, 


164,—For a review ofjudg- 
incut* 


Ditto 


T L e cl a t o o f t lie <1 e cree. 


165,—Tinder the 0ode of 
Civil Procedure, section 
11 1 roe-h u n d re d -and-t we n ty - 
seven, that an award he 
filed in Court, 


Six months 


* 4 . The (late of the a ward- 


166.—For the execution of 
a decision (other than a 
decree or order passed in 
a regular suitor an appeal! 
of a Civil Court or of a 
Kevenue Court, 


One year 


The date of the deci¬ 
sion or of ted:in 
some proceedi% t 
enforce or keep in 
force the decision. 


o or 
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S E CONI) s C II E D U h E - (continued), 
Tkmiu Division : A pn-ipATioaa—uontiimeil. 


Description of implication, 


Period 

of limi tation. 


Time w lien period 
begins to run. 


167,—For the execution of Three years 
n decree or order of any 
Civil Court nut provided 
for by No. 169. 


108.—For tlici execution of 
any such decree or order 
of which a certified copy 
fans been registered tinder 
the Indian 
Act, 


Registration 


iSix years 


Thedat&bfthe decree 
or order* 

or (where there has 
been an appeal) the 
date of the final 
decree or order of 
the Appellate Court, 
or (where there has 
been a review of 
judgment) the dale 
of the decision pass¬ 
ed on the review, 
or (where the appli¬ 
cation next herein¬ 
after toon tinned has 
been made) the date 
of applying to the 
Court to enforce, or 
keep in force, the 
decree or order, 
or (where the notice 
next hereinafter 
made has been i sail¬ 
ed) the date of issu¬ 
ing a notice under 
the Code of Civil 
Procedure, section 
two * hundred-arid- 
sixteen, 

or (where the appli¬ 
cation is to enforce 
payment of an in- 
still men t which the 
decree directs to be 
paid at a specified 
date) the date so 
specified* 

The date of the decree 
or order, 

or (where there has 
been an appeal) the 
date of the final 
decree or order of 
the Appellate Court, 


Act IX 
OF 

wti. 
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jUPPJEKDIX; 


Act IX 
of 
j 871, 



H * j CON I> S C H E D U L E 

Tmnn Division: Applications— continued. 


169,—To enforce n judgment, 

decree or order of any 
Court established by linyul 
Charter in the exercise of 
it'* ordinary original civil 
jurisdiction. 


ve yeara 


Description of application* 

Period 

nf limitation. 

Time when period 
Jbegins to rffiti. 


’ !j |fj$ft 

or (wlidre there hns 
been a review of 


judgment) the date 


r|*S' v 'I'lf ' v: , 

of the decision pass¬ 

, ‘ ' 


ed on the review* 


VYhen ft present right 
to enforce the judg- 
merit,decree or order 
accrued to some 
person capable of 
releasing the right: 
Provided that when 
the judgment, de¬ 
cree or order hm 
been revived, or 
some part of the 
principal money re* 
cured thereby, or 
some interest on 
such money has 
been paid, or some 
acknowledgment of 
the rights thereto 
has been given in 
writing signed by 
the person liable to 
pay^ such principal 
or interest or hi* 
agent, to the person 
entitled thereto or 
his agent, the twelve 
years shall be com¬ 
puted from the date 
of such revivor, pay¬ 
ment or nek now* 
lodgment, or the 
latest of such reviv¬ 
ors, payments dr 
a den owl ed gme n ts» 
us the case may be- 
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ACT No. XV of 1877. 

As amended btf Acts No, NIT of 1879, No. VIII of 1880., 
and No n V of 1881* 


PlfelSD BY THE Go^EUNOft GhiN^KAL OE IkDIA IN COUNCIL. 

No, XV of 1877 received the assent of the Governor General 
on the l[}th of July., 1877 j Act Ni>. XII of 187!) received the 
as sent of the Governor General on die 2\)tk of July, 1870 ; Act 
No. VIII of 1880 received the assent of the Governor General 
on the 12 tit March, 1880; and Act No. V of 188! received the 
assent of the Governor General on the 21 st of January } 18810 


An Act for the Limitation of Gaits, and far other purposes. 

Act XIV of 135D, which provided periods of limitation in the case of 
appiimtwm for execution of decrees and orders, n,s well as periods for 
the limitation of suits in the ordinary acceptation of the worvL^wae 
described merely as ^ an Act to provide for the limitation of suits/' 
(See Xltttfi'Q v* SkoQrvdhonea^ 9 Vf, R n 102, 401.) In Act XV, suit does 
not include an appeal or an application, (See sec, 3; p, 277, note G, 
supra,) The words “ and for ether purposes ’* refer to tho limitation 
of appeals and applicatioa^ and to the rules relating to 'prescriptton in 
sees, 2ft to 28, 

We eke as it is expedient to amend the law relating to the limit- 

Preamble ation of suits, appeals and certain appl l- 

Cations to Courts; and whereas it is 
also expedient to provide rules for acquiring by possession tho 
ownership of easements and other property ; It n hereby enacted 
as follows :—* 

Act XIV of 18$) and Act IX of 1871. reciter! tho expediency of amend¬ 
ing and twiw£i(laHn$ tho law of limitation. Tho work of consolidation 
having been ejected by those Acfe, tlxe main object of Act XV is to 
tanna'l tho law of limitation, 

u Owl aht applications to OmrtsO— -Nob nppli cation & to arbitrators and 
heads of offices, nor AW applications to Courts. (See pp, 231 and 332, 
supra,) Rules for the acquisition of an absolute and indefeasible right 
to easements, by y^^vApossessiou or enjoyment, are here described as 
;i rules for acquiring by possession tho ownership of casements, 11 (See 
seas* 26 and 27, and Lecture XIL) 

No express jule.s have been laiu jlowtt by the Act u for aequirmp by 
pirn fusion the own or ship of other property* 1 ’ 



Act XV 


Of 

1877 - 


Title. 


Preamble* 
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Aot XV But ilie preamble evidently refers to the rule in sec. 28, under 
1K77 fcb ® i ‘ i ” ht fc0 PTopertiy is exHngvi*hctl by the abiencr of posmsswn, 

' il ‘ and virtually conveyed to the party in possession. The Legislature, 
here, clearly shews what it understands to be the rf/xt of the extinguish¬ 
ment of right muler sec. 23. (See pp, i, R, 386, and II‘IT, supra..) 

“ Easements and other property."—An easement, however, is rather 
a fringe to property than property itself. (See Lecture XII.) la sec. 
28, the word “ property ” is used in its ordinary sense, and does not 
inc 1 ado “ eo.sem e n ts. 1 ’ 


PART t 

P.EELiiKTATty. 

Sec. i. Short title. T *’ This Act mn 7 be called “ The 

Indian Limitation Act, Id77 

It extends to the whole of British India; but nothin!? 

1 o 

Extent of Act contained in sections two and throe or 

*... in Parts II and III applies— 

(ul to suits under the Indian Divorce Act, or 

(tf) to suits under Madras Regulation VI of 1831 : 

Commencement. an< * ^ s ^ ia " « { )me into force on the first 

day of October, 1877. 

“ Whole of British India.”—Compare sec. 1 of Act XTV of 1882 , and 
fic °. Act Xl\ of 1859, Act XV of 1877 applies to the non-regulation 
or scheduled districts. (See p. 280, supra.) 

Suite under the Indian Divorce Act.”—See pp. IPS, 231. supra.. 

r The Iudim ; divorce Act (IV of 1809) relates to persons professing tho 
CnnsUfin relzgjon. It also applies to marriages contracted under Act 
111 of I $72. L are as ratable delay in presenting or prosecuting a petition 
for dissolution of marriage is, under the Divorce Act, a ground for 
disallowing the petition. 

Suita by MuMnxfdaus or Hindus for a decree for nullity of marriage 
or for restitution of conjugal rights are governed by Act XV of 1877, 

Madras Regulation VI of 1881 is a Regulation'to prevent the mi*, 
appiopiiation of emoluments annexed by the State to hereditary village 
and other officers in the Revenue and Police Departments, and to main- 
tain the duo efficiency of those offices. Claims to such offices or to any 
of the emoluments annexed thereto are cognizably by tho Revenue 
authorities. (Soo 4 Mad., 70.) 

As to the commencement of the Act, see p. 229, svjmi.. 

Applications, in suits or execution-proceed lags pendinff on the 1st 
October 1877, are governed by tho old law. (See Jon omnium y, Lmh- 
messkur, I. L. R„ 10 dale., 748, vM pp, 201, 209, and 210, supra,) 
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of 1871. 

Saving of titles al¬ 
ready acquired. Saving 
of let IX of 1872, a. 25. 


<SL 


2, On rnul from tliat day, the Acts mentioned in the first 
schedule hereto annexed shall be re¬ 
pealed to the extent therein specified. 

[On tp* effect of repeal of Acta, see Lecture VII. and p. 237 , note (6),. 
supra.} 

But all references to the Indian Limitation Act, 1871, shall 
References to Act IX be read ns if made to tins Act; and 

nothing herein or in that Act contained 
shall be deemed to affect any title 
acquired, or to revive any right to sue 
barred, under that Act or under any enactment thereby repealed ; 
and nothing herein contained shall he deemed to affect the Indian 
Contract Act, section 25, 

u Any title acquired.’ 5 —A right to me, not hatred by Act IX of 1871, 
is not a title acquired under that Act {Tkakaryn y, Shoo f I- It H., 
2 AIL, 872). Title to property indirectly acquired under sec. 29 of Act IX 
of 187% or under Act XJY of 1859, is “title acquired/ 1 See ZxdjUtm' v. 
Manna y I. L, R, ? $ AIL, IS* 

lt Any right bo mo barred /A right to institute a fuiit or to apply for 
execution of a decree is a right to sm. <4 Sait 11 m defined by sec. S 4 But 
to - saA* is nowhere defined. " Right to sue” includes the right to make 
an application invoking the aid of the Court for the purpose of satisfying 
& demand (iVieruifig 7 . Ilarihar, I. L, B M 5 Calc., 897). A right to sue, 
which accrued when Act IX of 1871 was in force, but which was not 
barred on the 1st October 1877, is governed by the provisions of Act XV 
of 1877. (See p. 229, sppraY) Applications for execution of decrees in 
suits instituted before the 1st April 1873, when they are applications in 
a pro uee di n g com me need bo fa re th a 1st Go tob c r 1&77, and pen di ng on 
that date, are governed by Act XIV of |$5.JL Applications for execution of 
decrees in suits instituted on or after the 1st April 1878, and before the 
1st of October 1877. when such applications are made in a proceeding 
pendikg on the 1st October 1ST 7 , are governed by Act IX of 1873 . New 
applications made on or after 1st October 1877, although the suits from 
which such applications arise may have been previously instituted, are 
governed by Act XV of 1877. (See Mmgnt Porshcid v. 6 Iryti Kant, 1. L, R,, 
8 Calc., 51, P. 0. ; Jngtjomohuai v. Lmhmemr y I. L. R., 10 Calc. 748, 
Bm also I* L* R., 1 Mad., 52; I. L* j|, 7 Bomb*, 439 ; and pp> 209, 210, 

supra.) 

Titles fully acquired, and rights to sue completely barred, are saved 
from the retrospective operation of Act XV. (See pp. 200* 205, 200 and 
229, supra.) 

Saving of soc. 25 of the Contract Act. A written aolmoude figment 
of a debt in order to be effectual under see. 19, must be signed 
before the expiry of the prescribed period of limitation. Nob withstand- 
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Act XV ingf this provisiorf, a writ ton promise to pay a debt, signed of try the 
iif expiry of fuioh period, is valid under eeo. 25, cl, 3, of the Contract Act, 


1*77. (Sec Ua ; )/wji, v. Abdool, L L. It., 1 Bomb., 590 ; Chatv-r V, Tutsi, & In B. 


2 Bomb., 230 ; and p. 270, supra,) This is declaratory of the old law on 
the subject (Xleeralal v, IMmnput, I. L. 1!,., 4 Calc,, 500}. 


Notwithstanding anything herein contained, any suit men¬ 
tioned in No. 146 of the second schedule 


See. 2, 
|mra, if. 



hereto annexed may be brought within 
five years next after the said first day of 
v'ctoher 1677, unless where the period 
prescribed for such suit by the said 


is shorter than that 
proscribed by Act IX of 
1871, 


Indian Limitation Act, 1871, shall have expired before the com¬ 
pletion of the said five years ; ami any other suit for which the 
period of limitation prescribed by this Act is shorter than the 
period of limitation prescribed by the said Indian Limitation Act, 
1871, may be brought within two years next after the said first 
day of October 1877, unless where the period prescribed for such 
suit by the same Act shall have expired before the completion of 
the said two years. 

Temporary suspension of the Act, as regards suits for which the period, 
of limitation prescribed by Act IX of lSV'i was reduced— 

The Act was passed on the 19th July 1877, but it did not come into 
operation for two months and twelve days from that date. In respect of 
uits mentioned in No. 146 (lor which the period of limitation was 
reduced by thirty years). the.Aet came into operation on the 1st October 
1882, and as regards other stubs for which the period was reduced, the 
Act came into operation on the 1st October 1879. So far as these 
exu^pt-hntd suits are concerned, the A.ct did fro# come into force on the 
1st of October 1877. (See p, 239, supra.) 

The expression ■ the period of limitation prescribed ” occurs in sec. 3 
and sec. 4. These words refer to the entries in columns 2 and 3 of sohed. 
ii, taken in connection with each other, and nM to the entry in column 
2 only. So that, oven if the permit of limitation in a particular case is 
the xtimn under either the Act of 1871 or the Act of 1877, if bho starting, 
point of limitation was late* under the former Act, “ the period of lim’t- 
juion prescribed ” by tiro latter Act must bo considered .shortrr than 
that prescribed by the former Act {Uup v. Molmi, L L, Jl.. 3 All., 416> 
Suite ou bonds, promissory notes and bills payable on demand have, i» 
effect, a s hnv'tcr period allowed by the Act ojE 1877. (See Oiorittohil l v. 
JlomlL 2 C. h. E.v 436 ; also I. L. R., 2 Mad., 113 and 397 } and I. L. It., 
4 Bomb., 87.) Suits by persons excluded from joint family property to 
enforce a right to share therein under art. 127 also,have, practically, a 
abort nr period allowed by the Act (Narain v. Lokcnatk, I, L. B„ 
7 Calc., 461). 
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3i In this Act, unless there he some- Act XT 

latG^retatioH^ckuae, thing repugnant in the subject or con- /' l l 

text— - 

[See pp, 178 and 203, Scc * ' 2 \ 

£ plaintiff 11 includes also any person from or through whom a 
plaintiff derives his right to sue ; * applicant’ includes also any 
person from or through whom an applicant derives his right to 
apply : and * defeiuhmt* includes also any person from or through 
whom a defendant derives his liability to be sued : 

Person from or through whom a plaintiff derive* his right to sue, 1 * 

The plaintiff may be the heir, successor, executor, administrator, 
legatee, devisee or assignee of alum person. A a execution-purchaser 
(generally) takes subject to all equities nffouiiing the judgment-debtor, 
and will he bound by constructive notice in the same way ns an ordinary 
purchaser {Itainlotifam y. Mamnarnln^ 1 C* L. S, f 236)* But there is 
a nice distinction between their rights { DL-idyal \\ 1 C« L. R*< 

43, 56), and for purposes of limitation, the title of a fc.ond ,/ufrr purchaser 
in execution of a decree against the mortgagor, earmot bo put on the same 
footing as the title of the mortgagor, or of a person claiming under a 
voluntary alienation from the mortgagor, AnunJo Moyec v. J>imwidro f 

16 W. R*, Pi 4, lib 20.] 

* i easement } includes also a right, not arising from contract, 
by which one person is entitled to remove and appropriate for his 
own profit any part of the soil belonging to another, or any thing 
growing in, or attached to, or subsisting hpon, the hind of 
another : 

[See Lecture XII, pp* 316, 347, ii$m$ 

* bill of exchange* include^ also a hundi and a cheque : 

fi bond’ includes any instrument whereby a person obliges him¬ 
self to pay money to■ another, on condition that the obligations 
shall be void if a specified act is performed, or is not performed* 
as the ease may be : 

[Single bonds, and bonds subject to a condition, arc mentioned in 
arte, (>6, 07, and 68. The word bund 71 occurs in arte. 74, 75, and SO, 

(Bee .Ball v, b'towdl f L Ij, It., 2 AIL, 322.) A tmnasuk ia cither a single 
bond or a promissory note. Sec notes to art. 60,] 

* promissory note 1 menus any instrument whereby the maker 
engages absolutely to pay a specilied .sum of money to another 
at a time therein limited, or on demand, or ut sight: 

* This definition te repeated in the territories to which the Indian 
Easements Act, 1382, extends. Vhk sec* 3, Act V of 1882, 


* 
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‘ trustee 5 does not include a ben&imdAr, a mortgagee remaining 
in possession after the mortgage has been satisfied, or a wrong¬ 
doer in possession without title : 

[A he navi i transaction docs nut create the relation of trustee an d 
eex t n i q m lrtn *5 $jj t ween th e be num i dar and th e real o w n c r ( L % a - 
mndarl V. J)warkf.r:M \ H W. U., 73; 2 I>. L* E, t 281). As to 
mortgagees, wee Dahoolall v, Jnwul, 9 W* R,, 187; Brown? 305, A 
wrong-door who enter* on an infant a estate, in England, is, in $mne 
rr.spveU'. considered an holding* as a guardian or trustee, but lie is not a 
trustee with In the moaning of the Law of Limitation, Sea Darby and 
Bossaixquefc, 183, iSt ] 

* suit 1 does not, incluile an appeal or an application : 

[For the meaning of the word “ suit J> under the old law, me 9 W, 

R, 402 ; I, L* K., 2 Calc,, 336 j I, L,- E,, 1 AH., 97 ; and pp. 187, 

277 (note), mprah] 

i registered 5 mean* duly registered In British India under the 
law for the registration of documents in force at the time and 
place of executing the document, 0* sign ing the decree or order, 
referred to in the context: 

* foreign country* means any country other than British India; 

[The Settlement of Prince of Wales 1 Island, Singapore unci Malacca ; 
Chattdcruagore. Pondicherry, and Goa ; Meylon ; Cashmere, Coooh Behar* i 

&c„ &e. f arc foreign countries, Aden h included in fifeitish India, See 
pp, 202, 230, ittp'ta.] 

and nothing shall be deemed to be done in < good faith ? which 
is not done with due care and attention, 

[The definition of this term, according to the Penal Code, is exactly 
the same. Absence of actual malajide# is not necessarily il good faith/* 

The expression occurs in secs, i t and 18. It occurred in see, 10 and 
arts. 133 and 13-1 of Act IX of IjpFl, but has been omitted in the corres¬ 
ponding provisions of this AfltJ 



PART IL 

Limitation of Suits, Appeals and Applications, 

4. Subject to the provisions contained in sections 5 to 25 
Dismiss! of suiH&c., (^hisiye), every suit instituted, appeal 


instituted. '&c„ after pe¬ 
riod of limitation, 


presented, and application made, after the 
period of limitation prescribed therefor 
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by tlie second schedule hereto annexed, shall he dismissed, although 
limitation has not been set up as a defence. 

Every suit, &c., must be brought within the time specified in the 2nd 
schedule, vnle.u there is something in the provisions of sees. 5 to 25 
of the. Act which absolves the plaintiff, &e., from that necessity. The 
ottm is on the plaintiff to prove these exceptional circumstances. See 
Mahomed v. Ealtoob, 24 W. It., 181 and 182 ; and p. 132, supra, 

The section applies to cases provided for in the 2nd schedule of this 
Act (0 0. L, B.., 265, 2(h)). 

Depositing mmctj or giving imtrity i after the time prescribed by any 
law, is not governed by sec. 4, Tor an instance, see Burjore v. £hag am, 
I. L. R„ 10 Calc,, 307. 

“Subject to the pro vision a. “—Not subject to all the provisions, but 
such provisions as are applicable and pertinent to the particular case, 
(See Jde'dhh' -v. If drain, I. L. R., 1 All., 044, 646 ; Dance v. Harem, 
24 W. R.,406j 4Q6.) 

« Shall be dismissed, although limitation lias not been sot up as a 
defence.” Sec pp. 01, 38—101, and 233, supra. 

This penalty must be enforced even if the defendant is willing to con¬ 
fess judgment. (See Deb 2Voiv#4ji v. I shall, 13 0. G. R., 15.1, lo5.) the 
point of limitation is one which, whether it be taken by the defendant 
or not, the Court is hound to entertain, Ramey v. Broughton, I. L. It., 
30 Calc., 652.633, Instead of dismissing the suit, the Court may allow 
the plaintiff to withdraw his suit in order that he may proceed against 
the defendant in a foreign Court, where the law of limitation may not 
be the same as that of British India (I. L. It., 6 Bomb., 103, 107). The 
Muusiff dismisses a suit as barred by limitation ; the Judge, on appeal, 
sets aside the Muusiff’a decision and remands the suit for re-investigation 
on the merits. The Muusiff then gives the plaintiff a decree in full; the 
Judge, on appeal, disallows a part of the claim; the plaintiff appeals to 
the High Court. The defendant prefers a cross-objection to the Judge’s 
finding of fact as to the part decreed. The High Court is bound to oon- 
Eider the question of limitation, although it is not open to the respondents 
to take this objection of themselves (Amhula v. Xaduvahat, I, L, It., 
6 Mad., 325). Compare the cases cited at p. 37, supra, and see I. L. It., 
8 Bomb., 535. 

If the question of limitation baa been decided (directly or indirectly) 
between the parties, it cannot be raised again in a subsequent stage of 
the same case. Seep- 08, **pr* ; llC.hi, 113 (where proceedings 
had been allowed) ; 11 0. L. R. f 145 (where proceedings had been dis¬ 
allowed). 

Judgment-debtor cannot raise the plea of limitation in respect of 
execution-proceedings under which his property has already been sold 
and purchased by a third party (I. E. R>, 6 Mad., 337. Gf, I, L, R,, 
10 Cole.. 220). 

Where the defendant successfully pleads limitation, the suit must be 
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dismissed with costs, even if the plea is used for the purpose of refusing 
to perform admitted obligations, (Banning, 233; L, R., 37 Eq,, Vo.) 

Whore, however, the do fondant does uohpleatl limitation tit the first 
stage of the ease, the Court may refuse to award costs to Mm, (See I. 
L, II., 6 Mad,, 173 ; and p. 101, mprafi 

Explanation. —A suit is instituted, in ordinary cases, when the 
plaint is presented to the proper officer ; ia tire case of a pauper, 
when Ms application for leave to sue as a pauper is filed ; and in 
the case of a claim against a company winch is being wound up 
by the Court, when the claimant first sends in his claim to the 
official liquidator, 

“ Ordinary cases,”—AV pauper suits, nor claims made before the 
Official liquidator, nor as regards new plaintiffs or defendants substi¬ 
tuted or added after the institution. See p, 233, supra-. 

When the plaint is presented to the proper officer.”—The suit is 
insti. ubed, whether the defendant has been served with a .■mmutoue or not 
As to the effect of non -Service of summons, see see. 09a, Civil Proce¬ 
dure Code ; ace also I. L. It., 3 Calc., 312 ; I. L. R., 6 Calc., 126, for the 
old law on the subject. Delay in the appointment of a guardian, ad lit.cm 
f§jt a minor defendant does apt affect the date of institution. I. L, R., 
4 All,, 37. 

“ Presented."—Where the plaint was really presented on the 29th July, 
if, would not matter if the endorsement on the plaint stated that it was 
presented on the 31st duly, or that it was cat accepted until the later 
date, Young v. YapCotdiindale, 1!) \V. R., 15'J. 

The date of institution is the date of the first presentation of the 
plaint (I. R. R-, 4 All., 37), If the plaint is returned for insufficiency 
of stamp or for any amend man t,and then it is presented again within the 
time allowed or within a reasonable time, the date of the first presenta¬ 
tion- is the date of institution. The same remark applies to appeals. 
Seel. L. II,, 2 All., S32. 675; it L, R., 1 All., 250 ; 23 W. It., 447. 

It has been held by the Punjab Chief Court, that nn appeal is not 
presented within tile meaning of the first para, of sec. 4 if it is not 
accompanied by the copies of decree and judgment required by firm. 5-11 
of the Civil Procedure Code. (See Ittvaz, 10.) 

a Proper officer."—Under see, 48, Civil Procedure Code, tho plaint 
muat be presented to the Court or moh o fficer ax it appoints W this behalf . 
(See 6 Bomb., 254.) A plaint may not be presented at the private 
dance of the Judge or officer. Ses 7 N. W. P., 5 ; contra, Snth. S. 0, Ct, 
Ref., 36. 

*■ Application for leave to sue as a pauper.”—See sec, 410, Civil Proce¬ 
dure Code, Limitation depends on the date of the application, and not on 
the day when the application is granted and registered, Marshall, 174. 
This rule applies even where the applicant, pendhuj an enquiry into his 
pauperis hi, pays tho court-feea ami gets 1. is application numbered and 
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registered as a plaint, provided his original application m» a bond, fide Act XV 


OF 

1877. 


one. Skinner v, Orde, I. L. R., 2 All., 241, P. C. Of. I. L. R., 3 Calc., 807, 
and I. L. It,, 2 Calc., 380. -- 

*< Official liquidator .’’—An official liquidator is appointed by the Court 
for the purpose of conducting proceedings in winding up a company and 
assisting the Court therein. See Act X of .1866, which has been repealed 
and re-enacted by .Act VI of 1882. 

The rule enacted by the explanation is modified by Bf'e. 22, bo far as 
concern.-) Hew plaintiff# or def'-itdants, substituted or added after the 
institution of the suit. See p. 233, ivpra. 

Illustrations. 

(u.) A suit is instituted after the prescribed period of limitation. Sec. 4, 
limitation is not set up as a defence, and judgment is given for the 1 ' 
plaintiff. The defend it int appeals. The Appellate Court must dismiss 
the suit. 

(ft.) An appeal presented after the prescribed period is admitted and 
registered. The Appeal shall, nevertheless*; be dismissed. 

[This overrules the decision of Sir Barnes Peacock in Bharrut r. 
Issurchunder, 8 'VV. R., 141. This illustration has been acted upon in 
Ramey v. Broughton, 1. L. R., 10 Calc., 652, 650.] 

5. If the period; oUimitation prescribed for any suit, appeal or Sec. 5, 

_ , application expires on a day when tli 0 

Proviso where Court y , 

is Closed when period Court is closed, the amt, appeal or 
expires. application may be instituted, presented 

or made on, tlie day that the Court re-open* : 

Period of limitation prescribed.™ These words occur in para. I, as well 
as in para. 2. In Deg umber fl. Kill in nth (I. L. R,, 7 Calc., 654 ; (S. 0.) 

9 0 L R. 265), a Division Bench of the Calcutta High Court observed 
that in paw. 2, these words must bo rend with see. 4 of the Act, and 
that they referred to the period prescribed by the second schedule 
annexed to the Limitation Act, and not to any period prescribed by any 
other Act. (See also LAvar ». Luvar, I. L. R , 3 Bomb,, 683, as to the 
meaning of the expression i( prescribed period " in Part III, Act IX of 
1871) The same reasoning is applicable to para. 1, Bub the current 
of decisions is opposed to this view. The first paragraph, it has been 
held applies bo suits for which periods of limitation are specially pres¬ 
cribed by the Registration Act and the Bengal Rent Act" (see p, 214, 
supra)-, and the principle of the rule laid down in this paragraph has 
boon applied to cases of depositing money within a time prescribed by 
other laws. Bee 1. L. R., 2 Calc,, 2*2 ; I. L. R., 5 Calc., *)0b i I. L. ft., 

3 All., 830: and p. 182 (note), supra. 

A Division Bench of the Allahabad High Court has applied this prin- 

1 I 
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ciplo to Die filing of erm$~ol>jecttom under Heo. 5ul of the Civil Pro 
cedmre Code (Bnghelin r. MaDmra. L L. I? , 1 AIL, 430), 

11 When £ha Court is elided" If the Cou vt is not re opened ou the dny 
that it should be re-opened after a vacation, the Court is* 11 closed y * 
w {thing the meaning of sec. ft (Bishaii ■&, Ahmad, I. L. B-, 1 All., 263). 
It hm been held by the Madras High Court (InTies, X* dissenting), that 
the Court may be #p/m within the meaning of this section, even during 
the annual vacation, and on public holidays il' the offices of the Court 
are open for* Hie presentation of pleadings and other papers (Ifaehi- 
yapx>a v t Ayyasami, I, L- R, t 5 Mod,, 189). 

Airy appeal or application fora review of judgment maybe 

Proviso aa to appeals admitted after the period of limitation 
and applications, forro- prescribed therefor, when the appellant 
Yiaw ‘ _ or applicant, satisfies tlie Court that lie 

had snfTieisnt cause for not presenting the appeal or making the 
application within such period. 

This paragraph corresponds to steps. 333 and 377 of Act VIIT of 1859, 
and applies only to apjrmls and applications for reviews of judgments. 
It does not apply to the filing of a notice of croxx-ohjeetims under 
sec. 5C1. of the Civil Procedure Code (Kally 9 , Mongol a, I. Jj, It., 9 Calc,, 
fi31) : nor to an application for leave to appeal in fanna pauperis 
(Lakshiui i», An a nf. a, I. L. R. f 2 Mad., 230) ; nor to applications under 
arts. 171 and 1716 {In m Item Shunter, 3 0. L. "R., 440, 443; Tien ode 
•v. 8 karat, 10 0. L. It., 449, 451) ; uor perhaps to an application for 
leave to appeal to Her Majesty in Council (see J 0 wc.fiir v. Xarain. f, L. 
R., i All,, 544), This paragraph does not apply to wits. The Court has 
no power, even for what it considers a sufficient cause of delay, to 
entertain a -uU instituted after the time allowed by law. 

“ Sufficient cause. See” A similar expression is used in the last para¬ 
graph oil sec. 3fi§ of Act XIV of 1882. (See Benode r. Sliarat, 10 0. L. R,, 
449,453.) The Court has >10 discretion in tho matter until a sufficient} 
cause in point of law has been laid before tho Courl.. Even n mistake 
on the part of the plaintiffs attorney, specially where no application 
is made at the earliest opportunity after the discovery of the mistake, 
is not sufficient (The Corporation of Calcutta V . Anderson, I. L, R,, 
10 Calc,. 445). An allegation of a mere miscalculation of time id. not 
ordinarily sufficient (Zaibnlnessa ?>. It id sum, I. L, It.. 1 All., 250). A 
mere plea of tho appellant's illness is not sufficient cause for not fifing 
an appeal in the Di ttricfc Court until more than fifty days had expired 
from the date of the decision (Mazooro v. Panehoo, I W. R„ Misa, 23). 
The illness of the Mookhteur may he sufficient, (9 Moore, 2(5), The fact 
that a Full Bench decision ot a Privy Council Ruling has altered the 
view of the law which prevailed at the time of the decision of tho 
original suit, is not a sufficient cause for delay (Makhan v. Mauchand, 
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6 EomlLj 107 ; Madho %\ Rukrnan, I, L, It., 2 AIL, 287 ; see also 9 W« R*> 
181 f K B|j 18 W. j 19 W. R. f 189). 

The fafet that the respondent was prevented from urging his cross- 
objections coring to the appellant’s withdrawing his appeal, is not a 
sufficient ground for admitting a substantive cross*appeal after tho 
or din ft time (Surbhai v, Raghtionabhji, 10 Bomb., 397), 

Where a decree was first appealed agaiiiith as an order, and such appeal 
being dismissed, a fresh appeal in the form of an appeal from, a deeres 
was preferred after the prescribed period, the appeal was admitted by 
the Allahabad JXigh Court (liiva2, p* ?J>)+ 

r Fhe necessity of the Local Government communicating' with the legal 
adviser of the Government of India and of the Secretary of State, and 
the fact that n. necessary telegraphic communication was delayed on tho 
road for tea days, were considered sufficient causes ior the delay of twelve 
days on the part of the Secretary of State to prefer an appeal to tho 
High Court from a decree of the Recorder of Moulmein (13 W. IT, 245), 
An application for review, if made within a reasonable time, and 
prosecnted with doc diligence, is a sufficient cause for the applicant not 
presenting his appeal within the prescribed period, if ho prefers his 
appeal as speedily as may be after the termination of proceedings conse¬ 
quent on the application for review (Kuller t\ Jewan, 22 W. It,, 79) ; 
but tho more pendency of an appeal is not a sufficient cause for delay 
in applying for a review ; nor is ignorance of the effect of a judgment 
a justification for such delay (Golam r. Say ad, I, L IT, 8 Bomb , 260, 
ami the cimes cited therein). See I. L, IT, 7 Maui., 584. 

The pendency of an application for revision under sec. G22 of the* 
Civil Procedure Code, or of an appeal in a wrong Court under the 
circumstances conternplated in sec. 14, may be a sufficient cause of delay 
(BuUvant ik Gum an i, I. L* It., 5 AIL, 591 ; Banee i\ Hanm, 24 W. XL* 
405, 406); 

An ex parte order admitting an appeal may be set aside at the hearing 
if no sufficient cause for tho delay can be shewn (Secretary oC State v t 
Mootaoewamy, 13 W, R t , 245) Dubay y. .Gaueehb L L. R., 1 AIL, 34 ; 
Harney v* Broughton, I. L. R., 10 Calc., 652, 659), But if the appeal 
after its admission is transferred to an inferior Court (such as tho 
Subordinate Judge’s Court) for trial, such inferior Court cannot inter- 
fete with the order of admission (Jhoteo ik Omesli, X, L + XI., 5 Calc., 1), 
Thu High Court, however, on second appeal, may set aside the order 
(Cliumler r, Boshoou, I, L. XL, 8 Calc., 251). Exorcising an improper 
and on warrantablediscretion in admitting an appeal may amount to 
such an irregularity in law as to constitute a ground of special or 
second appeal (L L. K f 8 Cale. ? 251). An order admitting a review 
after the prescribed period, without any sufficient cause, may also be sot 
aside on appeal (Luohman v. Tirhaiil, 14 B; L. R*, 373, P. 0.) But 
where the District Court, after proper inquiry and due consideration, 
has exercised his discretion in a reasonable manner, the High Court will 
not inter lore with the conclusion arrived at, even though it would itself have 

» 
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Act XV arrived at a 0 Iffefent eon elusion (Kanchodji •». Lallu, 1. L. R., b Bomb.. 30!). 
op Tbe High Court would interfere who re the Court below had exercised 

i877 ' no discretion at all, or had no legal evidence before it on which it could 

aot, or where it had obviously exorcised its discretion in a perverse and 
improper manner (ibid., p. 308. Bee also or parte Beteo, decided by the 
Appeal Court in England on the 25th of January 1883). 

See Table of Exceptions and pp. 182 (note), 245, 246, supra. 

Sec. 6. 5, When, by any special or local law now or hereafter in fores 

in British India, a period of limitation is 
Special and local laws s p ec ially prescribed for any suit, appeal or 

of limitation. application, nothing herein contained shall 

affect or alter the period so prescribed. 

HI 3 of Act XIV of 1859 partially corresponded to this section, 
fieenp 211 - 216 , and 230. 232, supra. As to the law under sec. * of 
Act IX of 1871, see Timal *. AMokh, I. L. It., 1 AIL, 2o4 ; and p. 213, 
smra. As to Urn section, see I. Li R., 8 Bomb,, 529. _ 

Jt has been held that the general provisions and exceptions contained 
in Barts II and III of Act XV of 1377 are applicable to suits, appeals or 
anolioAttona for which periods of limitation are specially prescribed by 
Hpeoial or local laws. (See Kbetter *. Dinabashy, I. L. II,, 10 Calc., 36p; 
and dp, SU—216, supra.) The provisions of sees. ft. 12, 14 and 19, 
which do not refer to the second schedule of Act XV of 1877, have actually 
be<m applied to cases for which periods of limitation are prescribed by 
laws other than the Limitation Act itself. But the provisions of secs, 4 
and 7 which expressly refer to the scooud schedule of the Limitation 
Act cannot, it is apprehended, be extended to cases for which special 
period* of limitation aro prescribed by any enactment otter than the 

second schedule of Act XV of 167... . 

It may be mentioned here that the expression “prescribed ponod m 
Part III of Act IX of 1871 was interpreted to mean " period prescribed 
by Act IX of 1871 ” (Luvat v. Luvtir, I. L. It., 5 Bomb., 688). 

For the special periods of limitation proscribed by the Bengal Kent 

Act, see Appendix, post, ^ * , 

p or tho thirty days’ limitation to suits for obtaining orders for the 

registration of documents under see. 77. Aot III of 1877 , see I. L, R., 

°For the two months’ limitation under cl. 17 of the Putnoe Re¬ 

gulation VIII of 1819, see Sumomoyee *, Land Mortgage Bank, 8 6. L. ., 
o i 1 the three months’ limitation under sec, 87, Act HI of lch4, . ... 

nor responding to sec. 374 of the Bengal Municipal Consolidation Act 0 

3 870 see Chunder v, Obhoy, I. L. B., <> dale., 8, P- ®- _ 

Sec 14 of Act XIX of 1841 prescribes a period of six mouths or an 
application to the Judge for tho protection of property against wrong u 
poL,.io» to «- o' Wm oOwr to**- ot 

of limitation, oeo AgueWe Me* to the Statute, tots, and KegnlatlOM. 
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7. If a person entitled to institute a suit or make an applica¬ 
tion be, at the time from which the period 

Legal disability. 0 f limitation is to be reckoned, a minor, or 

insane, or tin idiot, he may institute the suit or make (he appli-' 
cation within the same period, after the disability has ceased, as 
would otherwise have been allowed from the time prescribed there* 
for in the third column of the second schedule hereto annexed. 

When he is, at the time from which the period of limitation 

Do,*!, and « ‘° bo recl f' e<1 > aff “ le ' 1 f" 

sIyo disabilities* abiliti^ or when, before his disability baa 

ceased^ he is affected by another disability, he may institute the 

suit or make the application within the same period,. alter both 

disabilities have ceased, as would otherwise have been allowed 

from the time so prescribed. 

When his disability continues up to his death, his legal repre¬ 
sentative may institute ilia suit or make the application within 
the same period after the death as would otherwise have been 
allowed from the time so prescribed. 

When such representative is at the date of the death affect- 

Disability of »pre- *>y any such disability, the rules con- 
sentatim tamed in the first two paragraphs of tins 

section shall apply. 

Nothing in th|| section applies to suits to enforce rights of 
pre-emption, or shall be deemed to extend, tor more than, three 
years from the cessation ol the disability or the death of the 
person affected thereby, the period witkiu which any suit must 
be instituted or application made- 

This section corresponds to sec^. 11 and 12 of Act XIV of 1SG9. 

Bee Lecture IX. 

Tho section apparently applies to all applications mentioned in the 
schedule. It would, however, bo productive of the greatest inconve¬ 
nience to apply its provisions to applications for reviews ol judgments 
and other applications made in the fiowTse of suits or proceedings* but 
the policy of the law is not to discourage such exceptions (L, lb, IT Eq M 
74; and Banning, 81), and tho Court is hound to give full effect to tlin 
language of the exception (Mahomed ix 0 ! nrn. 2 N. W. P., MS)* 

The section has been applied to applications for execution. A plaintiff 
who has obtained a decree during his minority has the option &ihh.$r ot 
applying through his guardian to execute tho decree during his xulmu> 
Uy, or to wait until the expiration of his minority before executing his 
decree. His disability does not cease, because ho» through Mb .guardian, 
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A ct XV m ©fees two or mot & ap pi I cation $ for e xcou fc i on, how a v or long the l u t or 3? al 
OF between them, provided they are M made during hi* minority (Mon- 
1877, ixidimii v. Gkinga, 1. L. ft, 9 Gale., iSI>* See also Jugjivan v. Hawaii, L L. 

* K*. 7 Bomb,, 179 ; Anantharnmn. Ayyar v. Ettuppan^xi, I. E It,, 1 Mad,, 

119 ; aud pp, 2f?7 f 8$^ 261, Supra. 

It la apprehended that, as sec, 7 of Act IX of 1871 did not apply to 
appUtiatiMfi a minor who obtained a decree before the 1st October IjjM* 
in a suit instituted after the 1st April 1573, was bound to make his first 
application for execution within the three years allowed by art. 167 of 
that Act, His second ax^plioation* if made after 1st October 1877, would 
bo governed by the provisions of Act XV Seepp. 210, 229, mpra. 

As to the execution of decrees obtained by minors in suits instfbhted 
when Act XIV of 1859 was iu force, see Jagmohim v. Liickmeshur, L L. 
E,, 10 Calc*, 748* 

I f a minor who 1ms obtained a decree does make an application for 
execntiou, and such application h granted under mo. 220 of the Civil 
Procedure Code, hts subsequent applications must, It is apprehended, be 
governed by the twelve years' rule laid down iu that section. 

It is laid down, as a general rule, that infancy is a jmnonal privilege, 
of which no one can take advantage but the infant himself (Behad v. 

Beuij L U Ik, 3 AlLj 408, 4i2;. Bee also pp, 2M> 26(>, wjpm* 


gift 7, 

lllustra. 

Uuus* 


Illmtmtwnx, 

(a,) The right to sue for the hire of a boat accrues to A during 
his minority. He attains majority four years after such accruer. He 
may institute his mit at any time within three years from the date of 
his attaining majority, 

[The plaintiff bore gets an of four years, Bee art, 50, 

ached, it, which proscribes a period of throe yearn.] 

(&,) A, to whom a right to site for a legacy has accrued during his 
minority, attains majority eleveu years after such accruer. A has, 
under the ordinary law, only one year remaining within which to sue, 
Jiufc under this section an extension of two years will be allowed him, 
making in all a period of three years from the date of his attaining 
majority, within which he may bring bis suit. 

[Bee art. 122, The plaintiff here gets altogether a period of fourteen 
instead of twelve years, to bring his suit.] 

(<?.) A right to sue accrues to Z during hi^ minority. After the 
accruer, hut while Z is still a minor, he becomes insane. Time mm 
against Z from the date when Ids insanity and minority cease, 

[This m an instance of a double and successive disability. The second 
disability mptirwmtJS before the first disability has ceased. It is a case of 
successive disability in the same person.] 

(d.) A right to sue accrues to X during his imnorily. X dies 
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before attaining majority ami is succeeded by Y, hi3 minor son. .1 irae Act XV 
rues against Y from the date of tils attaining majority, 

[This is a case of gmcettirv disability in different persona, the minority of - 

the logal representative at the time of the death of his minor predecessor.] 

(e.) A right to sue for no hereditary office accrues to A, who at the 
time is insane. Sis. years after the nooruer A recovers lvis reason: A 
has six years, under the ordinary law, from the. date when his ir.sam- 
ty cc.i-ed Within .which to institute a suit. No extension of time will 
be given him tinder tins section. 

[Koto the plaintiff gets no esUwion of time by reason of theyimhiro 
in the last para, of see. 7. But ho is not obliged to sue befu Jvnthe expiry 
of the twelve years allowed to hiui by the ordinary law. Sou art. Jill, 
and p. 266, *xym.] 

(,-.) A right to sue ns laucliord to recover possession from a tenant 
acemes to A, who is an idiot. A dies three years after the accruer, 
iiis idiocy continuing up to the date of his death. A s representa¬ 
tive in interest has, under the ordinary law, nine years from the date 
of A’s death within which to bring a suit. This section does not 
extend that time, except where the representative is himself under 
disability when the representation devolves upon him. 

[See art, 13!$ which prescribes a period of twelve years. If A’s represent- 
tit,i vein interest, upon whom, the representation devolve* on A’s death, is at 
that times himself under disability, the principle of illustration (d) will 
apply.] 

8. When ouo of several joint creditors or claim ants is under Sec. 8, 
Disability of one joint such disability, and when a discharge 

creditor- car be given without the concur rcnoo oi 

such porsern, time will run against them all: but where no such 
discharge can he given, time will not run as against any of thorn 
until one of them becomes capable of giving such discharge with¬ 
out the concurrence of the others. 


Illustrations* 


(a.) A incurs a debt to a fmn of which B, C and D arc partners- 
B is Insane and G is n minor, D can give a discharge of the debt 
wdhottt the concurrency of B and 0, Time runs against B, 0 and IX 
(t>.} A isumra a debt to a firm of which Jil, F and G arc partners. 
K and F are inaaitc, and G is a minor. Time will not run against 
any of thorn until either VI or F becomes sane, or G attains majority. 

Bee pp. 2EW, # t t . 

* * A l - T1 . . . ^ i m A h A .1 L U\fY1f 1 . f . ■ 


0. When onca time lias begun to run, Sae. D 


Continuous luntdng no subsequent disability or inability to 


of time* 


mo stops it; 




520 


APPENDIX. 


Sec* 10* 


Act XV Provided that where letters of ndmfniatralion to the estate of 
j”j ? . a creditor luivo been granted to his debtor, the running of the 

-time, prescribed for a sait, to recover the debt shall be suspended 

while the administration continues. 

The concluding portion of poo. 11, Act XTV of 1859, partially corres¬ 
ponded to this section. See pp, 235—210, -supra. 

Where time lias begun to run owing to the right to sue having aoerned 
to a person not labouring under any legal dilability, the subsequent 
disability of his son or other representative i.s not a ground of exemp¬ 
tion from the operation of the ordinary rule (Mohabut v, Ali, 12 W. II., I j 
Siddbeshur V. Sham, 23 W. K,, 285 ), 

A disability or inability to sue, even at the time when the right to 
sue accrues, is not ft ground of exemption, unless it is a disability or 
inability within the meaning of sec. 5, sec. 7, the proviso to sec. 9) 
sec. 13, sec. 15, see. 17, or see. 18. Soo pp. 237—239, supra, 

10. Notwithstanding anything hereinbefore contained, no suit 

Suits against express against a person ^in whom property lias 
trustee and their re- become vested in trust for any specific 
presentutives, purpose, or against his legal representa¬ 

tives or assigns (not being assigns for -valuable consideration), 
for the purpose of following in his or their hands such property, 
shall be barred by any length of time, 

Scetioji 2 of Act XEV of 1850 corresponded to this section* 

See pp, 158—100, and 2'A2, mpra. Sec, 0, and arts. 98 and 100,18$ and 134. 
A " trust” according to Act II of 1882 , in an obligation annexed to the 
ownership of property, and arising out of a confidence reposed in, and 
accepted by, the owner (ie. f tho trustee), or declared and accepted by Mm, 
for the benefit of another (i-#,, the beneficiary or cesfiii quo trust) > or of 
another and the owner, A person legally appointed to succeed a dis¬ 
charged trustee is also a trustee, 

A fiwi'trusfe, or au obligation in the nature of a trust* is not a trust 
properly so called. A resulting trust* or a constructive trust, is only a 
fjwtn-tnmu A precatory trust, according to Spence, is an express trust, 
and ao long as the purpose of the trusiris specified, or necessarily Implied 
from the words used by the author of the trust, it is a trust within the 
meaning of sec. 10. 

Implied trusts, or trusts which the law would infer merely from the 
existence of particular facts or fiduciary relations, are not “ trusts n within 
the meaning of this section (Kherodemouey v, Doargamoney, I, L* 11., 

4 Gala, ||5). 

An executor, a partner, an agent, a director of a company or a legal 
adviser Inn? ajldmiart/ character* but none of these persons is uoe$i$&rily 
a trustee in the strict sense of the word, (See I* L. It, 1 Gale*, 455, 409.) 
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A deposit or a bait men t does not create such a trust (Banning, 187), As 
an executor takes the estate subject to the claim of creditors, a charge 
of debts generally iu a will upon the testator^ estate does not make the 
executor a trustee within the meaning of see* 10; but when parti¬ 
cular property h given upon trust to pay a particular debt or debts* 
t|fe executor has a new duty imposed upon him, and ho is a trustee 
within the meaning of the section so for as the particular property and 
the particular debts arc concerned (Amuido Moyee r. Grish GhiliKlei, 
X,. L* R, 7 Cala, 772; Greeiider v. Mackintosh, X, L. R ? 4 Cule. f 897)* 
So, where au agent is entrusted with fund a for the purpose of being 
employed In a manner in purchase of la#o|or stock, it has 

been held in England that there is an express trust to which the Statute 
of Limitation does not apply. 

In order to make a person an ex:;areas trustee, i.t musts appear cither 
from express words or clearly from the facts that the author of the 
trust has intrusted the property to the trustee For the discharge of a 
fi&rtvynlc&r obligation, (See Bar kid v* Daulat, I, Xu IV, 4 AIL, 187, 18 If ) 

f* Property has become rrstwlf Trust-proper by includes trust-money* 
(See Thaekersey v* Hurbhum, L L. IV* 8 Bomb,, 482,) 

Where p or per ty in held in possession by a trustee, it has be ome f “ vested 
in him, although the ownership has nob legally devolved upon him (per 
Maikby, J., iu Khorodoinonoy^ case, I. L, R y 4 Calc,, 455, 4G8), But, 
according to the Indian Trusts Act, 1882, the trustee is the legal owner 
of the trust-property. 

For a specific purpose. A purpose specified by the author of the trust 
(L L, IV, 4 Gale,, 470), Some defined or particular purpose or object 
(L L, lV f 4 Calc>, 923)- A trust fora specific purpose in sec, 10 does 
not perhaps correspond rraethj to an express trust in the English Act* 
(See i.L. R., Mfalo , 470,) 

Legal representatives or assigns. See p. 204 (note), supm, and Azim- 
munnossh «?* 0, Dale, 6 Mad,, 455, A legatee oi: the trustee Is bound in 
the same way as the trustee himself. 

Assigns for valuable consideration. If the assign for valuable consi¬ 
der at Urn purchases the property in good fmth l and -without notice of 
tlio trust, he has no necessity to rely on any law of limitation, (Sec 
Darby and BosauqueV 843 ; I; h. R. ? 1 Bomb*, 209 j and sec, l>4 of Act II 
of 1882;) 

If the assign i^ mere% a purchaser for a valuable consideration, arts* 133 
and H14 protect him after the la§u of twelve years. Bub if the assign U a 
volunteer with or without ifotice, time does not run iu his favor, in the saw 
way as it does not run in favor of the trustee or his legal represontative. 

As to the old law on this subject* see p, 188. supra A 

*• For the purpose of following in his or their hands mch property* 15 
This means u for the purpose of recovering the property for the trusts 
in qoesbiou.” When property is used for some purpose other than the 
proper purpose of the trusts in question, it may bo recovered, without 
any b^r of time, from the hands of the trustee, his legal representatives 
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or assigns (not being assigns for valuable consideration), If the plain* 
tiff Hues oily for his own personal right to manage, or in sonic way 
to control tho management of the trusts, sec, 10 does not apply, ‘Where 
the defendant admits that he U a trustee, and says chat he is applying 
tho property to the trusts in question* and there is no evidence to shew 
that ho is not no applying tho property, ;-tee. 10 has no application 
(dlaiwaiib v. Furon, I. L. R, 6 All.. 1, P, C,) A claim to vindicate tho 
personal right of a trustee to the possession of property against another 
person claiming such right in the same char act or in not governed by 
sec, 10 (Karim Rhnh i\ Xafcbau, L L, R,. 7 Mad., 417). Compare Breenath 
Rose r. Radhanath Rose, 12 0. L, It., 371, in which lniacondtict on tho 
part of the trustee was proved. Where the trusts under a will ov deed 
are iuvalid? or become inoperative, any person claiming adversely to 
the trust, or on failure of the trust, cannot claim the benefit of sec. 10 
as against the trustee appointed by such will or deed, A suit by such 
a person in not a suit to enforce the trust# (X L, R, 4 Calc,, 455 ; 
:r. L. R*, $ Calc,, 768, 801; and 12 C. L, E. r 374), in England, the 
Statute of Limitation does not apply to a suit for an account brought by a 
ees&pi q%e trust against his trustee under an express trust, although 
in certain oases, where the relation of trustee and cestui que trust in 
admitted to be no longer subsisting, and in a lew other cases, the Court 
will refuse relief on the ground of laches and aequiescenco. The 36 and 
87 Viet., c, 66, sec, B5, cL 2, enacts, that ** no claim of a cestui qm trad 
against his trustee for any property held on an express trust, or in 
respect of any broach of such trust, shall beheld to be barred by any 
Statute of Limitation." (SeevL L. it., 5 Calc 913 and 

In Sftroda BroJoaabU, I, L. R, 5 Calc,* 910, it was held that where 
the object of the suit is not to recover aayproperty m specie t but only 
to have an account of the trustee's stewardship, tho plaintiff cannot 
have the benefit of see. 10 T The correctness of this decision has beau 
in a manner questioned in Hu to Tarim, I- L. R> 8 Calc., 766, It was 
held in this last ease that a suit against trustees to charge certain 
property with trusts created in respect of sueli property, and for mb 
actum tit y wan governed by ecu. 10. Under see. 2 T Act XI V of 18r>9, no 
suit whatever, by a cestui qm trust against a trustee in his lifetime s was 
barred by limitation, I. L, B,, 8 (lalo M 788 ; follows Savoda # case. 

In Act XV of 1877, there is no express provision for a suit agai nst 
& trustee for the loss occasioned by a breach of trust; but it has been 
recently held by Booth, J., that where truft-mouey has become vested 
in the trustee for n specific purpose, and the loss of such money him 
been caused by the trustee’s misconduct and improper dealing with it, 
a suit by the riesttii que trust against the trustee for a refund of the 
money, although it has passed out of the hands of th - trustee, is a suit 
for the purpose of following the trust-property within the meaning 
of hoc. 10 (Thaokorsey v* Hurbhoum, L I ii Jt M 8 /tomb., 432, 469), 

H Folio whs g such property,** Recovering the property originally 
intrusted to tho trustee* or the property into which it has been converted* 
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provided it 'is capable of being traced in tha bands of the trustee, or bis J 
rei t-esenbativea not being 1 assigns for valuable consideration. (See sec. 63 ] 877 _ 

of the Indian Titbits Aot.) < - 

A Lthough see. 10 speaks of suits again.at trustees and their represents- 
tfvea, and does not say that the suits to wbioh it refers must be insti¬ 
tuted by any particular person, it has been held that the section only 
applies where a trustee is sued by a cestui qw trmt (Kharodemouey «. 
Doorgaraoney, S O.L. R.,U2 ; same case on appeal, I. It. It., t Calc., 435). 

H, Suits instituted in British India on c$ntra6ts entered Sec, U. 
Suits chfieiguW intomtt ***8" country aro subject to 
tracts. the rules prescribed by this Act. 

Hi) foreign rule of limitation shall be a defence to a suit 

h„i 5 . limitation to.Brittrt. Mi» § » 

law, entered into a foreign country, unless the 

rule lias extinguished the contract, and the parties were domiciled 
in such country during the period proscribed by such iuit>. 

See pp. 43.48, and 230, .mpra. 

A suit instituted in a. foreign country on a eon tract entered into m 
British India ia governed by the limitation law of such foreign country. 

A bond signed and sealed in British India, if sued upon in England, is 
governed by the twenty years' rule under tho 3 and 4 Will. IV, o. 42 
(5 C. P. D., 420). 


PART III. 

COMPUTATION OF PeUIOD OF LIMITATION. 

* 

[The pm visions of secs. 5, 7, $, and 0 are intimately connected with 
the rules in Pats IIX For the probable reason of those provisions being 
placed in Part II, see pp, 238 (note) and 245, mpr<i.\ 

12. Ill computing the period of limitation prescribed for Sec. 12. 

any suit, appeal or application, the day 
which right to sue’ a°c- from which such period is to bo reckoned 
erues, (shall be excluded. 

[Sea pik 234, 2Sfi, jnprti* h 

See p. 203 as to how a number of Months or years If calculated.} 

I a computing tho period of limitation prescribe*! for an appeal, 

, a a application for leave to appeal as n 
K'cclusion in eaae of . r ^ m 

app uis ami certain ap- pauper, and an application lor a tei uni 

plications, 0 f judgment, the day cm which the judg¬ 

ment complained of WAS pronounced, and the time requisite for 
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Sec* 12, 
pant. 3. 


obtaining a copy of the decree, sentence or order appealed 
against or sought to be reviewed, ahull be excluded. 

See. 3.>.? of Act. VIII of 185!) partially corresponded to this paragraph. 

This paragraph does not mention an application for the admission of an 
appeal to Her Majesty in Council under sec. 177. Time rer/wtiite for 
obtaining a copy, &e., shall he excluded. If the delay in obtaining a. copy 
is due to the appellant or applicant Mmclf, he cannot claim the bene¬ 
fit of this provision (Rainey ». Ur ought on. I. L. R., 10 Calc.. 652, 6(S1). 
Ti n application for a copy must be made before the expiry of the pres¬ 
cribed period (20, 30. CO, or 00 days). 

See I. Ij. R., 10 Calc., fi&fb 

Tinder Circular No. 31 of 30th August 1870, of the Calcutta High 
Com t, the whole of the court-fee and also the fees for the preparation 
of the copy and the materials for it must be supplied before the appli¬ 
cant is entitled to any exclusion of time. 

The time between the date on which the copy is ready for delivery, 
and the date on which the applicant chooses to take delivery of it, is 
not a portion of the time requisite for obtaining a copy (Gopal v. 
Brojo, 0 0. L. It.. 293). 

In computing the time requisite for obtaining a copy, the day on which 
the requisite fees and papers have been fried, and the day on which a 
proper officer of the Court certifies that the copy is ready for delivery, 
must each be counted, and the whole time between these two dates, 
both inclusive, are to ba excluded in the computation of the period of 
limitation. (See W. R., Crap No., p. G45 ; 13 W. It., 215 ; D C. L. R., 29!!.) 

"Where a decree is appealed against or sought to be reviewed, 
the time requisite for obtaining n,copy of the judgment on which 
it is founded shall also bo excluded. 

Where a decree is appealed against. It lias been held that these words, 
though ambiguous, include the filing of an application for learn to 
appeal to Ilcr Majesty (I. L. ft,, 1 All.. 544). Rut us para. 2 docs not men¬ 
tion snob an application, it is apprehended that this para, dees not apply 
to appeals to the Privy Council. Strum, O. J., has. on other grounds, 
held, that the paragraph does not apply to such appeals (iiirf). It has also 
been held by a Full Bench of the Allahabad High Court, that the para¬ 
graph does not apply to appeals under the Letters Patent (Fazul v. Phul, 
I. L. R, t 2 All., 192). These Letters Patent appeals are governed by the 
rules of the Court. (See 12 W, It., 158.) 

This paragraph overrules Juggonunth v. Showmtfcim, 24 W. It., 10,5, 
h. 13., aud allows exclusion of the time requisite for obtaining a copy of 
the judgment, 03 well as of the time requisite for obtaining a copy of the 
decree. 


Sec. 1 2 , In computing the period of limitation prescribed for an 
para, i, 
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application to'set aside an award, the time requisite for obtaining Act XV 
a oopv of the award shall be excluded. Q.L 

* * 1v> i t , 

See ait. 1 dS ; See alio see. o22, Civil Procedure Code. - 

lli. In computing the period of limitation prescribed for any Sec. 13. 

Exclusion of time of suit » thc ihm ' during which the defendant 
defendant's ainence lias been absent from British India shall 
from British India. fao exelnded> 

Sett; 13; Act XIY of 1869, corresponded to this section, 

Seo pp. 237 and 246, supra, and I* L, £t., 8 Bomb., fiGL 

This section does not apply to appUmtions (Ashan i\ Chmgarmn, 

L L, B** 3 AIL, 185). 

PlmnftjT* absence from British Mdia, or defendant's imprisonment 
in British India, is nob a ground of exclusion, (Bee 10 W, It., 253,) 

As to whether sec, 9 modifies the provisions of this section, see Nacanji 
tvMugairain, I L. R,, 0 Bomb., 10H ; Beake r, Davis, L h, R& * All,, 639, 
and p, 237 (note 6), Mtffiti,. The section applies whether, during the 
absence, service of summons on the defendant can be made or not. But 
the section does not prevent the plaintiff from suing the defendant if 
he can, The language of the section applies oven to cases in whim the 
defendant is represented by an agent in this country by whom suits for 
ami against him may bo conducted hero. But see Harrington v, Gonesh, 

L L. ik f 10 Calo,, 440, where, on an ens parte, hearing, a Division Bench of 
the High Court refused to give eff eet to the plain moan mg of the sec- 
tion, (Bee pp, 247,248, supra.) % here is no express provision in tins 
section as to what should be done in the case of the absence of some of 
several defendants. Sec- 3 expressly provides for the disability 
of mmw of several plaintiffs, and sec, 21, for acknowledgments and 
payments made by mm of several defendants, but no such proviso is 
attached to sec, 13, According to the grammatical meaning of the 
section, the absence of some only of several defendants, even if they are 
joint-debtors, will not suspend the r u n nin g of time, (Bee Perry v. 

Jackson, Darby and Bosimqnefe, p, 38; and Angell, para, 804, note.) 

And if the plaintiff waits for the return of the absent defendants, be 
will often find himself altogether barred by limitation, (Boo Hemendro 
y, UajendrOj R B. K, 3 Calc., 3dt>, 36G.) 

Mere entry within British jurisdiction for a temporary purpose, for 
instance, by touching in a vessel at Bombay, may not be a sufficient 
termination of the absence from British India, (Bee Banning, 87,) But 
if the defendant has returned to British India, the plaintiff b vjmranm 
of the fact does not suspend the miming of time against him. 

PL In computing the period of limitation prescribed for any Sea. 14, 
EKolwkm of timo of suit, the time during which $$» jpbintiff v>u *' 
.proceeding b<>H& Jide j 1!ls been prosecuting with due diligence 

diction, another civil proceeding, whether m a 
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Act XV Court of first instance or in a Court of appeal, against tlic 
l$jj t defendant, shall be excluded, where the proceeding ia founded 

-- iipon the same cause of action, and is prosecuted in good faith 

in a Court which ? from defect of jurisdiction, or other cause of a 
like nature, is unable to entertain it. 

Bee* 14, Act XIV of 1859, corresponded to tins para. 

See pp* 24$ and 217 t mpra, and the table of exceptions. 

The plaintiff. The section will not apply if the former proceeding 
was not prosecuted by the plaintiff or by some person under whom ho 
claims (Ihvjah Borodakant ^ Sookmoy, 1 W> It., i9). 

Prosecuting with duediligence another civil proceedfng.’ 1 “Prosecuted 
in goo cl faith* r 1 14 ;i K 1 he r m * 4 ] j r oh t; i c u 1 1 ug 11 is In gen era l a ppl icable to a 
proceeding by a person tw But the term bits been applied to a 

person who as defendant in a former suit ha 1 been tiiisucecaafully urging 
a claim of act-off* (See Maharajah Jugut&udcr v> Dm Dyal, 1 W, R., 310,) 
Bub such a person cannot claim the benefit of this section unless 
the aefc-ofl: was disallowed for some defect of jurte&ietton or some other 
defect of a like nature (Hafizimrmsa v. Bhyrab, 13 0. L* It,* 214). 
Where the plaintiffs supposed that they hud a right, in the first suit 
against them, to churn a particular sum by way of set-off, and in this 
they turned out to be wrong in point of law, it was held that they were 
not eu titled to the benefit of this flection (ifrto?)* Meeting an appeal 
presented hy the defendant on the ground of want of jurisdiction U 
prfWi'Mhyj ii suit within the meaning of this section, See ItopL 2. So 
also, resisting an appeal on the merits, when the Court of its own 
motion dismisses the suit for defect of jurisdiction* 

A plaintiff is engaged in pr&wwtinjp a <d.rii proeecdlny with due dili¬ 
gence, whilst he is considering whether or no he shall appeal against 
the decision of the first Court* If he appeals at any time Within the 
prescribed period, ho may claim a deduction of the whole period which 
elapses between the decision of the first Court and the disposal of the 
appeal (Rajkisto n Beerchimdev, G W. fit*, 80S)* 

Whether a suit was prosecuted in $m<l faith ami with dm dill- 
f/GMc * must* in almost every case* be more or less a question of dcgi ae, 
and the same course of action which, on the part of a plaintiff in a 
Presidency-town within reach of Tailed advice, would indicate bad 
faith or want,, of diligence, might be consistent with both good faith 
nud diligence in a wo/ns si l community unfamiliar with the refinements 
Of the law, and practically mop-# oomilw on such matters (Hbeth 
Kahandas if# Dahiabhah I, L. R.* 8 Baiflb,, 1B2,181)* Prosecuting an appeal 
or other proceeding which is exjn^ly prohibited hy law ia not pro- 
scouting a civil proceeding in good faith (It rim Daaa lk Watson, W, It., 
Gap No*, 371)* 

Prosecuting a suit until It appeared that the defendant died some time 
before the filing of the plaint, doea not necessarily shew want of good 
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fait*,ft and duo dllifjftMa The plaintiff may satisfy the Court that, in 
n ob asee t fa imUgw hefcfter tfto party again sfc wh om hn Was p rm &ml ing 
was dead, he was not wanting in due earn and caution (Mohun (Minder 
n Azeem (3az$e> 12 W* IL ? +5), 

unclervalning a suit and institttttiixgf it in the M%nd$b 
C#rt P who throws it out for want of jurisdiction, is not prosecuting a suit 
in good faith. 

Another civil proceedings* A suit* &n tippi ng or an OppUcMim to a 
Civil Court is a civil proerrdhig. A proceeding to recoct znesrie profits 
in the execution, department, and a subsequent auit for means profits, are 
both civil proceedings* A proceeding before the Magistrate is not a 
civil proceed tag* 

“' Whether in a Court of first instance or in a Oonrfc of appeal" An 
arbitrator or a conciliator is not a Court. (See Monhbbr V, Gubiapa, 
I. Ii, E.,6 Bomb., il 1.) But the time intervening' between the application to 
a conciliator under tbo Dokkhan Agticn! Wests’ Uelief Act, 1879. ami the 
grant of a certificate by him, must be excluded under sec. 48 of that Act. 
in computing tho period of limitation of nu.ita by each agriculturist 
(Durgaram r. Sbtipahi.T. L. E,. S Bomb.. 411). 

Appeal includes special as well as regular appeal. The whole time in 
which a plaintiff has been fruitlessly engaged in prosecuting a suit 
hunt). Me, and with duo diligence, for the samo cause of action, in which 
ho fails in consequence of a final determination in tho suit, whether upon 
appeal or otherwise, that the Court in which the suit was brought had no 
jurisdiction, is to bo deducted (Lukhinaram v. Khattro, 2 4 IV. It., 407 
(note), 1’. 0.) 

11 A gai nst tkedrtf.ndn.vtA A former proceeding against a person other 
than the defendant, or any person from or through whom the defendant 
derives his liability to ho sued, is not sufficient (Muast. Munna v. Lnliee, 

1 W. E.. 121). A former proceeding against one of tho defendants in f.ho 
subsequent suit is not sufficient, specially whore tho former proceeding 
was nonsuited for nonjoinder of the parties who are made defendants 
in the subsequent suit. In such a case the plaintiff's claim against none 
of the defend ants will bo saved by see. 14 (rulmadhub v. Kriato I)a*s 
fi W.B„ 281 ). 

A proceeding bona, fuie commenced against a debtor who is dead 
at tho time may be a good proceeding under this section against tho 
legal representatives of tho debtor ; but a proceeding against a person 
erroneously supposed to be the legal representative of the debtor is not 
a good proceeding (12 W. It,, 45, ]Q Bomb . 221). 

“ Same cause of action.” The claim or demand which tho plaintiff 
Rooks to 'enforce, if recoverable, is a ** cause of action” (Hurro Chunder 
v. 8hoorodhou.ee, 9 IV. It., 402,40fi). 

Toe eauso of action mnsfc be tho $d»w in both the proceedings. Where 
tho plaintiff brought two suit?, one against one branch of the family, 
and the other against another branch, to recover a nhare of that portion 
of tiro property which was iu the possession of each, and these suits 
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ACT XV were rejected on the ground of their having been improperly brought, 
of it was held that, in bringing a consolidated suit for a general partition 

1877, agaiqBt all the sharers, tin.' plaintiff was not entitled to deduct the time 

occupied in prosecuting his former suits (Jotaram v. Bat Gnnga, 
fi Bomb., 228), A claim of a proprietary right is not the same as a claim 
of a mere leasehold right. (See Parakut -v. ISdapally, 2 Mad.. 286.) 

“ In a Court which from defect of juri.sdkitim or other cause of a like 
nature is unable to entertain it.” The term “Court’ has not been 
defined to mean a Court having authority in British India or established 
by the Government of India in British India. It may possibly include 
a foreign, Court. (Bee Parry e. Appesami, I. I, R., 2 -Mad., 407.) 

In sec. 14, Act XIV of 18o&, the words “of a like nature” wore 
not used ; but the interpretation put upon the words “ other cause" 
was. that the other cause must be of a like nature with “defect of 
jurisdiction.” (For this principle of interpretation, sec p. l7fi, note, 
supra; and I. L. It., 8 Bomb,, 398, 401,) For the words “unable to 
entertain it” iu Act XV, Act XIV had “ unable to decide upon •it” 
and Act IX bad “unable to t-ry it." In Horco Shoorodhonee, 9 W. 
E., 409, Peacock, C. J,. was of opinion, that there was wo difference 
between “ not having pon'er by law" to decide upon a question, and '* being 
unable for want of jurisdiction to decide upon it,” and that at all events 
“ not having power or authority by law " whs a cause of a like nature 
with defect of jim-sditdivn. But the majority of the Court were of 
opinion that it was one thing to say that a Court had not th a power to 
make, or could not properly make, a paHieular order iu a suit, and 
quite another thing to say that the Court had not jurisdiction to enter¬ 
tain the suit, or the particular application which it ought not to grant. 
Where a proceeding in the execution department for recovery of mesne 
profits had been finally dismissed, because the Appellate Judge thought 
that the Lower Court had no power to import into a decree what it did 
not expressly declare, it was held by the majority of the Court that tho 
proceeding had not heen dismissed for defect of jurisdiction or other cause 
of a like nature. 

But where a Court had not really judicial cognisance of the suit until 
a preliminary condition (such as the filing of a certificate from the 
Collector under a special Act) had been satisfied, it was held that there 
was a defect of jurisdiction within the meaning of tho section (Putali v. 
Tulja. I. L. It. 3 Bomb., 223, 227). 

It was held by Sir Barnes Peacock, C. J., that a Court had no jurUtlie- 
tim to decide suit brought against a party who had died before the 
institution of the suit (13 W. It., 4E). 

Them is no defect of jnrudktion, or a like defect, where a suit is 
dismissed for the plaintiff’s omission to give the boundaries of the laud 
sued for (Ciumder v. Bisses# uree, G W. R., 181) ; or where a suit is dis¬ 
missed because It is brought by au agent iu his own name (Kaiend.ro v. 
Bulaky, I, L. R,, 7 Calc., 367) ; or where a claim to set off is disallowed 
because it is against the law relating to pleas of set-off (13 C. L, Ik, 
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214): or where a Court refuses to entertain a suit lor inis joinder of Act XV 
p!nititiffs (Karri v. Gobind, I, 3 j, 2 A1L ? 4IT j see Beopershad it, ? B ’ 

Priiliab Koeree, 13 C, Ip* R,* 2IS, as to mi^jomder of causes of action J* 
an d in i s;j ol nd or o £ p ar fci es ) * 

A suit dismissed for nou-seryice of sunmions under secs, 97 and ih)a 
of the Civil Procedure Code*, or dismissed under sec* 93, because neither 
party appears on the clay of hearing, or witff§mnm under sec* 373, is mb 
a 'iuit which the Court is unable to entertain from defect of jaH&dicttoto 
or other cause of a lik# nature. (Sec 6 W. R* } IS i’ t Pirjade v* Pirjade, 

I, L, R„ 6 Dornb M 381.) According to Sir R, Peacock, any neglect of the 
plaintiff either in stating hia case or prosecuting his suit is not a defect 
of jurisdiction or Ot^r capae of a like nature (5 W. ft., 184, 385). And 
according to Jackson. X,, the inability of the Court must he either softie 
unavoidable oimtnaisbaur.fi over which no ope baa any control, or 
something incidental to the Court itself and unconnected with the acts 
of the parties (6 W. R lf 184, 186), 

It does not matter whether the final decision throwing out a suit for 
want ol jimsdicfcioa is legally right or wrong* If the former suit has 
actually been dismissed on the ground of want of jurisdiction, the plain- 
tiff may claim a deduction in the computation of the period of limit- 
ftiion (9 W. It,, at p* 410). The plaintiff is entitled to the benefit of 
the section even if lie institutes the second suit before the first is 
actually dismissed fox want of jurisdiction (fi Mad., 45). 



Like exclusion in case Proceedings in which have been stayed 1 " 1 " 


of order under Civil by order under the Code of Civil Pro¬ 


cedure, section 20, the interval between 


the institution of the suit and the date of so staying proceedings, 
ami the timo requisite for going from the Court in which pro¬ 
ceedings are Stayed to the Court in which the suit is re-instituted, 
ahull be excluded. 

[This applies where proceedings in a suit are stayed by reason of (ho 
dn fend ant, or ali the defendants, not residing' within the jurisdiction of 
the Court. See Table of Exceptions.] 

fn computing (he period of limitation prescribed for nny Sec. 14, 

Like exclusion in case application, tho time during which the * 
of application. applicanthns been making another applica¬ 

tion for the same relief shall be excluded, where the last-men¬ 
tioned application is made in good faith to a Court which from 
defect of jurisdiction, or other cause of a like nature, is unable to 
grant it. 

Pam, 1 allows a deduction’in the computation of the period of limit- 
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See. 14, 
Kxpl 


SfcCf 15 * 


See. 10 * 


at ion of a mtt t supposing there has lieen a previous or application 
relating to the same matter, 

Thte pam allows a similar deduction in the computation of the period 
of limitation of an #0Heatwto f supposing there ha- been a previous 
^Mieation relating to the same matter, Under this paragraph the time 
during which a decree-holder has been prosecuting with due diligence 
an application for execution of his decree before a Court which he in. 
good faith believed to be the Court having jurisdiction, should be 
excluded in computing the period of limitation. (See Itajah Pixunotlio- 
natii u. Watson Sc Oo„ fc4 W. R. f -103, a ruling in accordance with which 
the law has now been amended,) Application to the proper Court, under 
art 179, gives a/m7fr fttwp. A bond fule application to a wrong Court 
entitles the decree-holder to a deduction in the computation of the 
period of limitation. 

Explanation 1,—In excluding the time during which a former 
suit or application was pending or being made, tho day on which 
that suit or application was instituted or made, and the day on 
which the proceedings therein ended, shall both be counted* 

Explanation 2.—A plaintiff resisting an appeal presented on 
the ground of want of jurisdiction shall be deemed to be prosecut¬ 
ing a suit within the meaning of this section. 


15. In computing the period of limitation prescribed for any 
suit, the institution of which has been 
MnmcQce- ^ayed by injunction or order, the time of 
meat of suit is stayed the continuance of the injunction or order, 
by injunction 01 coder. ^ on w ] J j c ] 1 ft was issued or made, 

and the day on which it was withdrawn shall be excluded. 

See the Table of Exceptions. 

The section does not apply to applicat ions for execut ion, even where the 
execution has been stayed by an injunction. But this difficulty is evaded by 
nonsidering the application of the decree-holder, after the. removal of 
the injunction, as only an application for the continuation of the former 
proceedings (Kalyanbhai v, Ghancsham, I. L. R,, 6 Bomb,, 20 ; Kazi 
Lntful v. Shumbhndin, 10 0. L. R., 143). 

gee the provisions of sec. 325a of the Civil Procedure Code. 


In computing the period of limitation prescribed for n suit 
for possession by a purchaser at a sale in 
execution of a decree, the time during 
Which the judgment-debtor has boon pro¬ 
secuting a proceeding to set aside the sale 
shall bo excluded. 


16. 


Exclusion of time 
during which judg- 
meat-debtor is attempt¬ 
ing to set aside exe¬ 
cution-sale. 
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See the Table of Exceptions, and Go pal v. Raj Ch under, 2 W. II., Act XV 
Mi sc., 9. OT^ 

Hero, tho former proceeding is prosecuted by the judgment-debtor, 
not by the decree-holder or the plaintiff, and the cause of action in the 
two proceedings is not ike mm.e. The conditions of good faith, due 
diligence, and defect of jurisdiction are also not necessary. 

17. When a person who would, if he were living, have a right Sec. 17. 

Effect of death be- to mstitntc a suit 0l ' mako an application 

fore right to sue ac- dies before the right accrues, the period 

* mes * of limitation shall be computed from 

the time when there is a legal representative of the deceased 
capable of instituting or making such snit or application. 

When a person against whom, if lie were living, a right to 
institute a suit or mako an application would have accrued dies 
before the right accrues, the period of limitation shall be com¬ 
puted from the time when there is a legal representative of the 
deceased against whom the plaintiff may institute or make such 
suit or application. 

Nothing in the former part of this section applies to suits to 
enforce rights of preemption or to suits for the possession of 
immoveable property or of an hereditary office. 

See the Table, and p. 2llf} (note), mpra. 

A perfect cause of action cannot exist unless there is a person in. 
existence capable of ioing, and until there is somebody who maybe 
sued. If such a cause of action bus already accrued, and time has once 
begun to run, no subsequent disability or inability to sue stops it, 

(Sec. 9.) 

But where the right to sue has not accrued to a creditor and time has 
not commenced to ran against him, the fact of there being an interval 
between his death and the existence of a legal representative cMahle 
of suing, will have the effect of preventing the running of time against 
the estate of the deceased creditor. IE the cause of action accrues 
dit-rbuj such interval, the legal representative of the creditor will have 
the full period of limitation from the date of his becoming such legal 
representative. So, in the case of the death of the debtor before the 
accrual of the caueo of action, time will not run against the creditor 
until there is a legal representative of the debtor. The principle of this 
rale applies to all oases except suits for pre-emption and suits for the 
possession of immoveable property or hereditary offices. The application 
of the rule to such oases would tend to create insecurity of title. As to 
who are legal representatives, see p, 2(14 (not©), supra. It should be hero 
remarked that an executor may sue before he has proved the will, and 
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Sec. 18. 


Effect oi fraud, 


Act XV he may he lie ha£ proved the will, or after ha hag acted as 

executor before proving An administrator can sue or be sued only 
from the date of the letters of administration; (See Darby and Bosanquet, 
pp*31*33 ; Banning', pp. 229, 232.) 

An adniinistnitor suing under art, SC on a policy effected on the life of 
an intestate person (governed by the Indian Succession Act) illustrates 
the iira t parag i'aph of th is section, 

A suit ior an account under art, 89 against the administrator of an 
agent, whose agency terminated on his death, illustrates the second 
paragraph of this section, (See Lawless r. Calcutta Landing and Sh ip¬ 
ping Co,, L L. ft.. 7 Calc., (527*) 

If such cause of action accrues to a minor or Insane representative* 
he is entitled to the benefit of see. 7 as well of sec* 17. 

I8_ When any person having a right to institute ft suit or 
make an application has,, by means of 
fraud, been kept from the know bulge of 
such right or of the title on which it is founded, 

or where any document necessary to establish such right has 
been fraudulently concealed from him, 

the time limited for instituting a suit or-making an applica¬ 
tion 

(a) against the person guilty of the fraud or accessory there¬ 
to, or 

( b ) against any person claiming through him otherwise than 
in good faith and for a valuable consideration, 

shall be computed from the time when the fraud first became 
known to the person injuriously affected thereby, or, in the case 
of the concealed document, when he first had the means of pro¬ 
ducing it or compelling its production, 

Sec* 9, Act XiV of 1859, corresponded to this'section. 

Sec Table and pp, J 46, 16k 238, 215. and 247, mpi $!i 
A r , JB .— ’For the words 64 adverse possession as against sifleh purchaser 
commences,” in the iaat two lines of p. 164, read 44 the adverse porfsesaion 
of such purchaser m deemed to commence," 

The Jaw of limitation in this country being express, dishonesty ift 
obtaining possmsitm will not prevent the possessor from availing himself 
of the provisions of that law {per Sir Barnes Peacock, C,J., in Kuwar 
Poresh v* Watson, 5 W* It,, 288), The plaintiff’s ignorance of his right to 
sue does not also prevent time from running against him, unless such 
ignorance has been brought about by the fraud of the defendant (Ar¬ 
if ool Lai la (lopinabh, 8 W* 11., 23), In order to constitute fraud, 44 it is 
not sufficient that there should be merely a tortious act unknown to the 
injured party, or enjoyment of property without title while the light ITU 
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owner fs ignorant of his claims 5 there must be some abuse of a confi¬ 
dential position, some intentional imposition, or some deliberate conceal* 
meat of facts ” (21 Reav., 621; Darby and Basanquet, 198). In the 
case of immoveable property! a concealed fraud does not mean the case 
of a party entering wrongfully into possession, but means a case of 
desitfmt. fraud, by which a party, knowing to whom the right belongs, 
conceals the circumstances giving that right, and by means of such 
concealment enables himself to enter and hold (Pet re v* Pet re, 1 Drew, 
■8^3 ; Brown, 505)* 

Seo. 18 applies to three classes of cases, •«&. 

1, Where the umisq of action or the riyht to sue is concealed from 
the plaintiff by the fraud of the defendant* 

2* Where the title on which the right to sue is founded is bo con¬ 
cealed. 

3. Where any doenmuti necessary to establish such right is so con¬ 
cealed, 

regards the .first two classes of cases, the date of the statutable 
cause of action is the date when the fraud first becomes &*mm to the 
plaintiff (or the person from or through whom he derives his right to 
sue). 

til the third class of cases* the date of the statutable cause of action 
is the date when the plaintiff (or the person from or through whom ha 
derives Ida right to me) jink has the means ot producing the document 
or compelling its production* 

Where the original cause of action is fraud, or whore there is fraud 
m the ihwptitm of ft grant, art. 113 will give the plaintiff a similar 
extension of time. 

See. 18 does not apply unless there, has bean fraudulent concealment by 
the defendant of the plaintiff's right to sue, of his title* or of some neces¬ 
sary document. 

If a wrong or tortious act Is done by the defendant, and her fraud¬ 
ulently takes steps to conceal the wrong from the plaintiff, limitation 
does not run against the plaintiff until he discovers the wrong. 

If the vendor and vendee of immoveable property intewtioaaUy; and 
avtimhj finmmd the fact of sale from the plaintiff in order to deprive 
him of his right of pre-emption, time will not run against the plaintiff 
until he discovers the fraud practised upon him. (See Rivaas, 50.) 

A plain fcitf who is mis bed from his estate under color of a he tit ions 
revenue-sale in pursuance of a fraudulent contract, the fraud being so 
contrived as to make the plaintiff believe that he had no right of action 
at all, the fraud would entitle him to claim the benefit of this section, 
See Dwarkaimth t\ Rajah Ajodhyaram. I. Ip ft., 2 Calc., p, 8 (note). With¬ 
holding copies of defamatory official reports with the direct purpose of 
throwing the plaintiff over the period of limitation may be fraudulent 
concealment (1 Ind, Jur., N. S,, 102 ). 

If the defendant, by reason of the relation in which he stands to the 
plaintiff, or otherwise, is bound* to give him certain information, the with* 
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Act XV holding of mok information. though not an active coneeaiment, may 
amount to fraudulent concealment. (Bee Brown, 505, 50o ; boo. XT, 
__' Indian Contract Act,) 

An agent receiving money for his principal, and concealing the fact 
from him, is guilty of fraud ; and this section applies to a suit by the 
principal for the recovery of ^uch money (llosseiu v. Syud Tusaudduclc, 
21 % II, , 215), 

Fraudulently concealing a will from a legatee h a fraudulent conceal¬ 
ment of his title and of a document 'nOgmary to establish his right to 
the legacy to which he is entitled under the will* Bub a document which 
is merely useful iu evidence, is nob a necessary document within the 
meaning of the section (Lakmmanisu v. Aukinid, 7 Mad,, 23 ; see also 
Eobert-aa Lombard, 1 Inch Jur M If* 192). 

A fraud committed by a third person does not extend the time against 
the defendant, unless he is accessory to the fraud, or unless he stands 
in the shoes of such third person, (See Bamdoyal Ajoddhea, L L. R n 
2 Calc., 1; Gopal v, Pesim, 1 B. L. Ik, 7fij 

A person claiming in good faith F and for a valuable consideration,, 
from the person guilty of the fraud or accessory thereto, doe* 2 not stand 
in his shoes. In a mib against such a hoitd Jklo purchaser the plaliifclff 
cannot compute the prescribed period from the date when the fraud ia 
discovered, or even from biio date of the purchase. In such a case, time 
trinz against the plaintiff, and in favor of the defendant, from the date 
of the original cause of action. (See p. !(>!, mtprtif The adverse 
possession of such a purchaser is deemed to commence from the time 
when the plaintiff is deprived of his property by the vendors fraud, 
bo that the purchaser is at once protected on malting his purely 3 if 
the prescribed time has expired previously to his purchase. (Sso 
Banning, ||l.) A donee or legatee of the perpetrator of the fraud, or 
oven a purchaser for value if the putchase is not made in good faith f is 
not entitled to this protection. 

In the first two classes of cases limitation runs from the date when the 
fraud first hmmo Inmen, not from the time when, with reasonable 
diligence, it might hum horn first known or discovered. In this respect, 
the Indian law differs from sec, 2(> of H and 4 Will, IT, C- 27. (Compare 
Bir James Col vile's first Bill for the limitation of suits with his amend¬ 
ed Bill of i 852,} But although want of diligence on the part of the 
plaintiff does not necessarily deprive him of his privilege under sec. 1&, 
i,ae Court may, from the existence of! the mains of knowledge of the 
fraud, find as a faot, that the plaintiff: had actual knowledge of it, (Seo 
8 0. L. It.. 1 84 ; and p. 226, mfpm.) 

In the case of concealed documents, it is expressly enacted that 
tune is to run (not from the date of the discovery of the document but) 
from the dale when the plaintiff first had the manna of producing it or 
com pel ling its production* 

The plaintiff must give clear proof of the fraud alleged by him 
s.Brown, 503, 504 ; I. L. 1L, 3 ijjfiuL, 384, 307, I\ Ch) In a case where the 
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plaintiff alleged that a grant which he wanted to set aside had been Act XV 
fraudulently concealed from him, the Privy Council held that he should ^ ^i 

have stated what was the occasion of the discovery pf the f raud or the_ 

circumstances which led to it -■ and that as i;he plaintiff had been 
guilty of extraordinary inaction, he should have given an explanation 
of his conduct. (Venkateswara v. Skekluiri, I. It. R-, 3 Mad.) 384, 390, 

If. 0.) 


19. If, before the expiration of the period prescribed for a See. 19. 

suit or application, in respect of any 
mS£.wrihn^ Wled "‘ P r0 P wfc . v '<* an acknowledgment of 

liability in respect of such property or 
right has been made in writing signed by the party against 
whom such property or right is claimed, or by some person 
through whom he derives title or liability, a new period of limit¬ 
ation, according to the nature of the original liability, shall 
be computed from the time when the acknowledgment was so 
signed. r,; 

When the writing containing the acknowledgment is undated, 
oral evidence may bo given of the time when it was signed; but 
oral evidence of its contents shall not be received. 

Explanation 1 .— For the purposes of this section an acknow¬ 
ledgment may be sufficient, though it omits to specify the exact 
nature of the property or right, or avers that the time for pay¬ 
ment, delivery, performance or enjoyment has not yet come, or is 
accompanied by a refusal to pay, deliver, perform or permit to 
enjoy, or is coupled with a claim to a set-off, or is addressed 
to a person other than the person entitled to the property or 
right. 

Explanation 2. —In this section ‘signed 1 means signed 
either personally or by an agent duly authorized in this behalf. 

Sec. 4, Act STY of 1859, corresponded to this section. 

See Lecture X, p. 238, supra, and I, L. It., 9 Calc,. 730. 

It has been hold in Bug}and that the following 1 words written by the 
debtor contain a snfjtr.wnt acknowledgment: “ I beg of you to send in 

your account '* (Quincey t>. Sharpe, 1 Es.Jfiv., 72). 

Where the debtor draws a hundi in favor of his creditor, in considera¬ 
tion of the debt due by him, and the hundi being dishonored by the 
drawee, the creditor sues the debtor for the original debt, the debtor’s 
acknowledgment of liability under the hundi is, ou a reasonable con¬ 
struction of see. 19, a suffloicut acknowledgment of liability for the 
original debt (Raman v. V air a van, I. L, R., 7 Mad., 892). 
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See. 21. 


20. Whea interest on a debt or legacy is, before tlie oxpirn-* 
tion of the prescribed period, paid as 

in®M8 1 ff ent of fiiich b y tlie P erson liable to p fl y i!u! dd,t 

or legacy, or by bis agent duly uothomed 

in this behalf, 

or when part of the principal of a debt is, before the expi¬ 
ration of the prescribed period, paid by 
«* Mkrori, his ugent duly 
ized in this bebalf, 

a new period of limitation, according to the nature of the 
original liability, shall be computed from the time when the 
payment was made : 

Provided that, in the case of part-payment of the principal 
of a debt, the fact of the payment appears in tlie handwriting 
of tlie person making the same. 

Where mortgaged laud is in the possession of the mortgagee, 

Effect of receipt of the rece ^ of the Induce of such land 
produce of mortgaged shall, bo deemed to be a payment for the 
laud * purpose of this section. 

Lecture XI. 

Fallowing the rjtio dfrcid&ftdi in Kamhit tK Safegnr. I. L. I\ t} 3 Aik, 
247, F, JB., h has been held by the Allahabad Sigh Court, that part-pay¬ 
ments of jiulfjm$nt*&$pU fall within the terms of see. 20 (Janki in 
tilmlam, X. L. E M 5 All.. 20k See also p. 815* note 4, ^^m), 

All that is required by sec. 20 is, that the fact of a part-payment 
should appear in the hand writing of the person making the same. It 
is not necessary tfiat the appropriation of the payment to principal 
should appear in writing. That may be made to appear otherwise. 
The endorsement of payment on a bond need not shew that the payment 
in made as a part-payment of the principal of tho debt (Jada Aukaunna 
r m $fcdinipaHe Rama, I. L, It,, 6 Mad., 2Hf). 

21* Nothing in sections 11) and 20 renders one of several 
joint contractors, partners, executors or 
mortgagees chargeable by reason only of 
a written acknowledgment signed J or of a 
payment made by, or by tho agent of, any 
other or otilers of them* 

The concluding portion of sea, 4, Act XIV of ISoD, corresponded to this 
section. 

Seepp, 801,302 t and HI4, sypm* 

The plaintiff "'may, notwithstanding this section t shew that the joint 


One of several joint 
contractors., fc e., not 
chargeable by reason of 
a c k n o w i e d g menfc or 
payment made by an¬ 
other of them. 
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contrtu-tor, partner, oxecutor, or mortgagee, who signed the acknowledge Act XV 
moat or made the payment, was acting as the duly authorized agent of ^ ^ 
the other parties. _' 

lb has been held in England that, as long as a partnership continues, 
each partner is an agent for the purpose of making an acknowledg¬ 
ment under the Statute of Limitations, But after a partnership is 
dissolved, one of the late Arm emmet, by his act or admission, involve 
his co-partner in any new liability, aud a payment made by a continu¬ 
ing' partner will not revive a debt to tho detriment of the retiring 
partner (Watson v. Woodman, L. IL, 20 Eq., 721, 730; Banning, 80, 

208). It should, however, be observed that tha provisions of the 
English law on this subject (!) (Jeo. IV, e, 14. sec. 1 ; and I'.i & 20 
Viet., c. 97, sec. 14) do not expressly refer to partner> as the Indian 
law (sec. 21) does. In lihoodesrmn v. Kishuuohand, 25 W. E., 115, 
a Division Bench of tho Calcutta High Court held, that the corres¬ 
ponding provisions of Act IX of 1871 (sec. 20, expl. 2) did not apply 
to cases where one partner, by the ordinary rules of partnership, was 
able to bind his co-partner. Every partner of a firm, which is of a 
mercantile character, is deemed to be duly authorized to borrow money 
and draw and accept bills in the name of the firm. (See sec. 25.1, Indian 
Contract Act, and 10 Bomb., 322.) The members of a carrying company, 
or a mining company, or of a firm of attorneys, have no such ■implied 
authority {ibid). 

22, When, after the institution of a suit, a new plaintiff or Sec. 22. 

Effect of substituting ^miant is substituted or added, tho 
or adding new plain- suit shall, ns regards him, be, deemed to 
tiff or defendant. have been instituted when ho was so 

made a party : 

Provided that, when a plaintiff dies, and the suit is continued 

by his legal representative, it shall, as 


regards him, bo d'mined to have been 


Proviso where origin 
id defendant dies. 


Proviso where origin¬ 
al plaintiff dies. 

instituted when it was instituted by the deceased plaintiff: 

Provided also, that when a defendant dies, and the suit is 

continued against his legal representative, 
it si Kill, as regards him, bo deemed to 
have been instituted when it was insti¬ 
tuted against the deceased defendant. 

See p. 233, xftpra. 

This section speaks of suits, plaintiffs, and defendants, It docs not 
say anything about appeals, appellants, and respondents. Sen. 32 of 
the Code of Civil Procedure, which provides for adding parties m the 
Court of jirgt instance, contains an express reference to this section ; 
but sec, 559 of the Code, which provides for the addition of respondents, 
contains uo such reference. If sec. 22 of Act XV of 1877 were appli- 
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Act XY cable to sea* 559 of the Code, it would bo is the power of the appellant 


OF 

1877 . 


to exclude the discretion of the Court by ill mg his appeal on the last 
day allowed by the Limitation Act for that purpose (M&mokya v< 
Borodn, I. L. IL, 9 Cato , 355, 392). Under Acts YIII and XIV of 1859 also, 
the Appel late Court had a simi Jar discretion in the matter of addin g a 
fresh respondeat to the record (Showdamonee %\ Earn Roodro, S W. 
R. f 3fi7), In a case where the liability of the two defendants was joint, 
an I the plaintiif, by an oversight, appealed against the first defendant 
only* and the second defendant was made a respondent after the time 
allowed for appealing against him., it was held that sec. 22 did not bar 
the appeal, even so far as it affioctecl the second defendant (The Court 
of Wards v, Oaya Tersad, I, L* E., 2 AIL", 107, 10$), But m a case where 
the plaintilf sued two defendants jointly and severally for certain 
monies, and obtained a decide against the first do 1‘end ant only, and the 
first defendant having appealed against the plaintiff, the Judge mads 
the second defendant a party to the appeal, after the time for appealing 
against him had expired, it was held by the Allahabad High Court, 
that see. 532 of the Code of 1877, read with sec. 3ft of thesamo Code, 
made sec* 22 of the Limitation Act applicable to the case (Ranjit v. 
Shoo Fersud, I. L. R, 2 AIL, 487). The Judges, however, made no 
reference in this case to see. 559 of fcho Code, Besides, it is now 
evident from (the amended) sec. 582 of the Code* 1882, that the terms 
" plaintiff 11 and (i defendant JF in sec, 32 of the Code do not include 
H appellant” and “ respondent* 11 

In a ease where a principal and a surety wore originally sued, and 
the plaintiff appealed against the surety only, it was held that the 
discretionary power of directing a person to be made a respondent 
conferred on the Appellate Court by sco. 559 of the Code was not limited 
by sec* 22 of the Limitation Act (Marriekya r, Boroda, I* L* Jt ?l 
9 Calc*, 355), 

Bat where a defendant, haviug an uuappealcd decree in his favor, is 
not interested m the result of the plaintiff*# appeal against a co-defendant, 
ub o, 839 of the Code does not empower the Court to add him as a res- 
po ndo n t to th e ii,pp6& V ( A b m a v a in th B a Ik m h e n, I. L * ft. *, 5 All., 2 99)* 

another case (The Corporation *;* Anderson, I* L. R* t la Calo., 445) 
where, mi the suggestion of the original defend ant that another person 
was liable, this Court made him a defendant, bat the suit being decreed 
against the original defendant, that defendant appealed against the 
plaintiff without making his co-defendant a respomleTit, it was held, 
that the plaintiff could not. after the period for appealing from the 
dc ere o had el a \> > ■■ 1, bo alio we d to uppe a I ag a inn fc th e a d ded cl e f on d a n fc, 
unless lit .satisfied tho Court under mo, 5 that he had fimftteienfc cause for 
not prosecuting his appeal within that period- The question, whether 
the second defendant could bo added m a respondent to the original 
appeal was not considered, probably because, in the appeal against 
the plaintiff by the original defendant, tho liability of that defendant 
couh 1 not be. &b 1 f tod to his co-defendant. 
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If the substitution or addition of parties to the record, in the Court Act XV 
of first instance, takes plaeo after a new law of limitation has come ^ 
into operation, bho suit as regards the original parties will bo governed 
by the old law. and as regards the new parties by the new law. (See See* 21 
Abdul i Mahji, I, L. R>, 1 Bomb., 21)5.) 

Where some only of several joint promisees i m.e to enforce a joint 
contract^ and the other promisees are made co-plaintiffs after the expiry 
of the period of limitation, the ?vhole suit must be dismissed, provided 
the defendant has objected to the nonjoinder in proper time (Ramsc- 
buck w. R&mlal, I. L, It;, G Calc., 81« ; Kalidaa v. Nathu, I. L. ft,, 7 Bomb., 

217 ; Oonmsundiiri Ramji, 9 0, h . R., 13 ; I. L. It., 7 C&lc-, 242). 

In such cases of nonjoinder, amendment is practically useless in 
British India, if it is made after the period of lirnitjfttum (I. L. R, 

C Calc, 823), 

Where the plaintiff sued A to enforce a right of pre-emption, acid 
thereby to invalidate a sale made U> A and B jointly ; and B \vm made 
a defendant after the expiry of the prescribed period, the Allahabad 
High Court dismissed the whole suit (Habibullah t\ Achaibar, L L, 11, f 
i All, 145). 

But where certain property was in the possession of several tort* 
feasors, and plaintiff at first sued to recover from one only, and made 
the other defendants after the limitation period had expired, it w&s 
held that bhc suit was barred as against the added defendants only 
(Obhoy v. Erlfcartha; L L. II., 7 Calc,, 284), 

Where a plaintiff brought a suit as amignee of a mortgage, and was 
subsequently allowed to amend his plaint and sue an attorney of tho 
original mortgagee, it was held that there was no substitution of a now 
plaintiff (Gan&pati v. Adarji, I. L. It., 8 Bomb., 3J 2). 

The substitution of the name of the President of a Committee for 
that of their Secretary, neither of the officers being personally liable, 
is not a substi tuition within Ulo moaning of this section (Mauni u. 

Crooko, I. L. R. t 2 All., 2m), 

Whore the defendant entered Into a contract of loan with the Jmria 
of a Hindoo family, and the kurta sued to enforce the contracts it wm 
held that, that the addition as parties of other members of the family 
interested in the loan after the presold bed period had expired, did not 
prevent the Court from giving the hirti a decree for the whi$e 
amount (Rudha Ohuru ?\ Mohesh Chancier, tl ShomSfS Reporta, p. 99). 

This decision would not be opposed to the ruling in llamsebuok’s case, 
if It was found as a fact that the contract was really made between the 
defendant and the Imrta only, for in that case the joinder of the other 
members was only a m hjoindmr (Bee I. L. B. t 6 Calc., 824.) 

Paras. 2 and 3 of this section speak only of hlwleytil reptdmnfdtive of a 
party at bis death ; hub it has been held t hat the principle of the proviso 
applies to the ax signers of the original parties. When the plaintiff, 
after instituting, his suit, assigns his interest, it i$ perhaps not necessary 
for the assignee to become n party at all; but if he does so, he only con- 
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Act XV tinties the suit, not in mbstitutiim. but in conjnnHim with, and as the 
OB' representative in intci'esfc of, the original plaintiff (Buput i\ junrifc, 
I. I, B., 5 Calc.. 720). 

The principle of the proviso was* under the old law, applied to a ease 
in which the person originally named as defendant was dead nt the time 
of the institution of the suit, and his heirs were ran do parties after the 
expiry of the prescribed period (Sreekishen t>. ftainkristo, 10 W. E., 
317), Bab where the plaintiff) erroneously believing that A was the 
, legal representative of a deceased debtor, brought his suit in time 
against him, and after the expiry of the period of limitation, made the 
true representatives paries to the suit, it was held that the suit was 
barred (Kuvasji r. Barjbiji, 10 Bomb , 224). 

Sea 28* 23* In the tfftse of a continuing breach of contract and in the 

Continuing breaches oase of a continuing wrong independent 
and wrongs. of contract, a fresh period of limitation 

begins to rnn at every moment of the time during which the 
breach or the wrong, as the case may be, continues,. 

See pp, 218, 219. 222, and 241, nupra. 

This section differs from sees. 2ft and 24 of Act IX of 3 871* Whore 
the obligation created by n contract is of a recurring kind, and admits 
of a series of u successive breaches,” this section does not apply, but 
sec, 28 of Act IX did apply to such cases (Bhojraj v. Guhhan, I, L, It,, 
4 Alb, 48,8. Art, 115 provides for some of these cases). Sec* 24 of 
Act IX referred to continuing* nuisances only, and the term 41 nuisance ” 
was defined to mean “anything* done to the hurt or annoyance of 
another’s property, and not amounting to a tiresp^ieu” Sec, 

28 of Act XV applies to any 41 continuing wrong independeat of con¬ 
tract/ 1 

This section is not confined to suits for compensation only. 

A contimiiiig breach of contract. The section contemplates cases in 
which the obligation created by the cohl^tis:^ of a con¬ 

tinuing nature. As for instance, a covenant by a tenant to keep the 
demised building in repair (L L, E* t 1 All., 498. 498), 

If a person, having made a gift of his property to another, conveys 
the same to a third person, his covenant for title, so far m it relates 
to hinpremnt right to convey, is broken at the date of the eon veyance ; 
and sec* 28 does not give the covenantee a continuing cause of action; 
but a covenant for * f quiet possession ” admits of a continuing breach, 
A covenant for further nsaumneo )S is broken by a refusal of the 
covenantor to execute, or procure to be executed, a proper further 
assurance when tendered be him on the part of the covenantee (Raju v m 
Krishna, I* L, R. t 2 Bomb., 278, 292), 

Where an amicable partition of joint property is made between A and 
B, but C haring a claim over the property allotted to B* it was agreed 
that A should pay a certain amount to C, failure to pay the amount 
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to 0 and fcb ua to make B'a title perfect, was held to be a continuing; Arrr XV" 
breach of contract (Inulad v, Nijabat, I, L. R. # 6 All,. 157), 

The question as to the more or less oontliuious nature of covenants for * 

title and for further assurance, was considered by icily, C.R., in Spoor 
i\ Green (L. R., 9 Exdb^, 91)), According to the Chief Baron, a covenant 
for title and a covenant for further assurance are continuing covenants, 
and the breaches of them continuing breaches. The covenunteo la not 
bound to sue until the ultimate damage has been sustained. The Statute 
of Limitation is wholly inapplicable to breaches of the covenant for title, 
except where the right, of action is upon an eviction of the whole pro¬ 
perly conveyed, so that there is no land with which the covenant may 
run, and nothing loft upon which the covenant can operate, (See Ban¬ 
ning, 176, 183.) 

The relation of husband and wife (so far as it is the result of a 
contract) furnishes another iltuatrafckm of a emtinumg obligation,, 
and m long us the wife withholds herself from her husband, there 
is a continuing breach of contract. (See the ruling of a Full Bench 
of the Punjab Chief Court, cited in jlivaa’s Limitation Act, p. 102.) 

A continuing wrong independent of contract. A tort ,T Is a wrong 
i ndepcudeu l of cou tmet (B roo m + s Conune u tar Les.) Tho term ** tort” 
in used to signify such wrongs as are in their nature distinguishable 
from breaches of contracts. Torts are often considered as of three 
kinds, vte; or the otkivsion of some act which a man is 

bound to do ; MUftUh dnctij being the improper pcrfoi nutnvo of some act 
which ho rfuty lawfully do; or maf/oamftoe, being the conimimon* of 
acme act which is nulw/tiL (Stephen's Blackstono.) 

The Bowing of water turn defendant's premises into the plaintiffs land, 
when the defendant has not acquired any easement over such land, is 
a Lumiinit'uiy wrong. (Sec Ramphul %\ Miaroelall, 24 W. IL, 97.) Obstruc¬ 
tions to or diversions of watercourses are also continuing wrongs 
(Rajrup i\ Abdul, I. L. It., fi Calc., 394, P. 0. See also L L, II., 1 Mad., 

335; and I, Xa R., 6 Bomb., 20). As long as a tmimnoe remains in force, 
the person affected by it has a continuing cause of action, and m?ty 
recover damages on account of it, or sue for an injunction for its removal, 

A treaptm on immoveable property continues to be a trespass until the 
Occupation of the trespasser cornea to an end (Narasmnia v 4 Ungu- 
pathi, 1. Lu It., 6 M a& f 176* 178). 

False impri&onnieub is ft* uoutiimiag wrong, which is specially provided 
for by art. 19. (See p. 241, mpm.) 

24. In the case of a suit for compensation for m act which Sec, 2b 

Suit for compel d ° fi3 110t * ive rise . t0 a cause of actiotl 
tion for a«t not action- unless some specific injury actually results 

aam»ge. lblitmb Sp<JCial therefrom, the period of limitation shall 

be computed from the time when the 
injury results. 


APPENDIX. 


o42 


Aot XV 
ojr 
1877. 


Sec. 25. 


Illustrations. 

(«■) A owns the surface of a field. B owns the subsoil. B digs 
coni thereout without causing any immediate apparent injury to the 
surface, but at last the surface subsides. The period of limitation in 
the case of a suit by A against B runs from the time of the subsidence. 

(/>■) A speaks and publishes of B slanderous words not actionable 
in themselves without special damage caused thereby. 0 in come* 
q-uence refuses to employ B as his clerk. The period of limitation in 
the ease of a suit by II against A for compensation for the Blunder does 
not commence till the refusal. 

See pp. 221. 222, 211, 212, supra, and the notes to arts. 2 and 25. 

In Illustration (a), the original act itself Is no wrong, and only becomes 
so by reason of the consequential damages. Oases of damage to neighbours 
caused by the escape of water artificially collected on one’s own land, 
or by any other act in violation of the maxim sic uteird tun ut alimam 
nt»i-lm!,./s (ace 22 W. II., 278, I\C.; and I, L. R., 3 Calc., 7761 fall within 
this principle. 

In Illustration (£) the original act itself doca not gi to the piainti ft a legal 
cause of action. The violation of softie duty towards the public, pro¬ 
ductive of special damage to the plaintiif, is governed by the same rule. 
The broach of suoli a duty docs not give any individual a cause of action 
until he has suffered some special damage. (See Banning, 271.) The 
same principle will also apply to negligent acts of the master causing 
damage to the servant, and to the unskilful conduce of professional 
men causing damage to those who employ them. In all these cases no 
cause of action arises until the damage is suffered. (See Collett on 
Torts, secs. 18 and 21.) 

25. All instruments shall, for the purposes of this Act, be 

Computation of time deemed to be made with reference to the 
mentioned in instru- Gregorian calendar, 
meats. 


Illustrations. 

(/I.) A Hindu makes a promissory note bearing a Native date only, 
and payable four months after date. The period of limitation appli¬ 
cable to. a suit on the note runs from the expiry of four months after 
date computed according to the Gregorian calendar. 

(b.) A Hindu makes a bond, bearing a Native date only, for the 
repayment of money within one year. The period of limitation 
applicable to a suit on the bond runs from the expiry of one year after 
date computed according to the Gregorian calendar. 

See pp. 203, 233, and 234, supra. 

Where a bond, by its terms, stated that the money advanced should 
be repaid on the 30th Pons 1283, JJ, S.; and it so happened that, in the 
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year 1285, the m&nfcit of Poub consisted only of 29 days (the 29th Pons ACT XV 

^ -i t t j 1.1 . n__ nw 


corresponding to the l-2tb January 1S77), ib was held that the money 
)i (3 o am e re pay aid eon fch e 13 th o f J a n n ary 1ST I, a r ul tli a t a sui t br on gr h t 
on the 13th January 1880 wan in time (Almas Baaee t\ Mahomed 
Rtija, 1 L. B>, 6 Gale,, 235^ 

Section 25 lays-down an. rule. There is no saving of cases 

in which it appears on the face of the instrument that lunar months and 
lunar years were intended by the parties. The period within which a 
debt is repayable mw$£ be computed according to the Gregorian calendar 
(Bnngo lk Babaji, I, L* B. f 6 Bomb., 83), 

Periods of limtaftotoi n acts to which the General Clauses Act apply, 
m well as those to which they do not apply, are reckoned uncording to 
the English or Gregorian calendar, unless a contrary intention is 
expressed (Saroda v, Pahali, I, L, E. ? 10 Calc., i)I3). 


OF 

1877, 


PART IV * 

Acquisition of Ownership by Possession. 

26, Where the access and use of light or air to and for *any Sec, ft>. 

Acquisition of right binding have been peaceably enjoyed 
to easements. therewith as an easement, and as of 

right, without interruption, and for twenty years, 

and where any way or watercourse, or the vise of any water,, 
or any other easement (whether affirmative or negative) has 
been peaceably and openly enjoyed by any person claiming title 
thereto as ah casement, and as of right, without interruption, and 
for twenty years, 

the right to such access and use of light or air. way, water¬ 
course, use of water, or other easement shall be absolute and 
indefeasible. 

Each of the said periods of twenty years shall be taken to be a 
period ending within two years next beforo the institution of the 
suit wherein the claim to which such period relates is contested. 


* Sees, 2ft and 27 of Part. IV are repealed in the territories to 
which the Indian Easements Act, 1802, extends. Ah refer cnees in any 
Act or Regulation to the said sections or to secs. 27 and 28 of Act 
No. IX of 1871 shall, in such territories, be read as nUtde to sections 
fifteen and sixteen of Act V of 1881. Vide seo. 8 of the Indian Ease¬ 
ments Act (V of 1881). 
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Act^XV is m interruption witlim the meaning 

j877, this section, unless -where there is an actual discontinuance of 

- the possession or enjoyment by reason of an obstruction by the 

act of some person other than the claimant, and unless such 
obstruction is submitted to or acquiesced in for one year after 
the claimant has notice thereof and of the persou mailing or 
authorizing the same to be made. 

Illustrations. 

(«■) A suit is brought hi laa 1 for obstructing a right of way. The 
defendant admits the- obstruction, but denies the right of way. The 
plaintiff proves that the right was peaceably and openly enjoyed by him, 
claiming! title thereto naan easement and as of right, without interrup¬ 
tion, from list January .I860 to tat January 1880. The plain till is 
entitled to judgment. 

(A.) Iji a like suit also brought in I8S1 the plaintiff merely proves 
that he enjoyed the rig^fc in manner aforesaid from 18.18 to lST'S. The 
suit shall be dismissed, as no exercise of the right by actual user has 
been proved to have taken place within two years next before the 
institution of the suit. 

(c.) du a like suit the plaintiff shows that the rigid, was peaceably 
and openly enjoyed by him for twenty years. The defendant proves 
that the plaintiff on one occasion during the twenty years had asked his 
leave to enjoy the right. The suit shall be dismissed. 

See Lecture XTI, pp. 409, 414-429, supra. 

Light or air. In Stnrges v. Bridgeinnn (II Chan. Div,, 852), and in 
other English cases, it has been bold that, under the 2 and 3 Will. IV, 
c. 71, there cannot be an easement of wind, or of air -in motion. 

In ISngram v. Khetternafh (3 B. L. It., o. C., 18.-Id), Peacock, C’. J„ was 
of opinion, that a right to enjoy the south breeze could not be nciprired 
except by an express grant; and that, in the case of a right to air, the 
obstruction to be actionable must amount to a nuisance. In Barrow v. 

A rcher (2 Hyde, 125), it was neld that a right to the free and uninterrupt¬ 
ed passage of a current of wind could not be claimed by reason of mere 
long enjoyment, and that no more nit could be so claimed than wlmb 
was sufficient for sanitary purposes. In Act V oF 1.882, the Legislature 
docs not follow those rulings, on the ground that they are unsuited to a 
country like India. The Act allows a suit for the obstruction of the 
free passage of air. where it interferes materially with the plaintiff’s 
physical comfort, although it is nob injurious to his kralth. (See State¬ 
ment. o? Objects and Seasons, Gazette of Iadla, 30th November 1880.) 

It should be observed that sec. 3 of 2 and 3 Will. IV, c. 71, speaks 
only of the access and use of light,” and that sec. 20 of Act XV 
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of 1877 places the right to light and the right to air (as regards their 
acquisition by prescription) in the sdtna category. Sec. 27 of Act [J. 
of 1871 also applied the same rule to both the rights. 

Tho windows of a new building must be iu a sufficiently finished, 
state at the data from which the twenty years are hi be computed. (See 
Elliott v. B hoc bn n, G B. L. It., 85 i mul 12 B. L. It., 406, P. 0. CL Pianje- 
vandoss v . 'Ifoyaran, 1 Bom,, 148.) As the acquiescence of the servient 
owner is not necessary to the acquisition of a right under the Act, the 
ruling in Elliott’s ease shat there may be interruption without an actual 
obstruction does not apply to such acquisition. 

Way. A. right of way is a right to go from one place to another, and 
ought to be circumscribed to a place certain, and not in one placo to-day 
and another to-morrow, and therefore the termini a quo and ad qi&pi should 
appear (Gale, 857, note ; 4 W. II., 49). 

In English or Indian law there is no positive division of rights of 
way into distinct classes, and it cannot be said that a superior class 
of rights neeeuxavily include* an inferior class. (Bee Gale, 362, 36$, 
note.) The following are some of the various kinds of rights of way 
to he met with in the books 

A general right of way.-i^., a way usable for all purposes, <>. y.. n 
way for marriage and funeral processions, as well as for other purposes. 
(See Lokenath *. Monmobun, 20 W. B.. 203.) A way for agricultural 
purposes only. A right of way for carriages, but not i'or carts. A right 
cf way for horses, anil not for carriages, A right of way for the carriage 
of coals only. A right of way for the carriage of all other articles 
except coals. A footway or prime way. A drift way or pack way for 
cattle. A way i’or boats. A way to tihurch. A way to market. A right 
to use tho way only when certain gates are open or between particular 
hours, or at certain seasons of the year. (See 10 W, It.. 363.) 

The extent of a right of way acquired by prescription is measured by 
the accustomed user 1 . As to whether the evidence of the actual user 
in any particular case may prove a general right for all purposes, 
see pp, 439, 440, tupra. The question whether a user of one kind is 
evidence of a right also for a more limited purpose, m ust he determined 
with reference to the particular facts of each ease ; and if the actual 
amount of inconvenience suffered by the servient owner is not in any 
way increased by the exorcise of such inferior right, the presumption is 
that such a right has been acquired. (Seo Gale, 362, 353 ; Goddard, 247, 
248.) A right of way "per iff does not give a right to carry burdens on 
the head, for such a right would impose a mare onerous obligation on the 
servient owner, who, if he wanted to build, must leave a higher space than 
he would otherwise be obliged to do. (See Gale, 366, note.) 

Whore a right of way for a, particular purpose (o.y., for carrying away 
the plaintiff’s nightsoil) is proved, tho Court is not bound to confine the 
right to the pfeoise number of times in the year that it has been exercised ; 
but may give the evidence of user a more liberal construction, and hold 

L L 
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Act XV tliat, the right may ho exercised for such purpose at all convenient timet; 
of in the year, or as often as is necessary (Copal Chumler ?r, Jodooiall, 
JS77 ~ I. ti. R„ S Calc., 778). 

4 It pie a mistake ho suppose that the same tights nsr/u/s ad mhm attack 
to m easement on land which attaches to the land itself. The erection, 
of a portico or verandah, even when it cnororjckcs on part of the space 
devoted to the way, i* not actionable, unless it interferes with the renson- 
able enjoyment of the easement (TooUieynrnney nJogeshjXC. L, B. r 
425 ; Clifford v. Hoare, L* E,, 9 0.1\, 362), 

A right of way maybe established ^withstanding the fact that the 
path passes over waste land (Shaikh Mahomed v. Shaik Sefatoollah, 22 
W. E-, 340.; but see some remarks of Loch, JF., in H Vf m K 4> 199). 

Watercourse. This word designates both the channel and the moving 
watw as it flows in the channel. In the English Prescription Act the 
word is used with reference to the moving water, (Goddard, 122, 12:V) 
It has been held in England) that a claim of righ t to pollute or adulterate 
the water of a natural stream is a claim of a watercourse. (Ga!<v, 169.) 
A right to pour water over the land of another person or a right to divert 
water from flowing down to particular land is also a right to a water- 
course. (Goddard, 183.) The right to discharge rain-water by eaves or by 
drain or gutter (stUlicidium or flumen) is a right to a watercourse. 
(Gale, 273.) 

Water in a tank is not a watercourse; but there may be an easement 
to use such water. There may also be a prescriptive easement to throw 
stones or other refuge in a tank, provided the right does not tend to rim 
total destruction of the servient heritage. In O&rlyom ». Lovering, cited 
in Gale's work, p. 48i5 (note), such a right in the case of a stream was 
recognized The placitum in Sreedlmr v> Afloyto, 20 W, K., 237, that 
there can be no prescriptive right to injure another, though such injury 
lias the warrant of very ancient user, can hardly bo correct. (See Gale, 
484, note.) 

Sea 27. 27. Provided, that, when any land or water upon, over, or from 

_ t . which any casement has been enjoyed or 

Exclusion in favour J ^ 


of reversioner of aer 
vient tenement. 


derived has been held under or by virtue of 
any interest for life or any term of years 
exceeding three years from the granting thereof, the time of the 
enjoyment of sucl easement during the continuance of such in¬ 
terest or term shall bo excluded in the computation of the said 
last-mentioned period of twenty years, in case the claim is, within 
three years next after the determination of such interest or term, 
resisted by the person entitled, on such determination, to the 
said land or water, 
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illmiration* Act XV 

A sues for a declaration that he h entitled to a right of way over We 

latnL A proves that he has enjoyed the right for twenty-five years ; -_— 

but B shows that, during ten of these years, 0, a Hindu widow, had a 
life-interest in the land, that on C’s death B became entitled to tho * 
iand, and that within two years after (Ts death he contested A’s claim 
to the right. The suit must be dismissed, as A> with reference to the 
provisions of this section, has only proved enjoyment for fifteen years, 

Seopp* 429, 430, supra. 

The Goa-i'espOTKuiig section of Act IX of 1871 expressly excepted the 
right to light aud air from Its operation. This section omits the exception* 

It applies to all easements which have been enjoyed or derived upon, 

Over* or from any land ox water, 

28. At the determination of the period hereby limited to any Hoc* 2$. 

Extinguishment of person for instituting a suit for posses- 
nght to property sion 0 f an j£ pro per ty, his right to such 

property shall he extinguished. 

See Lecture, 


THE FIRST SCHEDULE, 
(See section 2.) 


Xu ruber and year of \ 
Acts* 


Title* 


Extent of repeal 


X of I 860 


IX of 1871 
X of 1877 


The Indian Succes¬ 
sion Act. 


In section 321, the words 
iS within two years after the 
death of the testator, or 
one year after the legacy 
i has been paid.” 


The Indian Limit a- j The whole* 
tion Act, 187L 


The Code of Civil 
Procedure. 


Section 599, and in section 
601 the words 44 within 
thirty days from the date of 
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THE SECOND SCHEDULE. 
(See season 4 ) 

Diest Division: Suits, 


Description of muL 


Part I.—Thirty days. 
Period 

of limitation. 


Time from which period 
begins to run. 

When notice of the 
aw uni is delivered to 
the plaintiff. 


l.— 1 To contest an aw&rd of Thirty days 
the Board of Revenue un¬ 
der Act No. XX(II of 
186$ (to provide for the 
adjudication of claims to 
want# lands')* 

No. 1. (No. l T Sohed. II, Act IX of 1871 ) The suit under thi m 
article iB instituted (in a Court specially coiiatituted under Acb XXIII of 
ISfig) by the claimant, or objector, on receipt of notice of the Boards 
adverse award. The Col lector notifies such award to the special Court, 
and the Court gives notice to the claimant or objector, This article does 
not apply to suits by Government to try claims to waste land a where 
such churns have been admitted by the Revenue A ubhof$fcies, Sbe secs. 
5 k 7 of Act XXIII of !$61*. and Tarnnath Dott t\ The Collector ofSylhofc 
and others, 5 W. R.. Waste Land Court’s Reference, p. 1, where it was 
held that the Court could not extend the period of limitation by any 
order of its own* The exceptions recognized by Act XY may, of course, 
oxtiend that period- 


Paid II.—Ninety days. 

2.—For compensntion for Ninety days • *■ When the act or onus* 
doing, or for omitting to sioin takes place* 

do, an act alleged to be in 
pursuance of any enact¬ 
ment in force for the time 
being in British India* 

No. 2. (No. 2, Act IX.) Local or special Acts may lay down a longer 
or shorter period of limitation for such suits for compensation. This 
article, like several other articles In this schedule, applies to amts for 
compensation. not to suits for recovery of land or declaration of title* 
See Foot v* Mayor of Margate, 11 Q* B, 3>., 299; Ghuuder i\ Obhoy, 
L h . Jfc, ft Ca,lc„ 8, F. B*; Birj r, The Collector, I L. R., 4 A1L T 102. 

It docs not also apply to suits to recover the price of goods supplied 
to a public servant. Sec Mayandi r. McQuahar, L L. R., 2 Mad., 1.24, 

A suit for a refund of money illegally levied may be treated m a 
suit for compensation. See Ranch hod v. The Municipality, I, L R., 
8 Bomb., 421; see also L L R , 2 Mad., 124, 125* Compensation for 
an act without color of, and contrary to, the law, if done bona fide, cannot 
be sued for after the period allowed. See (Jooruodne v. The Collector. 
5 W. % * 137 ; see also I, L* R,, 8 Bomb., 121. If the act complained of 
{such as excavating a road} does not give rise to a cause of action until 
somo spcoiitl damage results therefrom (such as tin falling of plain tiff’s 
wall), the period will, under sea* 21, he computed from the time when 
the injury results. Sec Roberts t\ Reid, Itf East, 215 ; Goddard, SliL 


* 
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SECOND SCHEDULE—FiasT Division: Suits- (con id.) 

Part III. — Six months. 

. , L Period Titus from -which period 

y C 9cri|P0B: of suit, o{ bfighw to run. 

3. —Under the specific llelief Six months ... When the dliposses- 

Act, 1877. section 9, to soon occurs, 

recover possession ot im- 

moveable property. 

No. 3. (Sec. 15, Act XIV of 1859; and So. 3, Act IX of 1871.) See 

pplpO, 831, sdpra. v . _ , 

As to what a mounts to possession or dispossession, sec Lecture V1, supra. 
Carrying off the produce of land in the occupation of a tenant does 
not necessarily amount to dispossession (Rectal v. Judoo. 25 W. R„ 180). 

A landlord ejecting a tenant, ot his own authority, after the expiry 
of the term of the lease, may bo sued tinder this article (.Toourdun 
y). Haradhon, 9 W. ft-, 513, F! B.) But uu owner of land returning 
upon his own property cannot be so sued by ^ agent, who had been 
put into pos^saion on behalf of such owner (M&dhuf &. Sham, 
I. L. R., 3 Calc., 243 ; see pp. 137. 151, 162, supra). Partial dispossession 
of a house, well, ■-c„ is dispossession within the meaning of this 
article (Babnpathi v. Subray a,, I L. H., 3 Mad., 251). I he occupation 
of a casual trespasser is not possession. If such a trespasser is 
immediately ejected, he cannot sue under this article. (7 Bomb., 82.) 

4. —Under Act No. IX of Six motttlas ... When the wages, lure 

I860 (to provide for the. or. P»ce of work 

speedy determination, of claimed accrue or 

certain dilute# between nceruea due, 

workmen engaged in rail- 

ivay and other public -works 
and their employers), sec¬ 
tion one. 

No. 4. (No. 4, Act IX.) Magistrates! empowered to decide such 
disputes'have jurisdiction in case the amount in dispute docs not exceed 
the sum of two hundred rupees. The special provisions of Act IX of 
1890 have been extended to Nadya and the 24-Pergunnahs. This article 
does not apply to suits for wages, &c., in districts to which the Act has 
not been extended by Government. 

5 —Under the Cede of Civil Six months ... When the instrument 
' Procedure, Chap. XXXIX, sued upon becomes 

(Of summary procedure on due and payable. 

negotiable instruments). 

No. 5. (No. 5, Act IX.) Sec secs. 532-537 of Act XIV of 1882. 
Regular suits on negotiable instruments arc provided for by arts. 
69 to 89. 

Part IV. — One year. 

G —Upon a Statute, Act, Bo- One year ... When the penalty or 
gulatibn or Bye-law, for a forfeiture is incur- 

penally or forfeiture. m *- 

No. 0. (No, G, Act IX ; and see. 1, cl. 2, Act XIV.) This, like every 
other article, applies only when there are no periods specially prescribed 
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SECOND SCHEDULES—Fr»3T Division : Suita — {tonkL) 

Pari IV.— One pear. 

toy any special or local tony. Penalties and forfeitures are incurred chiejhj 
for offences again wt the Revenue laws, which, *'* generally Speaking, are 
not recoverable in the Civil Courts, bat are adjudicabh by the Revenue 
Authorities, or in the criminal department." (Seo the Special Kepoxt oi 
the In d hi n Law Co m miasio uers. da ted 2 ij tih Fe b r n ary 18 4 2-) 

As to the forfeiture ot goods bought and sold by inland traders in salt, 
&c.. see Geo, TIL, 6 , 52, sec. 187, 

A suit for a penalty or forfeiture by, or on behalf; of, the Secretary of 
State for India in Qbnnoll, if not provided for by any special law, is 
governed by art. Il9 The bye-laws parsed by the Municipal Comm is- 
sioneri of a place under the authority of some legislative enactment have 
the force of law. 


Description of suit* 


Period 

of limitation. 


Time from which period 
beg in a to ruu. 

When the wugea ac¬ 
crue due. 


7, —For the wages of a house- One year 
hold servant artisan or 
labourer not provided for 
by this schedule, No. 4, 

No, 7, (No, 7 ? Act IX; sec, 1, oh % Act XIY.) A mookhtear, a 
manager of a company, or a UthsiMat* m not a household servant, 
(See Nit to GopaL v, Mackintosh, f W, E, h 11; fit r f * Ganges Steam 
Navigation Company, 2 lad. Jm\ f N. S,* 181 ; Ojcbou £\ Raman ath, 
10 W. 1L T 260; Bub cL 5 W, It., S. 0*, 3.) The word ‘ servant s in this 
Act applies to a servant! ej^ulum fjenerU as “ labourer or artisan/ Ser¬ 
vants m husbandry are labourers. But a man who cultivates another's 
land in consideration of the occupation ot such laud and of a portion 
of the produce thereof is not a labourer employed mi wages (Audi 
v, Venkata, 2 Mad,, 8S7). An artist* sitofc as a portrait-painter, hi not 
an artisan (see 2 Mad., <>). Even an aHifeer, such an a silversmith 
or a add ter, i & Ti o t au artfe an. 0 11 ,0 w h o gi v es i us tr no tin n a i u f e n oi n g 

and wrestling for a monthly fee is not a household servant or an 
artisan (8 Mad,, 87), There is an idea of ulgarity attached to the 
term artimn. Slits for wages not falling under this article will 
generally b governed by art- 102 . Sec also arts. 4 and 101, The date 
of dismissal of a servant is mi the starting point of limitation (Kali 
Churn u. Mahomed, b W. K.. S. 0, t AE). In the absence of a special 
contract, the wages of a servant oin a fixed monthly salary accrue due 
:ih the end of each mouth (i£drf). ThLi article applies only to suits 
for wages against the imvpl&yer (Si v Ram v. Turnbull, 4 Maij 43), 


When the food or 
drink is delivered. 


_For the price of food or One year 

think sold by the keeper of 
u hotel, tavern or lodging- 
house. 

No, 8. (No, 8, Act IX; see. 1, cl. 2, Act XIV.) A tavern is a house 
usually licensed to ml\ liquors in small quantities. 


9,—For the 
inir. 


price of lodgr One year 


be- 


When the price 
comes payable, 

No-Th (No, lh Act IX; sec* 1, cL 2, Act XIV.) lathe absence of 
contract or special custom, weekly, monthly or yearly payments fall 
due at the end of each week, month or year. Of. art, Ilf). 






SECOND SCHEDULE—First Division: Sims — {could.) 
Part IV ,— One year. 

Period 

Description oi suit. 0 f limitation. 

One year 


it!.—-To enforce a rigjit of 
pre-emption, whether the 
||g|it is founded oukw, or 
ffetieral usage, or on spe* 


Kiml contract. 





Time from which period 
begins to run. 

When the purcimwer 
tiikda, umler the mle 
sought to be nu- 
pemdied, physical 
possession of the 
whole of the proper¬ 
ty sold; or where the 
subject of the sale 
does not admit, of 
physical possession > 
when the instrument 
of sale is registered, 

No, 10. (No. 10, Act IX; sec. 1, cL >, Act XIV.) This article dm* 
not tttndy to a suit to enforce a preferential right Ofbecomiu,, the 
mortice or lessee of property. A suit to enforce a r^ht of pro-mort ; 
« 4 w, e is yovemeil by art. ISO (Nath *. Bam, I. L. R., 1 All., -) A 1 • , 

Ain *, Khkhan, I. L.B., 3 All,, <500,030, P. B.) It has beett held by a 
Pull Beudi of the AUffihabad Sigh Court, that the tfait referred tom 
art t() must be an abroWto one, having immediate effect and operation 
either bv physical possession or by the creation oi. a title under an 
instrument duly registered (I. K Ik, 4 All., 218). A pro-emptor obj^ 
iug do a conditional Bale that 1ms become ^aol'if would 
have a limitation oE six years under art. 1-0 (W-, A n^ iL ti- 
pre-emotion, founded on the Mabomcdim law, does not attach to a lease, 
whether (lormaamit or temporary (Raboornm r. Nurwiug, *® 

43); nor to a conditional sale until it w completed or rendered ub B olufee 
{Ouruclyal r. Teknuraiu, 2 W. H„ 215 ; Buksha ?0 ? W. Iv„ SIR) 

nor to property sold in ew€auUon y except m Uid do^u in sec* 311 oi 
the Civil Procedure Code (Abdul V. Khellat, 10 W. E., k») ; 

l’liore can be no vkyx’wul possession of an mtanyibU thing-, such 
as a right to a reversion, or a right of redemption ot property m the 
mud ran til ary possession of a mortgagee. (bee the judgment of 
Stuart, 0. J., in Jogoshur o. Jawahir, 1 b. 1C, t All., b 1 

fee of Property Act; and compare sec. 1, cl. 1, of Act XIV of ■ ana 
arc. 10. ii of Act IX of 1871.) If cvmtrmtln< possess urn were 

in general sufficient, it would be impossibk for mtending claimants 
to know of the existence of righto inimical to their own (ucebea Fatima 
Gossam Gobiud. 2 Wi E. f '8)? „ * 

U ;i mortgagee i&pmse$xwn purchases fcho property, limitaaon mm 
from aSdate of the purchase <h L. R, 2 All 40»> A eoum loual 
niU becoming absolute does not uyr, warily transfer fch egmetston to the 

mortgagee. :(Sae 2» L* lt. y 4 AUi, 201.) . . n 

Taking visible and tangible passeaBion ot property, or ma-unU y 
enjdying the rents and profits thereof,, is raking phymea p™^on. 
What ia often called /mx.w.v -a m this country / ' 

pwesH<m. but the receipt of the rents and profits 

I L It 10 Calc 1112, 1124)* It has betm held by fcluj Allahabad Hi*u 
ftmrt that an undivided share Of a puttidari estate under the ni an age- 
met, t of the lumbordar ia not susceptible of physical possession (Lnhm 

U " Physioarpwsessioif of the* Me of the property sold muse be taken 
before limitation comiaeueea to run under the hrat portion o th 
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SECOND SCHEDULE—Fikst Division: Suits—( contth) 

Fart TV, — One year . 

article. (See Bhole i\ Iniarn I. L. R., I AIL, 179; Juiluvraii w, Gtniffa, 
I, Ji. Tt&. } 8 Ail-, 176.) 

There is nothing to prevent the pre-ernptor from hi ringing Ms action 
immediately after the sale, and hr fare the transfer of possession or the 
registration of the kabtihu (See lekranee v. Jankee, 'W, It. Gap No., 
235.) Custom or contract may give a person a right of pre-mortgage 
qr pre-le&se. (See Ashik Mathura, I. L, R v 6 AIL, 187/) But snob 
rights are not rights of preemption. 

The date of endorsing the certificate of registration is the date of 
registration. ^ (Sec. 60, Act III of 1877.) Every sale of :.ntangible real 
property (wliich is incapable of physical posseraon) must, under sec, 54 
of the Transfer of Property Act. be made by a registered instrument. 

Period Time from which period 

of limitation. begins tor mu 

One year The date of the order. 


No. U, (Sees, 240 and 259. Act VIII of 1859.) Reddendo singula 
xingulh, the words in the first column may be read thus : “ By a person 
against whom an ordei-is parsed under secs, 280. 28 K 282 of the Code 
of Civil Procedure, to establish his right to the property comprised in 
the order, or by a person against whom art order is parsed under sec. 335 
of the Code of Oivil Procedure to establish hie rifjht to thn 'present pox- 
semtm fti the property comprised in the order. 11 Reading the article thus, 
its l&uguagd will exactly correspond to the provisions of sec, 283 and the 
second para, of eec, 335 of the Code of Civil Procedure, As to the differ* 
once between a suit to establish a right to present possession, and a suit 
to establish a right generally, see Rangoo t\ 'ftikhivandal, 1 \ Bomb., 171. 

t'ecs, 28(1, 281, 282 of the Code correspond to sec. 246 of Act- VJTI of 
1859 ; and see.. 336 of the Code, to sec. 2(59 of Act Vfll of 1859, Under 
A ; it VIII rjf 1869 the one yearis limitation applied to suits of this class, 
Act IX of 1871 repealed this limitation-clause &i$d did not re-enact it. 
The editor of the Indian Statute Book (Mr. Stokes) was of opinion that 
the general limitation of six years under art . 118, Act IX, applied to shell 
suite. The Bombay High Court wiia of opinion that one yearlimica¬ 
tion under art* 15 of that Act applied. The Calcutta High Court held 
that, in the case of claims to land, the twelve years 1 limitation applied* 
(See the cases quoted below.) Even now an order passed under sec, 240 or 
Sec, 269 of Act VIII of 1850 is not governed by this article* (See 
r 18 6 : toipra; and L L, U. t 0 Calc,, 43* tm and 230, and 12 C. L. It.* 560.) 
The limitation prescribed for an ordinary suit to establish any right to 
property (six years or twelve years, as the ca&$ may he) applies to suits by 
persons against whom such an order has been passed. (Sec 1 Shame, 
26 ; 2 Shorn e 16$; I. L. R,* ! Calc., 610; L h. R„ 9 Gale.. 164, 230. and the 
oases cited therein.) The Bombay High Court, however, have held (see 
I, E* It., 4 Bomb., 21. 23, and 611) that, under Act IX of 1871, art, 15 
(corresponding to art. Li of this Act) applied to such u suit in respect 
of an order under ace, 216 of Act VIII of 1859, 


Description of suit. 

11.— By a -person against 
whom an order is passed 
under section 280, 28 L 282 
nr 335 of the Code of Oivil 
Procedure, to establish his 
vigh t to, or to the present 
possession of, the property 
comprised in the order, 
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SEGOlpD SCIIEDULliJ—FntsT Division : Bui i*—(coiitd.) 

Part, IV .— One year* 

This? articles applies even if the «nit is for recovery of possession t or 
for confirmation >X possession, of the property in respect of which an 
adverse order under sec. 281 bug been made in the execution depart¬ 
ment (Shiboo r, Madden. L I; R ( . 7 Calc., 608; Brijo r. Ram, 21 W. 
125). this article does not apply, unless the order is passed after 

making an inves^jjatMh as prescribed by the Civil Procedure Code. 

(See tlnggahumlhoo o. Saphya, 16 W. R., 22; Voukapa i? ( Chen bar apa. 
L h, ft,, i Bomb., 21 ; Rashbeliary v, Ruddun. 12 0. L. It,, 550.) If the 
claim case in withdrawn or struck oif for default, the article does not 
apply, (Kallu -t\ Brawn, I. Li, U , 2 All, 504 ; Bilik a r, SakarlaL I, L. R. f 
5 Bomb.. 410* But of. 21 W. R„ 409, and 21 \V\ R. t 411*) Where the 
Court disallows a claim by reason of the claimant nob having given 
evidence in support of his claim. the order is an order to which the 
article applies (Sreomuubo v, Syud Tajooddeeu, 21. W. II,, 409 ; Tripoora 
o . Ijjiithonessa, 24 W, ft., 411). A mere refusal to postpone the sale of 
prope Lay attached in execution, without an investigation- into the 
claim preferred, is not au order to which the article applies (Sail 
M.ukkun o, Sah Kooudun. 15 B. Ii, R„ 228, P. 0* ; 24 W. U. ? (5). If no 

invesfclgatioTi U made on the ground that the claim is designedly or 

unnecessarily delayed, the article does not apply (Syed Mahomed v r 
Kanliya. 2 W. R.. 2611; I, L. It., 4 Bomb.. 21; and p, 135, xt/pra). The 
article does not also apply where no claim has been preferred in the 
o xee u tie n department, (See La I ch a lid r. Su kh ararn t 8 B om b ,* 13 9 : Bab it 
Pcvtab Bnbu Brojdlall, 7 W, It., 258, F. B.) Where the claim to pro¬ 
perty attached is neither admitted nor rejected, but intimation of it 
is given at the time of sale, the article does not apply (Baboo Jodoonatli 
v. Radbumouee, 7. W, fib, 25t>, F. R,) 

The person against whom an order is male under sects. 280, 281 ox 
282 in either the decree-holder or the claimant (Marmu n. Harsnk h, I, L. 
It., 8 AIL. 288; Bhyrub aVMeer AIxloqL 8 VV. It., 98). The judgment- 
debtor is not bo rind by the order except where be is actually made a 
party to the proceeding (ImbLdii t\ Ka-kkemat. I. L. E, t l Mark, 891), 
A party suing in his own character is not bound by an order against 
him in a representative character (K&limohun r, Amuidomoni, 9 O, 
L, XL. 18). The date of the order is the date nn which it is signed, not 
that on which it is verbally made (B&pu v. Laksmnu, 10 Bomb., 19)* 

Orders parsed under flees* 280 r 28J. * 282 of the Civil Procedure Code 
are coudtt&ive on all the parties unless over ruled by regular suit under 
this article, (See p, 102, note (10), vvpra; ami I. L. It., 2 AIL, 455). But 
a purchase by the claimant of. the judgment-debtors property during 
attachment, though void and insufficient to entitle him to obtain an 
order of release, may be validated by the subsequent payment of the 
judgment-debt and consequent withdrawal of the attachment (Uinesh 
r, Raj Bullabh. I. L. ft., 8 Gale,, 27^)* The claim iu such a case is not 
cons id ©red as ih cJiaaIlo wed h nde r e e c, 2 81 ** ' 

Sec, 232 of the Civil Procedure Code allows a party against whom 
an order is passed under that section to bring a regular suit to establish 
hbj right to the present possession of property, but such a ^uit is not 
governed by this article. Even art 12 does not apply to such a suit, (See 
I. L, R.-, 3 Mad., 82,) This a rticle or any other article cannot save a suit 
brought within the time prescribed by it, from any bar arising out of any 
ether provision of the law. Thus, if a person who has been out of posses¬ 
sion of property for more than twelve years, puts in a claim under sec. 278 
of tlio Civil Procedure Code, and his claim being rejected under sec. 281. 
he brings a ait to establish his right within one year of the order of 
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SECOND bOHKOULE—FixtsT Division: (conid,) 

Part I V^One year, 

rejection, although the suit is not barred by art. 11, the plmntjffife right 
must be considered to have been extinguished by twelve years 1 disposses¬ 
sion . So again, it the property attached in execution is not released under 
sec |gjk Civil Procedure Code, but sold by order of the Court, the unsuc¬ 
cessful claimant must bring his suit within one year from the date vi the 
order under sec. 281, and the subsequent side will not give him a fresh 
start. (See Settiappan v. Sarat, 3 Mad., 820.) Even if the suit is Insti¬ 
tuted within one year of the sale under art. 12, it will be barred under 
art, 11, unless it is brought within one year of the rejection of the claim. 


Description of suit. 


Period 

. of limitation. 


Time from which period 
begin a to mo. 

When the sale ia con¬ 
firmed, or would 
otherwise have be¬ 
come final and con¬ 
ducive had no such 
suit been brought* 


12.—To set aside any of the One year 

following sales: — 

(a) sale 5n execution of a 
decree of a Civil Court: 

( b ) sale in purs nance of a 
decree or order of a Col¬ 
lector or other officer of 
revenue; 

(e) side for arrears of Go¬ 
vernment revenue, or 
for any demand recover¬ 
able m such arrears; 

( d ) sale of a pafcni taluq 
sold for current arrears 
of rent. 

Explanation.’— In this clause 
* patni * includes any In¬ 
termediate tenure saleable 
for current arrears of rent. 

S’o, 12* (No. Id, Act IX ; see, I, cl, 3, Act XXV.) 'Hub article does not 
apply where the suit is nob &nb$t(miiaUy a suit to mt aside a mitt (of 
tmo of the kinds mentioned in the article). Thus, a suit ro recover 
property by setting aside a cert [fir ate of ft ala f which wrongly included 
rights and interests which had not been really Bold, is nob governed by 
thin article (Baboo Pertaiib Baboo Brojolall, 7 W. R., 253, F, B.) 
A suit to recover what has teen taken in e®a$iss of what has been really 
sold is not a suit to net unde the sale(M us at. Shureefatumiessu r, Luelmii, 
7 X, W. P*, 288). Where the rights and interests of a jiidgruent-debtqr 
have been sold in execution, a third person suing to recover tin* property 
oh the ground that the property or a share of it belongs to him, need 
not, and can not properly, claim to mt aside the sale (Snryanna v. 
Durgi; I. L, B. t 7 Mad,, 2 59 ; Nothtt v. Badrklas. I. L, R. t 5 All., GU ; Toned 
v t Moheshurj 21 W. IX, 302; Kripaimth r. Bit ok alee, 8 W, It,, 358), A 
plaintiff suing in hm own character is not bound by this article to sue to 
set aside a sale of property in execution against himself in a repremi* 
iative character (Kalimohnn r, Anuudmom. 0 G. L. XL, IS), Where the 
property itself (and not merely the interest of n particular person) bus 
been sold, the sale must be set aside under this article before the pro¬ 
perty can be recovered, although the plaintiff was no party to the 
proceeding under which the sale took place (L Ir. IX, 7 Mud,, 258). 
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SI5C0ND S0 HBDULIS—Fibbt Division : $ej.its— (coHid.) Act XV 

AW 

Part 1V\ — One y o ar* ^ - - 

Th e continuation of <i sale under the Civil Procedure Code binds the 
parties to -the mi% ami the purchaser, and no regular suit lies to act aside Aim )2. 
such a sale on tfuv grotnjgj of irregtrhtvity in publishing or conducting 
the sale, (Sec. 312,) But a sale in execution of a decree which is 
barred by limitation at the date of sate, may be sot aatde, if the rfamtf- 
foAMr himself pundits at the *ala Such a cose occurs when the 
judgimml-debtor’s plea that execution is barred by limitation i* held 
to be a good plea on an appeal doeided after the sale (Mina Knrnar 1 f, 

Juggat, 1L. R. T 10 C;dc-, 220), The subsequent reversal of the decree, 
in execution of which property is sold, vices not give the judgment-debtor 
a fresh start from the date of snob rovorsab It' his suit to set aside 
the sale is maintainable., it must be brought within one year as provided 
in this article (Pavyh&di t\ Mahomed, I. L- R> o AIL, 572) , 

Bond jide purchasers for valuable consideration and without notice 
are not in every case protected from haying the sale set aside in a, regu¬ 
lar suit. Each case is to bo decided upon its own merits in accordance 
with the principles of justice, equity, and good conscience (Abclool t\ 

N'awab Raj, 9 W. R, Khb F. tL) The subsequent reversal of the debtee 
per w does not render the sale invalid as against muh a purchaser (dan AH, 

10 W* E M In l.) As to trucon->rift?iable sales, hoc I, L, U h 11 Calc,, 18§ t P. 0, 

Where the decree and the proceedings resulting therefrom are vitiated 
by fraud, a suit to mt aside the sale, it has been held, is gavemod 
by art, 05 (Nafcha- r, ’Natha, I. L It, 6 All-, 108). But cfc 1. h* XL. 

;i Calc,, 501: and L L, B., 8 AIL, 75, Eh some omch tho application of 
art, 12 iu conjunction with sea 18 will be sufficient to protect the 
plain till against a person who is guilty of the fraud, (Beo I. L, B., 

2 Oalc,, 1, 8.) This article does not apply to an Oxeoufeion ^ul$ held by 
a Court wUhtmt jurhdirtw/i (tinman r, Yamuna, I, L, R.. 5 Mad., 54: 

R lu % 7 MtoL,* 253), for such a sale is nob merely voidable but void 

ah mitw. _ . 

Where one of two judgment-debtors purchased the decree in the 
Mime of another person, and such purchase had the legal effect of 
satisfying th© judgment-debt, a suit by the other judgment-debtor to 
recover -his? property which had been sold iu execution at the instance 
of the ben amid a L? ; was held to be MikttanthiUi* a suit to net aside the 
sale Tho sate was not ip$e favM void by reason of the judgment-debt 
havin'* been satis Lied, but was only voidable at th© instance of th : plain - 
tiff (.Abul ??, Abdoo'l, I, L. K., 2 Oalc., 1*8), Bee. 38 of Act XI of 1889 pro- 
vlde^ that the Civil Courts shall nwfyanmi a revenue-Stile except upon 
fche ground of its having been made contrary to the provisions of that 
Act, and then only under certain condition*. But it has been held that, 
where nothing was duo from the pkintiff which could legally m reco¬ 
vered from him as an arrear of revenue, the sale of his property by the 
Ooll^^ U*xa<i coulA be set aside by the 

Civil Court, although there was no irregularity in publishing and 
conducting the sale, and no appeal to the Commissioner against Hi 
f Bvjinath°a LaUa. 10 VV. It,, 1K B M - 50). Such a sale is no legal sale, arid 
is absolutely void (12 W. E„ 276, 811 ; 13 W. R„ 381), 

in order that this article may apply, the reveauc^ale must be a real 
sale for arrears, and nob merely a device—part of the machinery as it 
were-to effect a frmd. Tn such a ease tho sale may. as between the 
plaintiff and the parties to the fraud, be considered ns a private sale 
(Nfiwab Stfhee V* Ojoodhyaram, 5 W, R., P, O,, S3. 88), Tho plaintiff suing 
for relief <m the ground of such fraud may maintain a stilt, If not to 
sot ftsvitio the sal©, to have the property rtoemwjym to him, (Bee Bhoobuu 
' v. Bam Soondor, I, L. R,, 3 CaLo.* 800 ; Amivoonuissa v t The Secretary of 
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Act XV 

OF 

1877. 

ART, 13* 


SEGONL) SOU Fj-DU LE — Fjhst Division : Suit $^(cont<l) 

Part IV —One gear* 

Sfcafee, I. L. II., 10 Calc., 0B H ) Art. 95 may apply to a suit of this description. 
(See I, L R., :i < ale., 300.) In so mo ca^es the twelve years’ rule lias been 
applied. (Bee I, I*. Bi, 3 Gale., 5G4; and I. L. R„ tl A1L/1G.) 

Oh (A).—The order mentioned in this clause means art order of the 
lOKUtc oi: n decree, or one made by the Revenue Officer in hi s judicial 
capacity (Bakhamra v t The Collector, & Bomb., h\ B., 219), A sale of 
laud by a ncm-judioifcJ order of tbe Collector is not governed by the one 
years limitation under thU article (iM4% 

CL (<?.),—For u demands recoverable as arrears of revenue,” see Act VII 
of 18138, B. 0.. and sec, 5, Act XI of 1859. 

CL (d). —A sale of a putni or other intermediate tenure for arrears 
(of icut.) other than tho^c of the varrent. year is not governed by this 
article. 

As to when a revenue-sale becomes 8hal and conclusive, see see. 27, 
Act XI of 1859, as modified by sees. 2 and 4 of Act VII of 1868 r B, 0.; and 
I. fj. R,, 8 Gale., 329. As to when it is necessary to aside a wale, 
the note^ under arts. 12,33, and 91, 


Description Of suit. 


13.—To alter or set aside a One year 
decision or order of a Civil 
Court in any proceeding 
other than a suit. 


Period Time from which period 

of limitation, begins to run, 

The date of tbe final 
decision or order m 
tbe came by a Court 
competent to deter¬ 
mine it finally. 

Xg. 13. (Xo, 15, Act IX ; see, ) f cl. 3, Act XIV.) Where the simple ques¬ 
tion raised is whether tbe Civil Court’s summary decision or order under 
any particular law was rightly given or made, and the suit is merely to sat 
aside the decision or order, such suit, if maintain able, must be governed by 
this article, (See Loknaruin v Ranee Myna, 7 W. B, f 199, F. B.) Where 
the Court ha- no jurisdiction, its decision or order will bind no one, and it 
will not he necessary to sue to set it aside (Wooum v* Rum Bnkah, 16 W. B,, 
11, 13). A suit which is virtually and snhsian-f.ially a suit to set aside a 
summary decision or order (u decision or order in a miscellaneous proceed* 
iug) is also governed by tbis o rtfeie. oven i£ the plaint does not in terms seek 
to set aside such decision or order. The test is, whether the summary 
decision or order could beset up as a bar or impediment to the maintenance 
of the suit. If it could, then it might be said that the suit is brought in 
reality, though not in words, to set aside tho summary decision or order 
(Durgaram v. Nundoeoomar, 1 Shome, 2f>, citing Lokmiram'a case in 
7 W. R. f 199, F, R,) Bub where the law expressly provides that, notwith¬ 
standing the summary or4er t a suit imy be brought to establish the right, 
it is not necessary to set aside the. order (ibid). Secs. 283, 332 and 335 of 
the Civil Procedure Code, mo, 9 of the Specific Relief Act, and sec- 17 
of Act XIX of 1841 expressly allow such suits to be brought. Suits in 
respect of orders referred to in .^ocs, 283 and 335 of the Procedure Code 
are, however, governed by another special article, No, 11. But a suit to 
establish right after an adverse order under sec. 9 of the Specific Relief 
Act (see p, 331, $upra$ or Act XIX of 1811 (7 W, R„ 199, F. B.) is not 
governed by any special rule of limitation, and may be brought within 
the ordinary far}ml* f t has also been held, that an order under Act XXYII 
of I860 is no bar to a suit upon title though brought after the one year 
allowed by this arable (Kalee r. Brimati Kylasmom. 8 W. K., 126), In 
a suit to recover property which has been improperly sold by the 
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Pari IV.—One year. 

guardian ot' an infant under an order of the Civil Court (pide sec* IS, 
Act XL of l8S8) t it'is nob necessary to mi a side such order (Sikher v. 
Bulprrtty, LL. 11,. 5 Gain, Ip). It Whs suggested by Sir B Peacock, G. J., 
and bold bv Norman* JX that a suit to recover money that has been 
away to a rival decree-holder under see, m of Act VIII 
of 1859 should be treated us a suit to recover the money by mttmg aside 
the order of the Court in the execution department (Gogarain v t 
Kufctik, 9 W. U.5i4: Wfjbiaa v. KUmbtiksh, 10 W* JL f il), But me. '295 
of Act XXV of 1883 expressly enact* that if the assets realised in exe¬ 
cution he paid by the Court to a person not entitled to receive tho same, 
any person so tmtUied may sue such person to compel him to refund 
the assets, -the order of the Court is earned into effect once for aU, 
but iii no inipc limeub to a regular E-uit for the refund ; and for the 
reason- stated by Markby, J. f in 1 Sliome, 26, it may he fairly contended 
that it H not i- i cce*sary to set aside such orders. It should ho observed, 
however, that the Bombay High Court considered an order under sec, 24G 
0 f Act VIII of 1859 as a final bar of the disputed right, and that 
it vrat movsstiry to set aside such order, (See I L. 3 : L 4 Bomb 611 ) 
Thu same remarks might apply to orders uurler sec, 332, Act XIV of 
!88'3 t but there is this difference that, orders iindeu that section are 
declared to be unless contested in a regular suit. Where a Judge 

or a Collector does not entertain an application, or refit&f to pass aii 
order.on the ground that he has no jurisdiction, this article cannot 
apply CVlu*sti. Momudannessa. v. Mri,homed Ali, 1 W. B., 40 ; Krtatodu&s t?. 
Ram Leant. L L. R„ 6 Calc., 142). An order ptnwl without jm^dietiou 
need not ho mi <mke (Dohi Per sad t\ .fat'ae AH. I. L. R., ?> AIL, 40 ; see 
also Ram Kissen v. Show ani, I* lu E.* 1 AIL, 3S3j 3116, F* B.) Where a 
Court having jurisdiction hm passed an order against winch tho law 
allows no appeal limitation will run from the date of such order and not 
from the daoe of tho order parsed on appeal (OJ unionise v. Buldeo, 
T W B, 151). An order in an emu utf'hm-proceeding is an order in a 
mt'(l. L' !j&8m.,82). 

. . . . pBrioct Time from which period 

DeMerrpi ton o£ suit of limitation, begins to run, 


14, — f JJi set aside any act or One year ... The date of the act 
order of an office* of Gov* or order, 

eminent in his official capa¬ 
city, uofc herein otherwise 
expressly provided for. 

No, M. (No. 16, Act IX.) Bee notes to preceding article, lb has been 
held that the Civil Court has no power to set aside au order passed under 
the Land Registration Act, VII of 1876, B. G* Besides, sec. 89 of that 
Act expressly allows a regular suit for possession of, or for a declaration 
of nght to, immoveable property, notwithstanding any orders under 
the Act Such a suit is, therefore, not governed by this article (Luekmon 
Vm Kanohun, I. L. B„ 10 Calc., 536). ' When the suit is not merely or 
necessarily a suit to mt aside uu official act of the Collector, but one to 
recover immoveable property, this article dorm not apply (Krishiiamma 
v Acharyya, t L. ll. f 2 Mad., 306), Under Act XIV of i860 a suit 
merely to set aside uu official act was not expressly provided for, but 
was governed by the six years’ limitation under see. 1, eh 16 (ICebul Ram 
v. The Government, 6 W. B. t 47), 
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SECOND SCHEDULE— Fir>t I)jy*|q»; Smr^(eontd,) 
Part, IV ,— One year. 


ART8. 

llMT, 





begins lo run* 


15.—Against Government to One year 
set aside any attachment, 
lease or transfer of im- 


WI ^ en t ■1 e a t ta e)I m eli t. 
lease or transfer i.< 
made- 


move able property by the 
revenue authorities for ar¬ 
rears of Government reve¬ 
nue. 

No. 15. {No* 17, Act IX ; seo* I, pL 4, Apt XIV,) When a Gh aiwal 
becomes it defaulter, it is in the power of Government to mate Over his 
tenure to another person on the condition of making good the arre&r 
due ;.6r ho transfer it or to dispose of it in some other form. (Sco o, 
lleg, XXIX of 1814.) A suit to set aside such a trail is for is governed 
by this article (Ohittro ®* The Arsis taut Commissioner of the Southal 
Pergunahs, 3 4 W. IL 3 203® 

Under the North-Western Province* Laud Revenue Act, XIX of 
1873, 8UC&. 150 and 151, the defaulter’s pntti or mahej may be attached 
and taken under direct management A share or patil M a makal may 
also be transfer red for a limited time to a solve ut co-sharer la the 
vhakal t on condition of his paying fcho at rear due from the patti. 
(Sec. 157), 

IG,—-Against Government to One year When the payment is 

recover money paid under made, 

protest in satisfaction of 
a claim made by the reve¬ 
nue authorities on account 
of arrears of revenue or 
on account of demands re¬ 
coverable us such arrears. 

No. 1ft. (No. i$ ? Apt IX; sec. l, el, 4, Act .XIV.) Whan proceed¬ 
ings are taken under Chap, V of the North-Western Provinces Laud 
Revenue Act, the defaulter may pay the amount, of arrears claimed, 
v after jn’vtesiy to the oilium taking such proceedings, and upon such 
payment the proceedings (arrest. distress, attachment, &e.) shall be 
stayed, nod such delimiter may aim the Government in the Civil Ccurt 
for the amount so paid. (Sec. 1||| Act XIX at 1878,) Aft to whether an 
unsuccessful appfc&l to the higher Revenue Authorities against an. order 
for the payment of revenue at a higher rate, and the subsequent pay¬ 
ment of the alleged excess with out any actual protest, make the pay- 
meet a payment under protest/* sec Kebab am r, The Government, 
5 W; R.j 47. If money has been paid mid or protest for several years, 
only one year’s amount can ho recovered under this clause. (5 W. 1U 47 ; 
11 Bomb., L) 

17,— Against Government for One year ... The date of deter- 
compensation for land ac- mining the amount 

qiured fur public purposes, of the compensation. 

No. 17, (No. 19, Act IX.) Tills article does not, evidently, apply to 
suits against a person who may have received from Government 
the whole or any part of the compensation awarded under Act X 
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.SECOND SCHEDtfl-B—F irst Division: Stirs— (eonftl) 

2\irt l F." One y e ftr, 

of 1870, (Beo sep* 40 of the Act.) It haa been held that art. 120 
applies to atioh a suit {Roy Kind i\ Mir Aba. 5 0. L. R lf 4l>). 

The Goveruiaem is considered as a </r//^ikrry of the money till 
iftuob time ns is; is made over to the owner o| the land. (11 W. R*, 1.) 
The suit against Government must be brought within one year. 


Description of suit. 


Period 

of lima tut ion* 


Time from which period 
begins to run* 

The date of the re¬ 
fusal to complete. 


13.—Like suit far coiiapensa- One year 
tiem when the acquisition 
is mifc completed. 

So. IS. (So. 20, Act IX.} When tho Government declines to complete 
the acquisition. the Collector is bop act to determine the amount of 
compensation due for the damage (if any) done to the land (by tho 
clearing* digging or marking it out) and to pay such amount to 
tho proton injured- (Bee sec. 51, Act X ot 1870.) 


0.—For compensation for One year 

false ini prison meat. 


When the imprison¬ 
ment ends* 


No. 19. (No- 21, Act TX.) See p* 211 (note), QHjpra, 44 False im prison - 
in out/ 1 —Unlawful detieatiiou of the person, without sufficient} author¬ 
ity. Tho illegal execution of a lawful warrant or process may amount 
to false imprisonment; The article applies to snap#for covtjtmmtim — 
not for removal of the injury* 


The date of the death 
of the p e r n o n 


wronged. 


20*—By executors, ad minis- One year 
tinders or nipcesent.siti.veH 
under Act No* XII of 
1855 {to enable ea&ncntors, 
adrnini.itratdtH or represent* 
ative* to sue and be m#(l 
for certain wrongs). 

No* 20. (No. 13, Act IX.) This article applies to certain suits by 
executors, : &a No. 88 applies to similar suits against executors, \vu 
Act XII of 1855 enabled executors, &a, to sue and be sued for damages 
for certain torts which, according to the law then in force, did vM 
xurvire to, Or against, such executors* Sc c. A suit for the value of an 
elephant wrongly sold by a, deceased person, or for recovery of money 
duo by a deceased &gout* a ga l nst the represen ti&ti ve of tn o doneased, i* 
nob governed by Act XT! of 1855 (Sreemutty Ohundormoni v, Santo- 
moni, 1 W\ R., 251 ; Nnjuf v t Patterson, 2 N,, W P,, 103), 

A suit by executors, of the porsou. rnmngeA, under Act XII of 
1855, lies only when such wrong has caused pecuniary lags to the estate 
of isnoh person but a suit agaimt executors, &c. t of a deceased wrony- 
dorr lies, though no pecuniary loss was occasioned by it to the plaintiff 
(Grok ul Chinnier r. Miisst. Eurrcek, 2 I lay, 525), Causes of action for 
defamation, assault or 0Jfer pe^bnal injuries not causing the death of 
the party do not survive to and against executors* &c* A cause of action 
to me for restitution of conjugal rights or for a divorce does not also 
survive to executors, &e, (See sec, 2t>8, Act X of and sea $9, Act V 
Of 1881.) 
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OF 
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SECOND SCHEDULE— Pckst Dm* iitm: Sum 
Part 1V.—One year. 

For tod 

of limitation. 


-(conidi) 


Doscripti.cn of sail, 


Time from which period 
begins to run. 


The date of the death 
of the person killed, 


-21. — By executors, admin is* One year 
trators or represent*iti v m 
under Act No, XU I of 1855 
(to provide compensation to 
families for loss occasioned 
by the death of a person 
ca used by actio n a hie w ro ng). 

No. 21. (No. 13, Act IX.) No action or suit was formerly maintainable 
again a fc a p e fcao n who, by h in wro n ,g£ a 1 ao fc, n eg 1 got o r de fault, ca us e (l 
the death of auofckec person. Act XII. t of 1855 renders the wrong¬ 
doer answerable in d tun ages tor the injury so caused by him. 

22.— For compensation for any 0ne y ear ,,. Vrhen the iujury ;s 

other injury to the person. coimnittcd. 

No, 22, (No, 22, Act IX.: sec, i, eh 2, Act XIT,) Injuries to personal 
liberty, to reputation, and to life, aie separately provided for- This 
article relates^o immediate or consequential injuries affootihg a man’s 
limbs or body or health. Injuries caused by the unskilfuinesa of a 
physician or surgeon may uome under this article. 


23,—Ear compensation for a One year 
malicious prosecution. 


When the plain till is 
acquitted, or the 
prosecution is other¬ 
wise terminated.. 

No, 23. (No. 23, Act IX.) The pros cent ion must terminate in favor 
of the plaintiff (Bbymt* i\ Slohendro, 13 W. B.* 118). as in an acquittal, 
a discharge, or a withdrawal of the charge. A malicious and illegal 
arrest in a civil case does not fall under this article. Art. 19 may 
apply to such a case, 

Where there 1ms been no prosecution, a ad the complaint made is the 
only aot done, the date of the complaint is that of the wrong 
(Muduirapa jr. Fakirapa, I. L, R., 7 Bomb*, 127, 430). 


24.— For compensation foi* One year 
libel. 


... When the libel is 
published. 

No. 24. (No. 24, Act IX ; sec. t, cl. 2, Act XIV.) limitation runs from 
the time when the libel is published, not when the plaintiff becomes 
aware of it (Robert and Churriol *?. bombard. 1 Ind, Jur., N. 8. 192), 
Limitation docs not van from the time when the libel Is first published. 
Proof of the sale of one copy of the libel within one year of the suit 
wilt negative the plea of limitation (Duke of Brunswick Harraer, 
H Q + B.. iSo, cited in Darby and Bosanquet, p. 29). A libel is some writ¬ 
ing, picture or the like, containing defamatory matter, 

25.—For compensation jfipr One year ... When ihe words are 
slim tier, spoken,o^if the words 

are not actionable in 
themselves, when the 
special damage com- 
plained of results. 
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BECJOND SCIIICDITLE—-First Division: Suits— [conUL) 

Part 1 F'. — One year, 

No. 2 ft. (No, 25, Act IX ; sea* 1, cl, 2, Act- XIV,) This probably includes 
{i a i tm Jer of 

To cull. u tradesman a bankriij^fc, a physician a quack, or a lawyer a 
knave, or to my of u Magistrate; Chat ho is partial aud corrupt* is sufficient 
bo give a cause of action special damage. Impeaching a man of 

booh? punishable crime! or charging him with having a disease tending 
to exclude him from society, is also action aide per m (Sec Sfephen's 
Commentaries, VoL $11.) 

If the words ate not actionable in themselves, time rime from the date 
when thb special damage comp Lai nod of results. It is apprehended that 
the plaintiff cannot bring a atibsequenfc action for subsequent damage. 
(See Lamb i\ Walker, :l Q. B, D., :h>9 t 805.) This ii not a case of a oou- 
tmumg wrong under sec. 28, lb comes under sec, 2 J , (See p, 222 f supra,) 


Act XY 
bp 

mt 


ABT9. 

25—28, 


Description of suit:. 


Period 

of lhmtari$». 


Tiuve from which period 
begins to run. 

When the loss occurs 


2flk—-For compensation for One year 
Ipsa of service occasioned 
by the seduction of the 
pfuintifl'g servant or 
daughter, 

No, 26, (No. 37, Act IX.) The English theory on which the remedy 
for shell a wrong as that of seduction of a young woman is based is a 
theory which hm no place in the law of thin country, Thu action is 
founded upon the ions of xerviae of the daughter, in which service the 
parent ih supposed by a fiotim to have a legal right or interest (Rar 
Lai v, Tula Ram, I, L* R., I All,, 97), The action is in substance brought 
to repair the outrage done to parental, feeling. (Stephen's Commentaries, 
Yob 111.) A master standing in loco parentis may, according to English 
law, main tain a similar action for debauching his servant. 

27, —For compensation for One year The date of the 

inducing n person to break breach, 

n contract with the plain- 
ti HE. 

No, 27* (No, 28, Act IX.) The inveigling or hiring the plaintiffs ser¬ 
vant which induces a breach of contract comes under this article. In* 
ducihg ryots under contract with the plaintiff to cultivate indigo to break 
that contract falls under this article, Under Act XIY of 1859, the: six 
years’ rule applied to such casus (Meet Mahomed v. Forbes, 8 W\ R,, 257). 

28. —For compensation for One year The date of the dis- 

an illegal, irregular or ex» tru^s. 

cess 1 ve distress 

No, 28, (No* 2D, Act IX.) Distress is a taking without legal process 
of a personal chattel for the redTeasing an injury, tAio performance of a 
duty, or the satisfaction of a demand, Distresses may bo made on cattle 
dainuge-toasant, and also for rents, rates, taxes. &o*—Wharton, 

The distraint of crops for routs, and suits in respect of such distraint 
in Bengal are specialty provided for in Act VIII of 1869 B ( 0* (See 
secs. 97 —U)u.) This article does not govern suits for the r6j$ilimr]f 
(replevin) of goods taken unlawfully in distress. 


M M 
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Act XV 
OP 

187?* 

AETS. 

29—32, 


SECOND SCHEDULE—Piest Dtvrsio*: Suits— (could.) 


De?fcription of suit. 


Part IV , —One year. 
Period 

of limitation. 


Time from which period 
begins to run. 

The diibe of the sei¬ 


zure. 


29, Tor compensation for One year 
wrongful seizure of move- 
able property under legal 
process* 

No, 29. 00, 30, Act IX.) Limitation commences to run from 
date of the Mftw'4 ol moveable property, and not from the date of the 
rfiltit&i from attachment, &o. (Ham Sing s, Bhadro, 21 W. lt. ? 2$$> See 


the 


p. 222. 

It 1ms been held that money is cc moveable property/ 1 and that a suit 
to recover money wrongly taken in execution, with or without damages 
in the shape of interest. Is a suit for conipe^ ~ at ion- within the meaning 
of this article (Jaggevua ik Gnlum, I. L. 11.. 8 Bomb., 17). When injury 
is caused by an injunction, wrongfully obtained, art. 42 applies. 


Pa v t V, — Two y & a r s . 
30,—Against a carrier for Two years 


When the loss 
injury occurs. 


or 


When the goods ought 
to be delivered. 


compensation for losing or 
injuring goods. 

31,J_Against a carrier for Ditto 
compensation for delay in 
delivering goods. 

Nos. 30 & 31. (Nos. 33 k 37, Act IX.) These articles apply to private 
curriers m well as to common carriers, whether by Jatid or by water. It 
has been held that where the liability of the earner arise* out of a cm- 
(met respecting the delivery of goods, a suit for compensation against 
him is governed by art. 110, and that these articles apply where there is 
no such contract, and loas or injury to goods arises from n tort— 0. y., 
from alleged negligence hr want of proper care on tho part of the car¬ 
rier (The B, I. S. N., Co. v, Hajee Mahomed, I. L. li. f 3 Mad., 107 ; Kalu 
Ham v. Thu M. B Co,, I. L* B., 3 Mad,, 210). 

From the more Fact of nondelivery of the goods on a certain date, it 
cannot be inferred that the loss of the goods occurred on that date. If 
the carrier claims the benefit of this article, h* ought to prove the date 
of the loss. supposing the plain till' has gi vvsi primii furi evidence that 
his suit is not barred by limitation (Moiion Bing v, H, Cornier, I. L. U., 
7 Bomb , 478). 


* M When the perversion 
first becomes known 
to the person itijtired 
thereby, 

{ first becomes known 11 occur 


32.—-Againstone who, having Two years 
n right to use property for 
specific purposes, perverts 
it to other purposes. 

No, 32. (No. 38, Act IX.) The words .. 

in this article ; ami the words “first became known. 7 ' in sec. IS ; the words 
first become known, 11 in art. 114; the words ''first learns/ 1 in art, 48 ; 
and the words ri becomes known/' in arte, 90, 91, 92, 95 and 93. See 
p. 225, mfira. 

This article also applies to actions of tort only, and not to *mta m reft* 
pec b of pervemon, v> hen suoh perversio a avmm ut* to j£ brcach a f a oovemni 
subject to which a tenant bolds the demised premises (Kedar Nath r* 
K Hotter Paul, I. L. H., 6 Calc., 34). 
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SECOND SCIIEDULE—Fitorr Division: jSjfiTS-*— (contd.) 
Part V, — Two lymrx. 

Description :>! gnih. 


Period 

of linntation. 


Time from winds period 
ftegijas to riifc 


When tin* wring- com * 
plained of is done, 


33—Under Act No. XII of Two years 
185$ (to enable ezicutors, 
administrators or fefite* 
tuhtiatitoes to sue and to Be 
mied for certain wrongs) 
a^alusr an executor, ndmi- 
nmtrafcor or other I'epie- 
senmtirep 

No. 33, (No. Act XX ) See notes to art* 20. 

34.—For the recovery of a Two years When possession is 
wife* demanded and re¬ 

fused. 

3,5.—For the institution of Ditto .. When restitution ja 
conjugal rights. demanded and is 

refused by the bus* 
bund or wife, befog 
of full age and sound 
mind. 

Nos. Bland S5* (Nos. 41 and 42. Act XX) When a third person 
detains the wife, a suit for recovery of the wife lies against such person, 
A decree in. a suit for restitution of con jugnJ vighbs i$ oxecuted tindor 
soo. 2fin of the 0!v-iJ Procedure Code* A decree in a suit for the recovery 
of a wife is executed and or sec. 25$ of the Code. It bus been held by o, 
Full Bench of. the Punjab Chief Court that, so long as the relation of 
husband and wife subsists, a suit against the wife for the restitution of 
conjugal rights is not} barred under this article {vide see. 23), and that 
a suit for the recovery of a wife inn v be brought withm two years of 
any demand and ref as&L &ee Rivru, 2nd Ed., p. 102. Limitation runs 
from date of " demand and refusalf ? not from date of ■*' th olirsi demand 
and refusal A Time does not run from the refusal of a minor or insane 
wile. The refusal from which limitation runs must be an ahsohito 
refusal. Suits for’ restitution of conjugal rights under the Indian 
Divorce Act arc not governed by this article, (See sec* 1, and the notes 
under it.) 


Act XV 

OF 

1877, 

ARTS* 

33 — m> 


When the rnalfea- 
san c e, mis f e m a j mo o r 
non-feasauce takes 
place. 


36.—For compensation for Two years 
any imtlffefltrince, misfea¬ 
sance or nonfeasance in- 
dependent of contract and 
not herein specially pro¬ 
vided for. 

No. 33. (No. 40. Aofc TX.) Suits for compensation for t$H* not spe¬ 
cially provided for in this schedule are governed by this general Article, 
Noa. 65* l to, and 1 Id are the general articles for suits for compensation 
fp v h reac h es o f oontrabls ; No. 4 9 i$ ti i a gen 0 ml artide for sai ts f 0 r s peci 
lie moveable property; No. 80 for suits on bills, notes and bonds. No, 114 
for the possession of immoveable- property ; and No. 120 for all other suits. 
No, i 144applies to all suits by Government. For an explanation of the 
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SECOND SCHEDULE-First Division: Suits —(contd.) 

Part V'—Two yews. 

term?’ malfeasance, misfeasance, and non-feasance, see the notes under 

B6t\ 28. 

Wh«re on a complaint oF theft of grain again# the plaintiff the 
Magistrate, oF his own motion, attached the grain and referred the parties 
to a hu It in the Civil Court to establish their right, and the coin p Ini cant's 
suit was dismissed by the Civil Courts am] the grain restored to tlie 
plaint*if In a damage 1 stia^o. in was held that plaintiff's suits I'or damages 
for wrongful detention of his grain wots at hmt governed by art. jiih 
and that limitation corn me need to run at the latent from the date of 
ufetauk men b (Mudvirapa l\ Fnlurnpii, I. L. E , 7 B oin b . y 427), 

t\ suit for the value of standing crops carried away by the landlord 
on the strength of an ejeckumnt-deoree subsequently reversed has been 
held to he a suit for mesne profits under art., 109 (fthurnonioyeo t\ 
Fatarri, I. L. B M 1 Gale*! ti2o). An ordinary suit for eompunsafciou for 
wrongfully carrying away standing crops has been held lo be governed 
by art, Tib (Paridah r. Jenmidi, I, L. Ii.. 4 Calc,, Justice field, 

however, in an uiireportod ease. bald, that as such carrying away is pre¬ 
ceded by a trespass on immoveable property, it may be treated as matter 
in aggravation of the trespass, and as such governed by art. 89, What¬ 
ever injury a trespasser ciuiaes to the property while he is trespassing, 
or which results immediately from his aqfcs T is rnafWr in aggravation of 
the trespass, and as such is proper for the comideration of the Court 
when estimating the damages ro be awarded for the trespass. (Phene 
on Eights of Water, p* 100, Bee also Fo;:m of suit for trespass, 
sc hod. iv, Act XIV of 1882 ; and Nausiirma %\ Eagupathi, L L. R., 
Mad,, 176,) As to the time when the cause of action for a tort gener¬ 
ally arises, see p, 221, evpnt* 


Pari Vh — Three years. 


Description of suit. 

Period 

of Umiratimi, 

Time from which period 
begins* to run, 

87.—For compensation for 
obstructing u way or a 
watercourse. 

Three years „ 

The date of the obs¬ 
truction. 

38. —Far cos.iprusafhm for 
diverting a watercourse. 

Ditto 

The date of the diver* 
skm. 


'Nos, 37 & 3% (Nos. 81 & 82, Act IX.) Suits far ittjmietiom for the 
removal o£ absfcrucfclonsj Ac*, are not governed by these articles. 

W h e re th e o bst v u c t i on s a re in the u at u re o f con tinning mi i s an ce a, th o 
cau.se of action is renewed dedw in dt$th so kin# as the obstruction 
is alio wed tq emi Lin no. (See sea, 23j and Ilaj r u p Koe r i\ A b u t H oasd n , 
1, L, II., 6 Calc,, 894, 401,) If there was any distinction under Act XIV 
of 1859 as go suits for remmd of continuing obstructions and suits for 
damages for such obstructions {h&q 5 Mad,. 6, 24 ; and 8 Mad,, 111,1 Ki> t 
Bitch distinction does uot exist tinder the present law, Bee, 28 applies 
to both classes of suits, Even us regards a claim for damages only, a 
continuing obstruction gives rise to a fresh cause of action as fresh 
damage results from it. 0 Mad., 111,118.) 

Obstructions and disturbances easements,—£. g,, of the right to 

light or air,— arc not pecially provided for. Art. 86 will apply to suits 
for atmpmsatwti in such cases. An obstruction to the migration of Bah 
to and fro in plaintiff’a juVmr is not an obstruction to a watercourse, 
(Bee Moliaranee Surnomyec t\ Degumbaiy, 2 BUomc, 93.) Independently 
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SECOND SCH BJ)IJ jj Division : StliSte— (fip/ift/i) 

l rt Vi — Th re a y c. a if& , 

of any question of limitniioii properly so called. tio riykt to an case¬ 
ment can he established tinder see. 26 , if ifcfc enjoyment was hitcvntptvd 
two jmt s before the institution of the suit. If the plaintiff cannot 
establish im immemorial rig bt. <n u right created by grant , kc.. he numb 
Bue within #>&<> year** of the intcrmjrfwtL See pp, 410— 41 i, 423, jtojpr#. 


The date of the tres¬ 
pass* 


Description of suit. . .FT"*! Time from which period 

x of hnmufion. begins feu run, 

39,*—For compensation for Three years 
trespuss T.tptm immoveable 
property. 

No, 39. (No. 4.9. Act IX ) Sec the notes under art 36, 

A trespass open land is committed by entry on the same without law¬ 
ful authority, and is iu English law called trespass ((tutre olaumm frajit 
as dishi^gulshed from trespass to a noth aria goods or person, A man is 
answerable not only i*or his own trespass, but for that of his vaUlv also. 
(Stephens Go turn m tail e*, VoL Hi.) An act committed hey and ihk founds 
of the property alfectcd by ih may be a nuisance, but is "not n trespass, 
(Ph&ar. 1U1.) fhe trespass ooutin ties so long, as the unlawful entry 
lasts (L D* JL ii Mad,, 171, 178). Suits to riwoeor immoveable property 
f rom a fcrespa^et are governed by art, 14'2 (I. L. R., 6 Bnmb., 580), 

Fishing in plaintiffs tank or lake without bis permission i« an act of 
trespass only, when the plaintiff MmaeVf is- not prevented from fishing 
there (Imkhiimmi r. liorium, 8 C. L, It 509). But the acta of the 
defendant in taking' fish from the tank or lake outniofc be considered as 
Eiiecessivo acts of trespass, if they appear too have been exorcised con- 
tmuonsly under a claim of right, They mast bo considered as a diV 
possession by the defendant of the plaintiffs right iwo tauto (Farbutty 
v. Mudhoy t h. it, 9 Calc,. 37'fi), 

A fcrosp&sa when it amounts to an on ter of the possessor of the pro¬ 
perty, cannot be treated m a * f coiitinuing wrong 11 under sec* 2 tk 


The date of the in- 
fringeiueut. 


40.—For compensation for Three years 
infringing copyright or any 
other exclusive privilege. 

No. 40. (No. 11, Act IX; sec. 1, cl. 2, Act XIV.) A « patent right” in 
respect of a new manufacture is mx exclusive privilege like *■ copyright” 
An exclusive right of ferry m also an exclusive privilege, but not of a 
like- nature with “copyright*” A suit in respect of a right of i any is 
therefore noi goverued by this nrtiele. (Sce RuleB of construction.) 

The taking of an of profit* made by the defendant i& only a 

mode of romjwn^iHjty au inf^ntor for the infringement of his privilege, 
A suit for such an aomimt is governed by this article (Kinmoru? v. 
Jackson, I. L. II*. 3 Calc*, 17), 

41. —To restrain waste Three years „ 4 When the waste begins. 

No, 4f. Suits for compnnmtiorL for waste are governed by the general 
provisions of art* 35. illustrations (m) and (u) under sec, 54 of Act I 
of 1877 give instances of suits to restrain waste by Hind a widows and 
undivided coparceners. 

Waste is any considerable spoil or destruction in houses, woods, 
gardens,, trees, lands, by a lessee, a life-tenant, a mortgagor or 
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Act p SECOND SCHEDITL E—First Division : S wn-(wnid$ 

2 ^j j Puri VI .— Three years, 

-„ mortgages m possession, a $q-sharer, &o. The conversion of arable lands 

AR'rso foto lands, and mw^L may amount to waste, (Stephen, Vol III * 
£8—44 Wharton,) 

^ According to the English Jaw, is au injury to property. 

For an instance of waste of personal property, see Hurry r. Apootna., 
5 Mooioa L A., m. 


Period 

of fitm ration. 


Time from which period 
begins to rim. 


Description of suit. 


4'2. For campeiiafitlon for Three years ... When the injunction 
injury caused by an injunc* ceases, 

tion wrongfulh obtained, 

(No. $8. Act IX.) An award of damages under sec, 407, Act 
^ . & 1 ^ 83, * or aa injunction wrongfully obtained, bars any 

suit for compensation in respect of the issue of such injunction, 

43, —Under the Indian 8u<> Three years ... The date of the 

cession Act* 1855, Section meat of distribution. 

320 or 321, or under the 

Probate mid Administra¬ 
tion Ac I 1881, section 139 
or 140,* to compel n refund 
by a person to whom an 
executor or administrator 
has paid a legacy or distri¬ 
buted assets. 

No, 43. A creditor or other claimant against the estate of a deceased 
person may follow the assets or any part of them in the bands of the per¬ 
sons who may have received the same from the executor or admuiistrator, 

44, P.7 a ward who has Three yeans Win n the ward attaint 

attained majority, to set majority, 

aside a sale by his guard ism. 

No, 44. Bee L L, ft., 4 Calc,, 523. mid pp. S$5, 255, supra 
A ,c sale; does not include a mortgage or lenm, hut art. 31, read with 
nr o, 7, wi 21 npp \ y to suits to s h t &sido in h i ra mntits o f mo v tgngo 
or lease, executed by the guardian of a ward. (See Itamansar v* lla^hu- 
bar. I, It. U., 5 All, m.) 

Win-re the Rale is ah tnitit} void, as where a guardian or manager 
appointed under Act XL of 1858 sells his ward’s immoveable property 
without aa order of the District Judge previously obtained, it ia not 
neecHnary to set aside the sale, A suit for recovery of the property 
against the purchaser in each a case will be governed by the twelve 
yeem; rule of limitation. As to suits fiir remmrg nf property generally. 
see notes under art. 31, and I. L, It., 5 All., 430, ‘ 

45, —To content an award Three years The date of the final 



Code: — 

VII of 1822, IX of 1825, and IX of 1833 


award or order in 
the case, 


* Vide Act V of 1881 , &ehj. 156 , 
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SECOND SCHEDULE—Fiwi Division : Suits— (cvnttL) 

Part VL — Thre& years. 

No. 45. (No, 44, Act IX; mo. 1, cl, £>, Act XIV.) No. 45 applies to suits 
by any pinion, whether bound by the award or not. No. 46 f to suits by 
a party hound by the award. It w&4 hold by the late Sodder Court at 
Calcutta, that as an auction'purchaser at a revenue-silo was not the legal 
representative of the 'former proprietor in the property sold, the rule of 
limitation fixed in AofcXIIf of 1848 (to which this article oorreaponds) 
did not imply to a claim preferred by such a purchaser to contest the award 
of the He v en u6 0 Jffo e re } th,<5a|h a uok aw a r d w as b i n din g on tlx e form et 
proprietor, The framer* of Act XIV of 1859 (see sec. 1, cl. 0) introduced 
words to shew that the law was to be regarded m binding* on all parties 
whenever and under whatever title they might have acquired the 
property affected by the award of the Revenue Officers. (See the Report 
of the Select Committee on the Limitation BUI, dated 8th January 
1859) This change in the wording of the law was not considered in 
P 1 1 reeag v. Shift Ram ,8 W. R,, 165, as th at oase was cl ecided u n t) er the 
old law. But in ftlohima v, Rajcoomar (10 W. 31., 22). Sir Barn eM Peacock, 
C.J., points out that, now, a person is not entitled to ask the Court to 
rectify or set aside an award It; a suit commenced more than three 
year* after the date of the award, whether ho is legally bound by the 
award or not* 

The Regulations referred to in this and the following article relate 
to rhe settlement of lands, &e., and empower th \ Revenue Authorities to 
take judicial cognizance of certain claims and disputes respecting 
lands, &a 

A bit rkhu^ survey-award relating to boundaries, in. Bengal, is treated 
an an aw&nl under Reg. IX of 1825, (Sec Rajah Sahib Pershnd i\ Ra- 
jendro Xishore, 12 W. It,. P. C,,0, 18.) An award under these Regulations 
is an tidjudiratioti of nome depute after the parries have had notice of 
the proceedings, (Sea 3 W. It*, 7, and 3J W. R,* 389 ; Thompson, p. 115.) 
It must be a judicial act of the Revenue Officer (L L. It., 3 AIL, 738), 


Description cf suit. 


Period 

of Uni Ration, 


Time from which period 
begins to run. 

The date of tlm final 
award or order in 
the case. 


46 .'—By a party hound by Three years 
such award to recover any 
property comprised therein, 

No. 46. (No, 45, Act IX • sep, 1, cl, 6, Act XIV.) See the notes to art. 45. 
In a Mult by A against B, A is not bouiijS by an award obtained by 
A and B against C (Komul v. Ilissonath, W7j|£ t Spl No,, p. 128. F. B.) 
T h I s a r tic l e a pp Li s s on Jy to mu fcs by th e yut rt i es to th e a w art! ( K an to v , 
Asad AIL 5 0. L R„ 452). A purchaser at a revenue sale, not being the 
legal representative of any of the parties to the award, is not bound by 
the award, A suit by a person in po^&saion to have his title confirmed 
ia not a suit to recover property within the meaning of this article. 
A person who remains in pos&esaiou for three years after the making of 
the revenue award is not barred by this article from maintaining a suit 
to oMjirm his title. As the award does not determine the title of the 
parties, it. is not necessary to set aside the award in such a ease (lUobinva 
v. llajeooraur, LOW. R,, 22, 21), Even if the plaintiff is actually dis¬ 
possessed two years after the award, he La bound to sue within three 
years of the award. The ruling in Mozuifer Airs case (i0 W, B.» 71) is 
opposed to the wording of the law, (Thomson, p, 314,) 

A temporary settlement of lands by the Collector, where there has 
been no a Ward a$&im£ the plaintiff, is no bar to his claim for a perimv 
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SECOND SCHEDULE-First Division: Suits— (contd.') 

Pui t, VI.—Three years. 

nonh RoWlemenfi, If the Hght of the m.ulVk i« anyhow ■eeognized by 
the Collector, the possession of the person with whom a temporary setfe 
mfjnt iB mn4 is not adverse to the malik (fevisto v Kasbcr II W i; 
l *\' Riwf^wea «. Kale* IS VV. It., IDS; Krisfco *. Shama, 32 W. It'’ 

Whero tJi* law allows an appeal to the superior Revenue Officers, the 
penod oi hmibatioh runs from the date ol! the filial oi'Aer in the enm 
ihe tact that the appeal was summarily dismissed or that the merits 
of the case wore not entered into, does nob make the order the less a 
final order ( Krishna if. Mahomed. 10 W. %, 51). Hut, where A ami B 
a: ^ BumJai ly auootod by an award, and A only appeal®, 15 bamiot oom- 
pote the period of limitation under till* arise fa from the <ln& of |L ■ 
order on A’* appeal, The three yearn are to bo computed from the date 
whim the award be comes final, so far as the plaintiff is concerned 
(Tuleirari* MahomecL 1,0 W. It, 4g), 

A suit which ia wichiu tune under this article ltmv, nevertheless be 
bru-ml by art. U2 or 144. (See 8 W. R, p 209 ; 10 VV\ IL, 2iih) 


Period 

of hrm ration, 
Three years 


Time frotn which period 
beg inti to r mu* 

The <Iafe of tire fiiml 
order iu the easy. 


TJeftcriptiou of suit, 

47,—By tiny person bound 
by an order respecting the 
poHsemnn of property 
nnule under the Code of 
Cnmnml Procedure, CImp- 
fer Xljj or the Bombay 
M si in Intern'd Courta Act, or 
by any one claiming under 
^uch person, to recover the 
property comprised in such 
Orel ei\ 

Jfe 4 J; t . IX * P- 5 • cl - 7. Act XIV.) Orders passed under 

Chap. XII °£ the Cumnwl Procedure Code of 1882 are, by virtue of 
see..-) oi the Code, governed by this article. (See p. 186 , x ,tmi ) 

A person who was-no party to Die proceeding before the Magistrate 
e.m who does not claim under any party to'such proceedings not 
nmind to sue within three years under this article! The dictum in 
bekbra] Roy s case (It VV. R„ 895) that the aeinmdor is htmndly an 
onlor passed against Ins ijaramv ca-hardly be supported ‘ 

Orders under sue. 680. Act-X of 1872, or sec. 115, Act X of 1882, are 
governed by this article. An order under pec L17 of Act Xof 1SS 7 
relating to ea.snm.ents is probably not govern# by this article. Orders 
umlev secs, R»2 and fid t of Act X of 1872, socially those under the latter 
section, would seem to be: included in “orders respecting the position 
of property under Chap, XL of Act X of 1872.” 

. Whore the Magistrate is unable to satisfy himself w to which party 
is m possession, or where ho decide that neither party is in possession 
and ha «$» property unde- sec. 631 of Act X of 1872, or see. 146 

.Act A d ly:.. his order is not '• at> onlor respecting the imtotrtw* of 
property _ (Aktlanduu v. Perfcsami. I L, It,. i Mad., 309;. 

I he article can only apply where the possession of the defendant wna 
cor,firmed by the Magistrate. It does not apply in favor of a party who 
fUibseciUtiiibly HU<!ceed?i P by a regular suits, iu ousting tlm person a-hosa. 
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Pari JPIp—Three ytato. 

possession wa-vi m confirmed (Aulchil i\ Mirza, 6 0* lull., 93 ; mo pp. 101 
ami #12, &up 7 'a< as to poB^fifott notwithstanding the order). 

A suit by a party bound by mi order of the \m<nilatdm\ for a partition of 
tbo whole property, a wbare in which was in dispute before tin mimilafcd&r, 
U net a amt to Weaver the property within the meaning' of this article* 
(Sec I, l/. B„ 5 Bomb;, 25 and 27,) There is nothing in this article to 
restrict, it fco immoveable property only* (See I. D. E . 6 Gala, 709.) The 
order of the Sessions Judge refusing to move the High Court to interfere 
with the MnsristrateM order cannot be treated as fi h&Mmd m'der in the 
(See Knngtfi v. Zomanidonisea, I* L* It*, 6 Cflilc,, fOih) 


Act XV 

OP 

1877, 

ARTS, 
48, i y J. 


case. 


i^ora ivtvuj^iJiri j v. Huium iuwhis™, a. j-.* j. v *, « 1 ^ >■ ' 

A verbal order alleged fco have been passed by the Magistrate is not 
an order within the meaning of this clause (Mahomed v m Ghiuga, 
2 Agra, 28). As fco mamiafcdars, soo Bombay Act V of 1884, By an 
express pm visit m of that Act, the decision of the mamlatdar is not con- 
elusive m fco the point of actual possession in anjf subafeqneufc suit* Rut 
the decision of a Magistrate under the Code of Criminal Procedures is 
conclusive as to the possession. (Lillu r* Annaji, I* Ij. R,, 5. Bomb*, 387), 


Description of suit. 


Period 
of limitation* 


48„—Fiir specific moveable Three years 
property lost, or acquired 
by theft, or dishonest inift- 
up prop nation or conver¬ 
sion, or for compensation 
for wrongfully faking or 
detaining the same. 

49For ot,hei' specific move- Ditto 
able pm petty, or for com- 
pensatiou for wrongfully 
taking or injuring or 
wrongfully detaining the 

same. 


Time from which period 
begins to run. 

When the person hav¬ 
ing the right to the 
possession of the 
property first, lea ins 
in whose possession 
it is. 

When the property is 
wrongfully taken or 
injured, or when the 
tl v i si i i ier’s possession 
becomes unlawful. 


Nos. 48 & 49, (Nos* 48, 47, 88, 34, 33, 26 of Act JX ; sec* i, cl. 2, Act- XIV.) 

*• Moveable property” i tic old es -Money (see arts, 29 and 89: I, L. R, t 
8 Bomb.. IT), but ‘ Jtpctnfia moveable property ?> can hardly include won rtf , 
A hi vtsou Bench of the All ah a I ml High Court ha*, however, held that 
a suit to recover a mini of entrusted to the defendant for a sped- 

Qed purpose and misappropriated by him, is a suit fco which art, 48 
applies (Eameshar r. Mona BUMich* I. L R, 5 AIL, 341). See notes to 
art, 51 as to the iliMtincricm between moti/o/ and other chattels. Where 
moveable prpperty belonging fco Z has been wrongfully converted by A, 
and such property has been sold by AM brother on AM account, and the 
£do-proceeds are subsequently held by AM brother on account of AM 
w ul bw, the r v M n o d i * h o n c$t m fr tpp t ■ op rhtf w n or co n ner Jt io u o a tb e part) 
of AM foyiker, although he is responsible to Z for the money In hk 
hands (G-urudns w. Iliinuamu, L L, B* 10 CaJo; T 860* P 0*) 

St.auding crops aua n.ofc moven hl c proporfcy (I* L* It,, 4 Cale., 665 ), but 
when such crops are cut. they may be treated as moveable property. Ae 
to when the possession of mo yea bio property agreed fco be Kuid and 
partly paid for becomes unlawful on the part of the vendor* me sac* 78, 
Act IX of 1872. Where the agreement is made fur the sale of immovt'ahlfi 
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and moeeabk property, sec. 85, Act IX of 1872, applies The posses Mod. 
of the condor or of hi* siriibseqaeil ttarieferireo in such a cubs becomes 
uul&wful from tee date of a decree for specific performance of; the 
agreement (DUondiba v. R&mbliftUtira, I, L. R., 5 Bomb,, 551)* In a suit 
for wrongfully detaining titieAeds,.time ruos from the date when the 
title to the property comprised in the deeds is adjudged to the plaintiff 
or the dtuaioeru possession, otherwise becomes unlawful, (See No. S3, 
Act f.X of 1871.) Actions of trover come under art, 48, and actions 
of detinue under art* 19, (See 1, h R,* 7 Bomb,, 4Sp?,) Art, 49 is the 
most genxral article applicable to suius for moveable property. Arts. 12il t 
128 and 127, which allow a period of twelve years, apply to certain suits in. 
respect of moveable or immoveable properly. Art, 133 prescribes a 
period of twelve years for suite for the recovery of moveable property joUI 
by a trustee, depositary or pawnee. Art, 145 allows a: period of thirty 
years for the recovery of movable property from the depositary or 
pawnee hitnseif. 

Period Time from which period 

.Deaci ***““ f of limitation. jfisgios to run. 


50,-^For the hire of animals* Three years 
vehicles, bouts or house¬ 
hold furniture. 


When the hire 
comes payable. 


be- 


No, 50* p 49* Act IX ; see. I, el 8, Act XIV.) Art, 50 refers to the 
hire of certain things for use (lemtio rei). Art, 50 refers to tbo hire 
of labour and services. Art. 5 0 and many of the following j&rfcielea 
iu Part VI tr<mt of actions cx-contractu. Where a contract is rcffistt rcd^ 
a suit for eompeasfUiou for its breach is govermrihy art. lid, and not by 
any other article. 


When the goods ought 
to be delivered. 


51.—For the balance of money Three years 
advanced in payment of 
goods tb he delivered. 

No, fel (No, 50, Act IX ) Balance—That which expresses the differ- 
e m o b et w ee n th & d e b to r a n d c m liter sides of an ac e© umt.— WI a r ton, 
Motley “-It seems to b© thought that money” only means coin in 
gold, silver or copper, But in law “ money M means and Luolodes not 
only coin, bur, also go no rally mij paper, obligation or security that is 
ini mediately and certainly convertible into cash , ho that nothing can 
interfere with or prevent such c Olivers ion. {Per Stuart. O.J., in 1 L. It., 
3 AIL, 78vS. 795 ) “ Money ' includes any currency usually and lawfully 
employed iu buying and selling as the equivalent of money, as bank¬ 
notes and the .litre.—Webster, 11 Money 1 ' is the mime gri en to the com¬ 
modity adopted to serve as fhe mare kan due ur universal equi¬ 

valent of all other commodities and for which individuals readily 
exchange their surplus products or services—Braude, Even provincial 
notes, if received as mon-^y, are money, but sLocks nr© not money. 
(Itoaco Digest. Hlh) For the protection of commerce, f * money ” oanuot 
be pursued into the hands of a hena fide holder to whom it baa passed 
in circulation, but this rule does nob apply to other chattels* (See 
Lewi a on Trusts* 7th IU,, p. 783.) 

If there is no express stipulation ns to the time of delivery, nnd the 
time cannot be ascertain©*;! by re fore nee to any usage of the trade, or to 
the couree o £ deal!ng between the parties, a rm$onahie time frrnn the 
date of the advance of the money should be allowed (Boiddonuth r. 
Lattfnms&a, 7 W, 11,, 164). 
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SECOND SCHEDULE— First Division; tiv it : *~(coutd.) 
Puri VI.~Three years. 

Description of suit. 


Period 

ot limitation. 
Tli ree years 


Time fiom whioh period 
begins to run. 


Tire date nf the deli¬ 
very of the goods. 


32,—For the price of goods 
sold ami delivered, where 
no fixed period of credit is 
agreed upon. 

No 52 (No. 51, Act IX.) Arts. 52 and 53 are based on fcko ruling in 
Bat cowry n. Krifcfo Batfgal. 11 W U„ 829. Under art, 52 the date of the 
delivery of each article is the date of the cause of action .fm its puce. 
Wiiena all fcbe items of an account arc on one aide, as, for j iiatrmoe, in a 
tradesman’:-! bill, the fact that soma items afe within the period oi limit¬ 
ation does not bake the earlier items out of the operation of the statute. 
(Banning, 300 : 11 W. it., »2D; and notes to art. 8o.) As to what 
constitutes delivery, see secs, 90—92 of the Contract Act. 
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53,.—For the price of good# Three years 
sold and delivered to be 
pfiid for after the expiry of 
a fitted period of credit* 

No. 53. (No. 52, Act IX.) See notes to art. 52. 


When the period 
credit expires* 


of 


When the period of 
tlte proposed bill 
elapses. 


H .—For the price of goods Three /ears 
sold and delivered to be 
paid for by a bit! of exchange, 
noeuehblil being given. 

No. 54. (No, 53 t Act IX.) ^ . .. , * 

Wheb the osHiUaeb w&h lor six months credits. the payment tneu to be 
iiial- by a bill at two months, it was held that an action for the price 
would not lie at the expiration of six months, and that the time began 
to ran from the expiration of (ft + 2 == ) 8 months. It was ohserveu that 
the only action that would I is before the expiration of the period of the 
ptOposeS bill wus an action, not tor the prtrr, but for breach of contract 
in not giving the hiU (Help *. Winterhofcfcom, 2 B, and Ad., 431 ; Darby 
and Bosanquefe, p, 10). 

55, — For the price of trees or Three years *** The date of the sale, 
growiiiu crops sold, by the 
plain till to the defendant 
where no fixed period of 
credit h agreed upim. 

No. 55. (No, 54, Act IX*) . . * 1 . 

Suits for the price of goods, trees md growing crops are provided for 
in arts. f>2 bo 55, Them is no such article for the price ox land or or 
inumnwiMc property other than trees or growing crops. 


56,— For the price of work 
done by the plain till for 
the defendant at his request, 
where no time has been 
fixed for payment. 

No. 5ft* (No. 55, Act IX.) 


Tin 


ree years 


When the 
done* 


■work ia 


# 
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SECOND SCHEDULE — Fjsst Dmstos 


Part Vl.—^ Three years. 


S m’n~(conUl) 


A suit for tUo price of work don 3 by an atteniey or vakeel is mr'ci tlhi 
provided for. (y«e arc, 81. and W. Ii„ Gap No.'. 18.) Where a duty 
reqmms a continu-Uim of sorvicof., the eompletteu of the duty i„ the cause 
of aoppn. ( Ari -oll, US.) The work must hnv? been done at the request 
of the clefondanti. 


Description of suit. 


Period 

of lj mi ration. 


57. For money payable for Three rears 
money lent. 


Time from which period 
hegiiiH to run. 

When the lujiii is made. 


No, 57. (No. 56, Act IX ; boo. 1, cl. 9. Act XIV.) A suit for meant 
(ml m the ordinary sense of that expression, is for a loan repayable 
at ouee. or what is the same thing in point of law, repayable an d, nmu<L 
VVhero there .« a written or verbal agreement jflw-my a certain date 
for Bfie repayment ot the money, limitation rims from the specified 
date of payment. Where such agreement is wrtMP art 115 applies 
(Uameshwnr - . KamchngL l 1.. II.. 10 Calm, 1033). Where it is written, 
art* m or some other article will apply. 

58.-— Like suit when the lender Three years „„ When 
bus given a cheque fur the ' paid, 

money* 


the cheque in 


No. 58, (No. 57, Act IX.) 

A cheque in a bill of exchange generally drawn on a banker ami pay¬ 
able on daman lL 

If a loan is made fry means of a cheque given by the lender, a cause 
of actiou does not ari^e hgumst the debtor till the cheque is cashed, even 
it, the debtor makes nse cd the cheque an 1 receives credit for it front his 

« U3 *! ! ^ r ^ iH actually paid (Garden u> Bruce, L* R. t 

* dOO ; Banning, 25). 


8 C 


Three years ** When the loan is made. 


59.—For money lent under 
un agreement that it shall 
be payable on demand. 

No. 59. ^ (No 53, Act IX.) 

Sue pp. i t t 220, & 231, and compare Nos. 72 and 73, u Where a 

nma promises to pay a sum of money, on demand, which it- is his 
duty to p u whether n demand be made or not. then the money becomes 
payable at rrnce. :md no demand is necessary before suing him for it; os, 
for uiskumm, m the case of money lent, and money due for goods sold or 
lot work lout*. But where a promise is made in consideration of some 
fittUftieral tluog being done on demand, there the demand must he made 
betore the promise* can be enforced, asm the case of a promise to pay 
tv 1x7 3?' * , s 1011 ' ,l, 1 fffr to Dacca on demmhl, or if A should pay 

Its. -00 to f upon demand. per Garth, C. J„ in Kamchnuder v, Jug gut 
Alomnolunee, I. L. JL, 1 Ualc*, 233, 291. 

M'herc a per son is bound by au agreement to buy his coparcener's 
share, on ins refusing to sell his o wn share on demand to such coparcener* 

f-l . A >*I r*k\ j i i . _ J .*1 ’ .. -r j .i . * 



art. 78 (Saujini v. Kama, I. L, it., 6 Alad., 280). 


« 
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Where the money is “ payable three mouths after dm and.'' a demand 
is necos^arr (Brown v. Rutherford, 14 Oil. D, 6.87 : see also ait. ■ - .< ■ 

Sums paid' to the credit of a customer with lus banker, though 
usually called are in truth Ivan* to the banker, as money pant 

to u. hanker becomes at once part of his general assets, and he is merely 
a debtor for the amount (Foley Hill. 2 H I, Cas 28 ; B»nmtg H : 

also HiiiRuh «. luihee, n W. It., 42). Money lodged jrith pother 
■pmson. whether a banker or nob, under an agreement that it shall ba 
retw.vn.bhi with interest on demand, although called a deposit, w in point 
ftfW a lovn. Unless the recipient; of the money;i* mveeted with the 
ebui-aeter of n trustee, the trait suction is a loan, and not a deposit (l.nm 
Bokh r. Brohraomoyee. « C. L. It., 470). The case of money deposited ra 
a sertied baar or which may other wise-he car-mark on and recovered 
i„ '^ie, is ilAereut. (Banning, lfi.) Such a case falls under art. Ho. 


o t S 

Act XT 
of 
1877. 


Description t>f suit* 


Period 

of limitation. 


Time from which period 
begins H> run. 


When the demand is 
made. 


go,—For money deposited Three years 
under an u^rremeut flint it 
shull he payable mi demand, 

No. GO, A fawn repayable on denier jul is payable &t once ,. Mt a deposit 
of money repayable on demand, tu a bill or note payable at a fixed tij.no 
after demnul .Is not bo payable, Arfc. 60 refers to cases where money is 
lodged with another under an express trust, or under circumstances 
from which a trust pan be implied. (Bee the notes to the preceding 1 
article, (j 0. L. R.* 470 ; and 12 0. Ij* h. t p. 168.) 

Am to thr onus of proof of the demmd^ m^y. \ 1 T mpn%> I . 
demand has been a complete and unqualified demand the period of lumt- 
ttfcion begins to mti from the time o £ such first demand, Au 

dlia/bhi ih Ifiifcteaing, 10 Bomb., 487.) 


When 
it aid. 


a am 

60 , 11 , 


the money is 


—por money payable to Three years 
iho phimtUl fof money paid 
for the defendant;. 

Ko 61 (No 59, Act IX) Compare art*; 81, 82. 99 s 100 and 107, 

An action for money paid at the roquet, express or implied, aim to 
th- use, of the defendant', U governed by this article. I he language of 
tlii;.; article ir applicable to knits for money paid to the use of the defend- 
i\u b even when lbo money baa been paid withimi any request on ln» 
part. Whether, or under what ciromu&taaces, such suif* are ^intainahU 

is a different question. ■ m 

Before we apply art, 61 to a particular case, rve must sec if art. ol, oz, 

*)9, lon. or 107 imB not apply to it. f 

Where one of two brothers, borrowing money m uis own name, 
anpHcs it in pptvmoiifc of a joint debt, and borrows again to pay off tm 
first (can. and then repays the second loan from his private fn nos. a mut 
for ooiibribuMoa against the other brother must bo brought within the 
nerioci prescribed,' from the date of thn application of the money u. 
navme.nt of tho join I debt, ana hot from the date of the payment of th a 
first or secmdloiui. (See Rumkisto Roy ». Muddun ©opal Roy, 12 \\. 
It v.H; eeo also Bunkur v. Goaty, I. R. R.. o Calc,, r>H) Where the 
suit in brought by the manage l- of a joint estate of un imaivmed family 
in respect of a payment made by bim on account of the estate, the same 
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rule applies under art. 107. Other suits for contribution an; provided 


AiiT. 02. for by arts. 119 ami 100. Arts, SI and 82 apply to upwint <#we9 of >* money 
payable to the plaintiff for money paid for the defendant 1 ' 


Period Time front which period 

of luni ration, begins to run 


Description of suit. 


go,._For money payable by Three years When the money is 

the defendant to the plain- received, 

till* for money received by 
the defendant for the plain - 
till's use. 

No. 61. (Ip. 60, Act IX.) , , .. . 

Compare arts. $7 and 97. With special reference to tno form of 
notion *• for mousy had and reooived by the defendant to the plain tiff’s 
nee ” in the Courts of Law in England, Sir Barnes Peacock. C. J., 
delivering (.he judgment of the Full Bench, said:—'‘Nothing was 
more likely to mislead or to confuse than converting a suit brought 
in the Mbfussil Courts to the forms adopted abcording to the 
English proaedure.” (GogArara is. Knrfcick, 9 VV, R.. 614 516, F, B.) 
Burl Aqt IX of 187,1, No. 60, (is well as the present article in the 
Act of 1677, appears to point to the welhknovvn ifnglisli action in 
that form, and it h:i3 been held by Markby and P rinse p. .TJ., that this 
article should be road in connection with the English law so ns to 
include Cases of wintruulie« receipts for the plain tiff’* use (Rughn- 
moni o. Nilmom. I. L. ft., :! Oale.. 303). But illitter and Tottenham, .TJ, 
(in Nando ball v. Meer Aboo, T. b. ft.. 5 Cate,, n‘97), appear to have eon- 
strut d tho language of this artii.le more literally ; Stuart, C.J., and 
Spaukie, J. (in ttamkisben r, Bhawoui. I, L. R.. I All., 388).seem bopre- 
fy,. pc Hbrbteff interpretation ; and their Lordships of the Privy Council 
(in Q-umdas e. ILwiuiani.m. I. L. R.. 10 Calc.. 660, 861) appear to hold, that 
if the money whpu received is nob received for the plaintiff’s use, a mere 
equitable claim to follow the money in the hands of rhe defendant is 
not governed by this article. Whore tho head of an office draws from 
tho treasury a sum of money to pay the establishment, .but fails to 
pav a clerk under him. a adit for the pay Of such clerk against the head 
of the oliflco is a Suit for money artu,.ally had and received by the defend¬ 
ant for the use of the clerk (Abhya v. Mayo, 4 B. L R., App.. 66). 

du Bn eland, in the ordinary action for money had and received by tho 
defendant for tho use of tho plaintiff, money is commonly recoverable 
against a porter t stranger, and is eontiu uaily resorted to to obtain the 
plaintiff's money wroug folly withheld. For instamsu, the action is main¬ 
tainable to recover from a party who has wrongfully received the known 
W ud accustomed fees- of an office belonging to another; and where the 
defendant has wrongfully obtained the plaintiff's money from a third 
party as by a false pretence, it may be recovered in this .form or action. 
It has been held that this form of action lies to recover money paid 
under""a void authority. (JVr Leringe, J., in Humsh Cbunder v. A/.im- 
oodd.mn, 8 other land's Special Number, pp. 181. 183,) And Lord Mans- 
fluid v. Maofarlaiie, 2 Bar , 1003) held, tbafc equitable 

notion lies for money paid by mistake, or upon a consideration, which 
happens to fail, or for money gob through imposition or extortion or oppres¬ 
sion, or an undue advantage taken of the party’s situation contrary to j»W9 
made for the protection of persons under these circumstances. This 

form of action lies if it ia contra a'-.gnttm et ho-mw that the defendant 


=^ru. 
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should retain tho money against the plain tiff. (See Smith's Leading 
Cases, tt ( 8th ti|ci;. t p. 42D.) 

Art. 6$ has been read in connection with the English law and con¬ 
sidered to be appl'eabld in the toll owing cases * 

1, Whore the plaintiff sued tor mon&y overpaid by Wm to the defend 
aut upon, the supposition that it was due, that is, for recovery of money 
paid by mistake (liadhanaMi tK Bamacluiru, 25 W* R (t 115). lint mixy 
not art 98 apply bp such a case? (See L L. II,. 8 Mad., 844.) 

2, Where A deposit oil money in the Collector a to in the name of the 
plaintiff. and the defendants, without tho .knowledge or consent of too 
plaintiff, fVaaduleurdy book ba| the money from the Collector ate (Ita'ghu- 
iporii i\ Nihnoui, L L, It- 2 Calc.; $98). 

3, Whore the plain tiff’s decree had been sold in execution, and pur¬ 
chased by the defendant, who realized curtain monies under that decree* 
and the dale in execution being aet aside, plaintiff shed for the money 
realised by the defendant (Bhpwauikuar. r, Rikhiram* L L t It.SLAB., 
854 ; sec also 2 0. L. R- Jiio). 

4* Where money realised m execution against a judgment'‘debtor w#&„ 
under an erroneous order of the Court, made over lo one of two ilecree- 
holdhrs, and the other sued for tho money by establishment of hi> prior 
right to the saite ( Ram Irish tm %\ Bhowani, J, L. R,. \ AIL. 38$, F, R*) 

5. Why re t\m money in question was deposited by the plain lift with the 
defendant, pending negotiations for a new tease, and the arrangement 
tvas t that, if the new leas© was granted, the money deposit d should be 
treated aw part of the security to be given for the duo per form nunc of 
tho lease, but that, if no new lease were granted, the money should be 
returned, ami t-h 1 - uagotiatious faffing through* the plaintiff sued for the 
recovery of the money* [The money in this case did not become ** money 
received by the defondant for the plaintiff's use’' until the failure 
of the negotiations (Johuri w. Thafcoor, I. L. It., 5 Caio,, 830). It# nmy 
bo observed that act. 97 provides spfamily for wtiits for ** money paid 
upon an existing consideration which afterwards fail*?.’ 1 ] 

0, Where the plaintiff claimed, as oho of the two heirs of B t a 
moiety of monies which at the time of R ? a death were deposited with 
a banker, and which, the defeat!ant, the other hair of ff. had received 
from such banket' {Kyindua Lai Bansidhar* I, L t R (1 ft AIL, l T0)_ 

7. Where the plaintiff sued Poiy his share of an allowance attached to 
im hereditary office, against another sharer or alleged shares who bail 
improperly received the pppntiffa share of the allowance (Harmnkh r, 
Hhrisukh, I. L T It., 7 Bomb., 191: Desai v. Desai, I. L. It., H Bomb,. 
428)* 

On the other hand, ib has been held that the article does not apply 
to the following cases 

1. Where the flalc-prococils of a certain property were retained by the 
vendor, and the plaintiff claimed a portion of the same us a zciunu- 
three-due under a custom obtaining: in the malm! (Klmth a* Garnish, 
I, L. n. t 2 AH.. 858), 

2, VVhere CiHnpensatiommoney for lands taken up by Government had 
been lying in the tool! eO to rate, and the defendant took out the money 
&* the mokrurular of the lands, and the plaintiff, after setting aside the 
mokniri lease, which had been improperly granted by his deceased 
aunt, sued to recover the money so received by the defendant (Nundo 
‘ball v. Meer A boo. (- L. R., 5 Calc*, 597). 

8. Where the defendant, m an agent of A. sold goods cut rusted to him 
by A (who died after the plaintiff Imd obtained a decree against him for 
Liitbr conversion) ■ and where the defendant, as agent rf the representative 
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of A. t retained the proceeds, which the plaintiff had an equitable right to 
follow in tte defendant's hands {Gurtuias th Ihimixanrin, L L, EL* 
10 Gale*. »m, P, C,; see also I, L. 4L, " ALL, 25)* 

The data of the actual receipt b£ tha money U nob necessarily |h@ 
date on which 4i the mdiiay h received for the plain bill 1 * u$s. (See 
Jahcm(&r& case cite 1 above, 16 Iv. LL. P. 0. t 20; and p. I Ox? (note)* jmpra,) 
Bub as to the construction of the words in the third column, u wliet* 
the money is received,” compare L L, R., 10 Onlo*. 360, SO L P„.C.; ftnd 
Kalichiifu t\ Jogesh, 2 0. b. 1L, 35 b Boo. If when the money is received 
iti is not received for tk& jrtaitttijf'x mti, it would be safer to apply 
mu VlQ (%H*l)> 

" Money 11 in this article does nob include stocks. (See notes to art. SU) 


fiiscription cf suit* 


Period 

of limitation* 


Time from which period 
begins to run. 

When the interest be¬ 
comes due. 


fiSi—Frtr money payable for Three yonrs 
interest upon money due 
from the defendant to this 
plaintiff. 

No 03* (No, fU* Act IX ; sec. 1, eh 9, Act XIV*) 

Interest is rnuioy paid or allowed for the Loan or use of some other 
mm of money* (See pp 311 and 31S, xn/u*a.) 

The principal mnamit may ba recovered* though recovery of the inter¬ 
est for more than throe years is barred by limitation (see 7 GIl Div\, 
120 ); bub no ihferesb can be recovered if the suit for the principal 
amount U barred by limitation (see p. 343* ;wvra, and flajec Syud 
Mahomed v> Massanuit AshriiffoonnUsa, I. L, ft.* 5 O&lo*, 759, 7Go)* The 
cause of action under this article is a roc urn’us? one* and no long as fcho 
principal sum U not barred by limitation. aanecssive actions for amounts 
of interest successively becoming duo may be brought. A suit for a- 
bal o'e of money payable for interest is governed by this article 
(Mokundi V. BalMshon. I. L. Jb* 3 AIL, 328). 

With rospaefc to arrears of interna in mortgagee or other iucmmbrau- 
csh. wo have no provision corresponding to sue, 43 of the Statute 3 and 4* 
Will. IV, O' 27 r It lias addprdingly b©m held that where both principal 
end interest ai’e charged upon Immoveable property, the period of Limit¬ 
ation applicable to the recovery of the principal is applicable to tho 
recovery of the interest* (See Gimput v ArturjL L. R fl 3 Bomb., 319, 
332; Davaui i\ Entna, I. L, E,* 6 Mai,. 417; Bftldeo v* Gokul, I. L, 

1 AIL, 608* 605.) See notes under arte, 132 & 147* 


64*—For money payable to Three years 
the plain tijfl for money 
found to be due from the 
defendant to the pin in till’ 
on iiecounta stated between 
* them. 


When the accoimrs 
imi aUuui in writing 
signed by t he defend¬ 
ant or his agent drily 
authorised in this 
beludfi noless where 
the debt is* by a 
si omit ai icons agree¬ 
ment In wmiug sign- 

■p ■ 1 ~ o 

ed am ntoresaub made 
payable at a future 
time, mid then when 
that tune arrives* 
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Act XV 


CP 

1877. 


No, #. (No. 62 P Act IX.) Cf, art ®§S _ 

An li account stated/ 1 as opposed to an 4bm account, is an adjustment 64. 
which is assented to by both the parties, (See 1. L. R., 6 Ualc», 447, 451.) 

An account cUml by the death of one of the parties, or otherwise, is not 
an account dated, (Angeli f § 150.) 

Under Act IX of 1871, the period Delimitation in suits on accounts 
stated ran from the time fi when the accounts wore stated/ 7 Any verbal 
or unsigned statement of accounts (see 1 Shome, 37; 2 0. L. ft., 346; 

L L. Il M 2 AIL. 872) might. therefore, have enable/ the creditor to trade 
the law relating' to written acknowledgments of debts (see Hirada t, 

6adiji, 6 Marl,, 197, 201), unless the term accounts stated” was 
restricted to an adjustment of tfmwv-demands between the parties. But 
a.S' in common talk, an admission of any debt due from the defendant 
to the plaintiff is treated as “ an account fitiaMad,'’ the Indian Legisla¬ 
ture, in 1877, amended the provisions of Act IX of 187) t and enacted that 
an account stated must too in writing signed by the defendant or his 
agents in order that art. 64 might apply to it. 

This article, as it stands, does nob apply even to a real account: 
stated unless ib is in writing signed by the defendant or hi? agent In 
a real account stated, a number of are eet olf one against 

another, and a balance is struck in favor of one of the parties. In such 
a case, the law implies a new promise by the other party to pay the 
balance in. consideration (net merely of past debts, but) of the extin- 
tjwUhmmi of the old debts on each side (see pp. 280-81, supra). Even 
when such a statement is verbal, or not signed by the defendant oc hie* 
agent, the new promise is a new cause of action independently o£ 
sno. 19 or art. 04, and may be enforced within the period of three years 
under art, Ho* It may be here observed that in a real account stated, 
it is not necessary that the statement should be made within tho period 
of limitation prescribed for the recovery of the several cross-items (see 
9 Bomb., 429). If what is, in common talk, called an account stated, 

Is an account stated within the meaning of art, 04. it is even now 
possible to evade the provisions of sec. 19. unless this article is read 
along with that section, so as to make the article inapplicable except 
where, at the time of making the statement, all the several items of the 
account were unaffected by limitation. Art. 62 of Act IX of 1871 was 
read in this way by Jackson and Tottenham, JJ. (See Syud Mahomed 
All v, Muza Dilwar Hossom, 2 Shorn 0 , 135.) But as art. 01 itself does 
not, prescribe any time within which an account must be stated, and 
as the provision of sec. 1$5 that an acknowledgment to bo valid must 
be made before tho debt is barred, may, therefore, bo evaded in many oases 
by suing in the form of a so-called account stated, it has been held by the 
Bombay High Court that this article does not. at all. apply to a sopited 
account stated where no erase -demands are set off against each other, 

(See Nahanibai i>\ Yenkabidas, I. L. R,, 7 Bomb.. 414.) Ip Calcutta, how¬ 
ever (see Dttkhi Balm *j. Mahomed Bikini, I. L. R,, 10 Calc., 231, F* B,) ; 
all the Judges of the Full Bench rmumed that art. 64 applied to accounts 
stated, even when there were no erm-demands. md the majority only 
held that the article did not apply if such statement of account was not 
**in writing signed by tho defendant,” The Allahabad High Court also 
took a similar view of the matter in jStflfikar ManmUal, I, L. ft., 8 AIL, 


The law on this subject may be summarized as follows Art. 64 
or sec, 19 docs not apply to a so-ealhd account stated when such state¬ 
ment} is oral, or written but not signed. Such statement cannot, therefore, 
be of any use in saving from the operation of limitation a suit for the 


148, F. B. 


N N 





STS 
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or 
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AtU\ 65, 



AP FJEJSiJlX. 


SECOND SCHEDULE -First Division: Euirs~-(coiiUl) 

Pari VI*-—* Three years* 

balance ; or for any o£ the item^ of the adjusted accounts. (See I- Ji K,, 
2 All, 872, 871; L L. JL,10 iMo., 231* 292,) A so-called account stated, 
if written and signed. under all the eon4Uiom mentioned in aoc, 19, 
renews the period of Limitation as provided in that section. It has 
not yet been finally decided by all. the High Courts, whether a 
v-oxllcd account staled, writ text and signed by the defendant, after 
some of the items of the account had been barred by limitation, would 
or would not save the harrvil items- Neither sec. 19, nor, according to the 
Bombay High Court, art, 6/1, applies to such a case. 

' A real account stated, signed by the defendant or his agent, is governed 
by art. 61, whether, at ■ the date of the statement, some of the items 
adjusted were barred by 1Imitation or not 

A nmi account stated, if oral, or not in writing si g nett by the defend¬ 
ant or his agent, is nevertheless a valid new contract for the payment 
of the balance, and though nol; governed by air. 64, is governed by 
art* 115* Supposing sonic of the items of the 'cross-demands arc barred 
de bts, the verbal or mi signed statement of accounts w ould, it is appte~ 
lmn dad,nevertheless give a new starting point of limitation. But in 
the ease of a so-called account stated, even if it be conceded that here 
alia the law raises the implication of a new contract in oemsiderntiou. 
of a pa ni debt, .such contract will be void under sec. 23 of the Contract 
Act. if the debt itself is MvvoA by limitation and the statement docs not 
amount to a premise m writing signed by the defendant or his agent. 
(See 1 L. 6 Bomb.. 688.) 

The words in the first column of art; 64 must be read with those in 
the 3rd column, and notwithstanding* the ruling in the c&so of Sheikh 
Ale bar t\ Shekti Khan (I. L. R. f 7 Calc., 2.56 \ accounts stated rorhally 
are not governed by art. 64. (See L L. It-, 10 Calc., 284, 287.) 

The simultaneous agreement, spoken of in the 3rd column as giving 
a start later than the date of the accounts stated, must also he in writ 
mg signet! by tho defendant or his agent, (Sec Dagdusa v. Sliamad, 
I, L, IL, 8 Bomb,, 542.) 

As to what are cims-ilemanctej see the notes to art. 85. 


Description, of auB. 


Period 
of liinitatl#. 


Time horn which period 
begins to rum 

When the time kj teei 
fi$d arrives or the 
contingency bftp* 
•pens. 


6d.—For campenlbtion for Three years 
breach of a promise to ih> 
anything ut ft specified 
time, or upon the happen¬ 
ing of a specified contiu* 

No. Go. (No. 63* Act DC.) 

This if? a fftmoral article for tho recovery of either liquidated sums, or 
unascertained damages, for the breach of a promise to do anything at 
n specified time, ov upon the happening, or a s^eeifuni con tinge ncy. 
Whore "the promise is not to do any thing but to abstain from doing 
something, or where no fixed time or event is specified tot the perform* 
auce of the contract, art. U5 or some other article will apply. 

If the promise is con tamed in a duly registered agreement, art. 116 
will apply (Kishenlall *v Kiulack, I- L, 11. 7 3 All., 712), A adit to recover 
money deposited under an unregistered agreement that it shall be payable 
on the happen lug of a specified cnnfmgi any does not fall within art. 60 
but is governed by art. 116 or 66 or #2 t * (Seo I- L, It., i5 Calc,, 830.) 
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For the meaning’ of th-t word cvmpmmtion in ictiona mumntmctu, 
m used in this schedule. see the notes to art. 116. 

Whore .A, as surety of B, promises it! M B does not pay eventtuilly 
(shesh j mrjania), I will/' limitation does not rim in favour of A until 
the creditor dcnumds compensation from A on B s failure to pay (Bis- 
Lumber v. Huxigshesher* 4 C. L. IL* 34). A case like this does not fall 
within art, |{J 3 unless tho date of An rofnml to pay is the date when the 
plaintiff is a actually damnified,” A debtor’s promise to pay, when he 
shall have the means to do so, may be eiifftrcGd within t hroe year* from 
the date of his acquiring means to pay. If a person who has promised 
to do anything at a futu >, specified time declares beforehand that he 
will not; do lb, this article ies not prohibit a suit being brought against 
him before tltetime specif! arrives, (See 1 Mad., 163-) 


Period 
of limitation. 


Tune Lorn which period 
begins to run. 


Three year B ... The d:\j so specified. 


07.—On a single bond where Three years 
no such day is specified. 


The elate of exeeutiiu 
the bond. 


No, G7. (No, 86* Act X3L) See the notes to art, 66, 

The charting point of limitation in this case is fixed on the same prin¬ 
ciple as in art, 37. 

it has been hold that k bond payable on demand does not specify the 
date of payment and ib governed by this article (Uupkishore r. Mohnh 
I. L, R,, 3 AIL, 415), Art. 80 will, at all events, apply to such a cage* 


Act XV 

OF 

1877, 

AltTK. 
60, 67. 


Description uf suit. 

fifb—On a single bond where 
a day is specified for pay¬ 
ment. 

No* fill* A single bond is % written engagement for the payment of 
money without-a peMltyj^ (I. L, R*, 1 AIL, 3, 6.) There are no alternative' 
conditions in a single bond* (Thompson*) Instalmenl-bonde are provided 
for m arts. 74 and 75* An ordinary tamarnk, it is apprehended, is u 
siriyii? f/ood, as well as a ynmnnovy note as defined in bco . 3* But. as 
u promissory notes J1 and lk bills of exchange " arc spoken ot together, as 
distinct from u bonds ” in arts, 69, 72, 73, 80. &c., it may be doubted if a 
tariimuh) which is nof negotiable, is a “ promissory note” within the 
moaning of those articles. A bond which besides creating a money 
obligation gives the creditor, on default* the right of treating the trails* 
action as a conditional sale of certain properties, is not a single bond 
(Lachmati v. Kesri* I. L. IL, 4 AIL, 3), 

Whore the debt is payable ** mtkin two years from tho date of the 
bond.the time at which it must bo repaid h&pveijkd within the meaning 
of this article* (See Ball i\ Stowell, I. L. TL, 2 ALL, 322, 331 ; Naraiu v, 
(Jotiri, I* It* R.i 5 Calo* T 21.) 

A bond payable at ^npeoified date, with a condition that on default of 
payment of iwiere&f at stated periods the creditor might immediately 
realise the whole amount clue, is* according to .some of the Judges, gov¬ 
erned by this article (L L, R. ? 6 Calc., 21 ; I* L, R, 2 AIL, 322)* But see 
art. 80* 

If the day specified i- the 30th Poub of a particular year* and it turns 
out that Pons of that year contains only 29 days, limitation runs not 
from the 29th Pons, but from tho day following (Almas r* Mahomed 
Raja, I* L. E m 6 Calc** 239). 

A suit on a mjkUred bond in governed by art* 116. 
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Part VI.— Three. years. 

Period Time, from which period 

• Description of stut. 0 f limitation. logins to nut. 

68,—Oil a boiul subject to a Three years ... When the condition 


ooiulitio n, 


is broken. 


When the bill or 
(alls due. 


note 


No. 68. (No. 67, Act IX.) h , 

This article should be rend with sec. 3, which lays down that Und 
n includes any instrument whereby a .person obliges him uilf to pay money 
to another on condition that the obligation shall be void, if a specified 
act is performed or is not performed, as the case may be/' There is some 
diflfcrMice of opinion as to the meaning of tlu^e worda. (See I. L. H-* 

2 All., 664. F. B.| and I. jl,. R„ 8 Calc,. 54.) A covenant with a penal 
clause is vM a bond conditioned for the performance of a covenant. (I. 
L it, 8 Chile,. 54.) A hood containing a penalty 'is called an '• obliga¬ 
tion” in English law. (Wharton.) It; should be remembered, that seo. 

3 doel%ofc giy# an exhaustive definition of “bonds." . 

In the case of a post-obit bond, the condition of the bond is not 
broken until the death occurs, upon which the money becomes payable. 
In an notion for the penalty against a subordinate officer on his bond 
to account at the end of his service, limitation does not run with the 
service ends. 

69, —On a bill of exchange Three years 
or promissory note payable 
at a fixed time after date. 

No. 69. (No, 68, Act IX.) ,, , 

A promissory note is not necessarily negotiable. It may or may nos 
be made payable to order or to the bearer ; but it is rarely jfeM® payable 
only to a particular person named therein, (See sec, 3, and Wharton s 

Law Lexicon.) , „ , ,, , , , 

For the rules regarding the date of maturity of negotiable instruments, 

see sees. 22—25, Act XXV I of 1881. 

This article supposes that the bill has been accepted by the drawee, for 
if the bill has been dishonored by non-aoceptimoe, art. 78 applies. 

70 . —On a bill of exchange pay- Three years 
able at sight, or after sight, 
but not at a fixed time. 

No. 70, (No. 69, Act IX.) 

A bill payable at a fixed time after sight” is governed by ajrt. <2. 
As to presentment for payment, see secs, 62—76, Act XXVI of 1881, The 
expressions “ after date ” and “ after sight ” are not synonymous. 


When the bill is pre¬ 
sented. 


71. —On a bill of exchange Three years 
accepted payable ufc a par¬ 
ticular place. 

No. 71 (No. 70, Act IX.) 

72. —On a bill of exchange Three years 
or promissory note payable 


When the bill is pre¬ 
sented at that place, 


When the fixed timo 
expires. 


at a fixed time after 
or after demand. 


sight 
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Part VI. —Three fears. 

No. 72. (No. 71, Act IX.) 

The entries in the 3rd column, of arts. 69, 70, 72, 73. 76, 77, 79. 81, 82, 
and 83 appear to be based on the ISuglish oases referred to by Messrs; 
Darby and Bo Banquet at pp. 19 to 23 of their work on Limitation. 

In a suit on a promissory note payable one year after demand, time 
does not commence bo run until after the expiry of one year from the 
date when demand is made. (See Thorpe v. Booth ; Banning, 27; pp. 113, 
221, mpra.) As to the construction of the words “ payable after six months 
whenever the payee shall demand the money,” under Act XIV of 1859, see 
Jeannissa v. Manikji, 7 Bomb., 36. 


Description of suit, 


Period 

of limitation. 


Time from which period 
begin-; to run. 


The date 
or note. 


of the bill 


case is fixed on the same 
“ Payable at any time within 


73.—On a bill of exchange Three years 
or promissory note payable 
on demand and not accom¬ 
panied by any writing 
restraining or postponing 
the right to sue. 

No. 73. (No. 72, Act IX.) 

The starting point of limitation m this 
principle as in art. 59. Sec notes to art, 69. 
six years on demand ” is not equivalent, to " payable on demand,” A 
promissory note so pay aide is virtually a note payable on demand, 
accompanied by a writing restraining the right to sue, inasmuch, as the 
turmx of the note restrain the suit unless demand is made within six years. 
It has been held in one case that this special fonu of note is not pro¬ 
vided for by art. 73, and that it falls within art. 120 (Sanj ini v. Kama, 

I. L, R., 6 Mad.. 290). It was nob suggested in this case that art, 80 (the 
general article for bills, notes and bonds) might apply, 

Under this article the contemporaneous agreement restraining or 
postponing the right to sue must be in writing. (Compare 3 Bomb., O, C. 

J. 163 .) 

A new contract may bo mbsiitttUd for that contained in a promissory 
note payable on demand, and a suit- on the basis of such a contract will 
not be barred simply because three years have elapsed from the date of 
the note. (See Natha v. Janardhan, T. L. R., I Bomb., 503.) 

As to the former state of the law relating bo bills and notes payable on 
demand, see pp. 220 k 221, mpra. 


Act XV 

OT 

1877. 


74.—On a promissory note Three years 
or bond payable by instal¬ 
ments. 


AliTS. 

72-74. 


The expiration of the 
first term of pay¬ 
ment, as to the part 
then payable; and 
for the other parts 
the expiration of the 
respective terms of 
payment. 

No. 74. (No. 74, Act IX.) 

This article furnishes an instance of a contract where there are sue- 
passive breaches. (Sec p. 218, supra.) Successive breaches of a contract 
to pay an annuity, and of other contracts written or verbal are provided 

for by art. lib. 
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Part VI .— Three years . 


Description of suit. 


Period 

of limitation. 

75. -On (i promissory note or Three yeitrs 
bond payable by instill¬ 
ments, which provides 
that, if default be made in 
payment of one instalment, 
the whole shall be due, 


Time from which period 
begins to run. 

When the first default 
is made, unless where 
the payee or obligee 
waives the benefit of 
the provision, and 
then when fresh 
default is made in 
respect of which 
there is no such 
waivei'. 

No. 75. (No. 75, Act IX.) 

A verbal agreement for the payment of money by instalments with a 
similar condition as to the whole amount becoming due (no>t being a 
promissory note or ion) is not governed by this article, (lioylaa v. 
Boykoonto, I. L. R„ 3 Cab;., 619)1 It may also be said that this article 
does not apply if the whole amount becomes due on default in payment 
of two or more successive instalments See art. 80. 

It hna been bold, that r. condition that on default of payment of one 
instalment of interest the principal amou: s shall become due. does not 
fail within this article (Rail v, Stowell, I. L. R., 2 All, 322 ; Jfarain v. 
Qouri, I. L. R., 6 Calc,, 21 ). Rut the same - nearly the same result will 
bo arrived at by tlio application of art. 66; t. 115, or art. 80 to such 
cases. The only difference will he as to tL j effect of a waiver of the 
benefit of the condition. 

If wo do nob take into consideration the express provision or art. 
75 (Act M and Act IT), waiver not amounting to a fresh agreement 
between tin; parties cannot affect the running of time when once it has 
commenced to run. (See Gumma v. Bhlku, .1. h, it., I .Bomb,, 12o; Ahmad 
». Hafiaa, I. L. R.. 5 AVI, 514 ; Raglm v. Dipchnnd, I. L. R„ 4 Bomb., 66, 
68.) Before Act IX of 1871 came into operation, it was held that if the 
suit was not upon any such fresh agreement, but upon the origin;if bond 
itself, proof of payment and acceptance of an instalment subsequently 
to the default could not help the plaintiff in any way. (7 W. R,, 21, F. B.) 
Mere abstinence from suing for the whole amount due does not amount 
to waiter within the meaning of this article (Seth a Nayana, I. L. 
R., 7 Mad,, 577 ; Gopa.la v. Paramma, I. L. R„ 7 Mad., 583), A subsequent 
acceptance of the instalment in arroar may operate as a waiver, but 
merely allowing the default to pass unnoticed does not (Ohenibash 
». kadum, I. L. R,. 5 Calc., 97). Acceptance of payments made in 
reduction of the whole debt, and not on account of the particular instal¬ 
ment due, cannot, of course, amount to a imicer (Mumford v. Peal, 
I. L. It., 2 All., S57. See also-the note to Gumma n. Rhiku, I. L. It., 
1 Bomb,, 125). But such payment may give a new start if sec, 20 bo 
applicable. 

In Mumford v. Peal, the Allahabad High Court say that, to prove waiver 
even under art, 75, it is necessary to prove that the creditor has entered 
into some fresh parol arrangement, condoning the breach and creating 
new relations with the party in default. (I. I. R., 2 All,, 857,) 

Where the bond or note gives the creditor th- option either of suing 
for the whole debt on tho occurrences of the first default, or of waiting 
till the expiry of the term of the bond or note, it has been held that 
art. 75 doei not apply (Koylas «, Boikunto, I. L. R-, 3 Colo., 619; K a rain 
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v. .Gouri, I, L. XL, 3 Calc,, 21), But even in such a case, it i» necessary 
for the creditor to show that he lias exercised bis tight of election. in 
order that limitation may not bo computed from the date of the first 
default. (See Ravalmal r. Dhondiba, 11 Bomb,, 1.65, and I. L. XL, 
3 Bomb., p. 826.) Where the language of the bond showed that it was 
the intention of the parties that, in case of default made in payment of 
one instalment, the whole amount should become due, only ?y demand for 
8Uoh amount were made, it was hold that time did not coram d ice to run 
against the creditor until he made a demand for payment of the entire 
asm. (Hanmautram v, Bowles. X. L. XL, 8 Borah,, 661.) 

The provisions of art. 75 do not apply to ajwUeat-Ums for the execution 
of dm'recs under which money is payable by instalments. There is no 
provision for waiver in cl, 5, art. 179, and acceptance of payments made 
subsequently to default would not affect tho question of limitation 
(Dulsook v, Chugon, X. £j. It,, 2 Bomb,, 350 ; Hhib r. Tvolk'i,, X, L, ft,, 
2 All., 443; ligrapath w, Lagaumaui, X. L. ft,, 4 AIL, 8$). There 
are several oases, liowever, in which it has been held that the right or 
privilege to execute the whole decree on the 1st default, may in-weired 
so as to enable tho decree-holder to buo out execution for mibsttjuent 
instalments within three years of their falling due (Ammmdltih r. 
Kally Chum, I. L. Ii., V Oalc., 56, 60 ; NUraadkub v. Xiamflpdyy. X. X., XL, 
i) Calc., 357 ; Karakavalasa v. Karanom, I. L. B., 3 Mad., 257 ; Kan chan 
v. bheoprosad, X. L. IL, 2 All., 291), 

r , . .. . Period Time from which period 

Description or suit. of limitation. begins to run, 


Act XV 

OF 

1377. 

A UTS. 

76—78, 


The date of the deli¬ 
very to the payee. 


76 , —On a promissory note Three years 
given by the maker to a 
third person to be delivered 
to the payee after a certain 

event should happen. 

No. 76. (No. 76, Act IX.) 

This article is apparently based on tho decision in Savage v, Aldrin, 
where a note payable on demand was deposited, with* a banker for 
delivery to the payee on his producing another note cancelled, and it 
was held that the payee had no ground of .action till the note was 
delivered, and that therefore limitation ran only from that time. (Darby 
anil Bosanipiet, 20.) Art. 76, however, does net say that the note must 
bo one payable on demand. 

77 . „On a dishonoured foreign Three years .. When the notice is 
bill where protest 1ms been 
made and notice given. 

No. 77. (No. 77, Act IX) 

As to inlaud and foreign bills, see boos- 11 and 12, Act XXVI of 1831. 
As to dishonor, notice and protest, see secs. Id, ibid. 

Time runs when notice of dishonor is given, not when the bill falls 
due. (Darby and Bosanqiiet, 23.) 

yg^—By the payee against Three years ... The date of the refn- 
the drawer of a bill of ex- sal to accept, 

change which has been 
d i sb ono u red by n :>n - accept¬ 
ance. 


given, 
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No, 78, (No, 78, Act IX.) 

According to English cases, time runs ythm notice of non-acceptance 
ia given, Here it rune from the data of refusal to accept— not from the 
data of on the due date, Compare art. 711 of Act IX, the 

provisions of which have fl$j been re-enacted. 


Description of suit. 


Period 

of Hiniuition- 


79. —By the acceptor of an Three years 
accommodation-bill against 
the drawer. 


Time from which period 
be gibs to ran. 

When the acceptor 
pays the amount of 
the bill* 


No, 78. (No. 81* Act IX.) 

The drawer is impliedly hound to indemnify, the aenominodatioTi 
acceptor, and such acceptor ia not actually damnified until he actually 
pays the bill, See No, fill. 


80,—Suit on a bill of ex¬ 
change* promissory note or 
bond not herein expressly 
provided for. 


Three years 


When the bill, note* 
or bond becomes 
payable. 


No, 80. (No. 80, Act IX) 

This is a general article. See notes to arts, 66, 73, and 75, A suit by the 
endorsee of a bill or promissory note against the endorser will probably 
be governed by this article. See art. 78, Aoi IX, the provisions of which 
have not been re-enacted. 

In suits against Government, on. (rovornniemt promissory notes, limita¬ 
tion runs from the date on which the note becomes payable after notice 
gi ven ia the Gazette in accordance with the terms of the loan, (See 
Financial Notification No, 59, dated the 11th January 1882.) 


81, —By a surety against the Three years When the surety pays 

principal debtor. the creditor. 

No* 81* (No, 82 of Act IX.) See jarts, (il and 83, 

When a surety haa paid a who has paid the creditor, a suit by 

such a surety against the principal debtor m not governed by this article, 
(See Bivaz, p. 123,) A suit by the creditor against the surety ia governed 
by art, 65, or art. 83, 

82. —By a surety against a Three years ,*. When the surety pays 

co-surety, anything in excess 

of his own share. 

No, 82. (No. 83 of Act IX,) Compare art. 61, 

This article deals with a particular class of suits for contribution, 
Bee also arts, 99 and 100 and the notes fed art, 83. 

The right to contribution is, generally, a personal right, and the 
remedy is a personal remedy* (See In re Leslie v. French, 23 Oh, B, ? 
652, 563.) 


g3,_XTpim any other con- Three years ,,, When the plaintiff is 
tract to indemnify* actually damnified* 
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No, 93. (No. 84 of Aob IX.) 

If a man request another to become surety for him and that other 
becomes surety unu is obliged to pay. the principal debtor is bound by 
an implied vent met to indemnify the surety, and to re-pay him any 
amount which, as such surety, lie is obliged ho pay. But a suit for eon- 
trihut ion by a surety against a co-surety is not founded upon any con¬ 
tract. The obligation to contribute arises from what Austin calls a 
quasi -con tract (Raiubux if, MLodhcosoodun, 7 W, R., 377, F. B.) For 
the views of the High Courts of Madras, Bombay and A l lab abaci, on 
this subject, son 6 Ma(l., 2Q0 ; I. L, 11., I Bomb., 2X4: I, I. E„ 
3 All,, 60, 

A contract to indemnify the plaintiff against any misbehaviour of a 
third person Is governed by this article, if not by art. 65. Where the 
misbehaviour consists of au act of embezzlement, the date of the embez¬ 
zlement is the date when the plaintiff is actually damnified (Shapurji 
f. The Superintendent, 12 Bomb., 238). Insurance is a contract of 
indemnity, but art. 86 specially provides for suits on policies of 

insurance. 


Description ol suit. 


Period 

Of limitation, 


84.—By an attorney or vakil Three years 
for his costs of a suit; or a 
particular business, there 
being no express agreement 
as to the time mien such 
costs are to be paid. 


Time from which period 
begins to run. 

i The date of the termi¬ 
nation of the suit oi 
business, or (where 
the attorney or vakii 
properly discon¬ 
tinues the suit oi 
business) the date 
of such discontinu¬ 
ance. 


No. 8‘t. (No. 85 of Act IX.) Compare art. 56. 

A suit by a mooktUear for his costs is probably governed by 
art. 66. 

Where there is an express agreement as to the time of payment, 
this article does not apply. "Where the business or suit is improperly 
discontinued, an attorney (or vakil) has no cause of action, (See 
Nieholls v. Wilson, II M. and TV"., 106 ; Thompson's Act IX of 1871.) 

The date of the decree or filin' order ia the date of the termination 
of the suit. If the word “ suitin this article does not include appeals 
and applications, the word "business ” must include work done in respect 
of applications and appeals. It baa been held that uutil the costs are 
taxed and insetted in the decree, and the decree is issued, the suit or 
appeal does riot terminate within the meaning of this article (Narnyan 
t’. A. Oli am pi on, I, L, R., 7 Mad., 1). But it has been also laid down that 
“the termination of a suit is when judgment is given in the Court in 
which the action is commenced ” (Balkriehna v. Govmd, I, L. It., 
7 Bomb,, 518). The suit does not necessarily term-mate when the parties 
themselves settle their disputes put of Court (I. L. R„ 1 Bomb., 505), 
An application against; a suitor, in respect of costa due to his attorney, 
where such application is allowable, is not governed by this article 
(I. L. R., I Bomb.. 253). 

A suit for costa of drawing a conveyance, kc., falls within this 
article. 
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Description of suit. 


| 


Period 

of Umiution. 


85.—For the balance due on a Three years 
mutual, open a ml current 
account, where there have 
been reciprocal demands 
between the parties, 


Time from which period 
begins to inn. 

The close of the year 
in which the hist 
item admitted or 
proved is entered in 
the account; such 
year to be computed 
as in the account. 

No. S6. (No. 87, Act IX ; see. 8, Act XIV.) 

Tinder Act XIV, this provision was confined to mutual accounts between 
merchants and traders, but the term i! merchants and traders ” was not 
construed very strictly. (Sec. 2 Ind. Jur., N, 8., 21.1.) Under A&t IX, 
li mitation commenced to run from the date vf the Imt itpin, admitted 
or proved in the account. This article applies to mutual accounts between 
u>i>>! two persons, and limitation runs (as under Act XIV) iromthe close 
f ,f ygetr in which the last item admitted or proved is entered. 

An account is a detailed statement of a series of receipts (credits) and 
disbursements (debits). An account is open where the balance is not 
struck, or though struck is not accepted or acknowledged to be correct by 
all the parties. An account is current when it has been going on as a 
(‘nntinuov,s account between the parties. A running or continued account 
between two or more parties is an account curren t. Accounts mo current 
until they are stopped, i. a, so long ns there is continuity in the dealings 
between the plainti If and the defendant. . 

If there are such dealings between the plaintiff and the defendant in 
the course of business that sometimes the balance is in favor of one party 
and sometimes of the other, the dealings are mutual whhin tile meaning 
of the law. (Per Sir B. Peacock, O.J., in Ghaseeram v. Mohohor, 
2 Ind Jar,, N. S,, 241.) Xu Normal v. Pookermui, decided on the 19th 
August 1879 and reported in the Englishm-an of the 26th of that month, 
Justice Wilson hold that there should be on each side matters which, if 
there were no running account, would form a cause of action. Money 
lent on one side, and money paid on account on the other, with the 
balance always in favour of the first, do not constitute reciprocal 

demands, _ , , jl , 

A continuous account between principal ana agent, with debits and cre¬ 
dits on each side of it and containing several items which bring down 
the mutual dealings to a date which is within the prescribed period of 
limitation, falls within this article, (See Watson 'v. Agn Mehdce, L. It., 

1 Ind, App,, 316.) Items in such an account, even if dated more than 
three years before the institution of the suit, arc not barred by limita¬ 
tion. (Ibid.) In Kushals v. Behan (I. h. 3 All., 523) the Allahabad 
High Court expressed an opinion that art. So would apply to ordinary 
banking accounts. In Nnraindos ®. Vissandas (f. L, It., 6 Bomb., 134) 
Sari eat, J., following the decision of Peacock, 0. J., and Norman. J, (in 

2 Ind. Jut., ST. S>.), hold, that an account of mutual dealings in JtundU, 
where the defendant ueed to draw hundifl on the plaintiff, and in order 
to keep him in funds used to remit hmidis drawn in favour of the 
plaintiff on other firms, was a mutual account within the meaning of 
this article. 

The following is a brief summary of the views of Fontifex, J., on the 
subject of mutual accounts and reciprocal demands-: 

If the balance waa uomotimea in favor of the defendant, but genaralhj 
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in favour ol the plaintiff (banker-), the account between them is l nob a 
,, i-ntml one. If during- nearly tiny whole of the time one of the parties 
(ffinld not say to the other 4 « I bare an account ngaimtb you.,*' the accounts 
between them W0& not he mntnaL Even if such accounts could be 
called mutual, they could mly be mutual down to the date when the 
‘Wradant made hi a last payment to fete plaintiff (foanker V From the 
date when tfcO balance for the last time in favour of the defendant, 
it could not be naiil that there wore rtirip^ral demand- between the 
parties, and further that u the last item admitted or proved' in the 
ardde id cant such item on the dtfm&mt's side of the account. (See H 
Mahomoci u. M. Adu'ufooimi^an, I, L, 11. } u Calc,, dm.) 

Ju England, $ where there have been mutual accounts, the statute n 
retarded by overy fresh Item, provided such item in within six years of 
previous items. And it seem* to make. M difterenw on fvhhh side the 
items arc which are within the nix years/’ (Ban nip %, 20 i ; see aho 
Aiicr a iJ & 1470 It has been held by Sarjoat, J, (I. K 6 Bomb,, 134, 
\ -m that whatre there ns nothing to show a in the nature of the 

dealings between the parties, the account (being a continuous* one) 
woul&lbe a mutual account down to the date of the last advance made 
hv bhe ffimnfffl-Q>mker) t although, latterly, the balance has boon uni¬ 
formly in his favour- . 

Mutual accounfcf are made up of matters of 1 here must be a 

lautual credit founded on a eubsisfcm# debt, on the other side, or an 
nxnrese or an. implied agreement for a set-off of mutual debts. (Angell, 
Km\ Where the dealings oh either side are ho independent of each 
other’ that Wither party in giving credit to the other rehos on the debt 
\ h>h ho has aiiuiab him, fUere are no mutiwd dealings. (Shephard, 56 .) 
In the Privy OoLmoi .1 ease cited above, there was an actual agreement 
between the principal and the agent that the former should be bound 
l(f > imy the balance on an adjustment of accounts, 

ffol year as computed in the aceouir is act necessarily the bnglish 
year or the. Bengali or the Ftudi year, but may be gome thing different. 
\r the ;ioUuunts are made to the particular date oil which fcho books are 
closed the parties ate allowed three years from the end of moh WMcn- 
iiawd H the hooks are regularly made up year by year to the 

?‘jOth June, limitation r|us from the BOtlt June, The clow of sueh year 
[ startiPi point of limitation, because that h the time when the 
hfihmm will, in the ordinary course of business, be struck. (See Srinafcli 
Da.i Vi Park Fifctar, 5 B. L. r>y0.) 


Description ol suit. 

86.—On a policy of insurance 
when the sum assured is 

payable immediately after 

proof of the death or loss 
bus been given to or re- 
ceived by the insurers. 

No. 86, (No. 8$ of Act IX). 
allows & certain £i?$? of grace* 
84.) 


Period Time from which period 

of limitation begins to jiriin. 

Three years , M When proof ol' tbe 
death or loss is given 
or received to or by 
the insurers, wbe* 
ther by or from the 
plaintiff, or any 
other person. 

This article does not apply when custom 
(See Norotomdas v. Day abb ai, fl Bomb., 
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1S77, Part VI**-Three years, 

ARTS Description of suit. f Period lime from which period 

£7_K9 lUTOfttioni begins to run. 

$7..By the ssmired to re- Three years When the insurer* 

cover premia paid under a $feet to avoid the 

policy voidable at the elee- polioy-i 

tior* of the insurers. 

No. 87. (No. 8 § of Act IX) The pre m ia al r€ady paid hecome recover- 
able on failure of the eonaideratio u,i.e. t when the insurers elect to 
avoid the policy, 


SB.— Against a factor for nn Three years ... When the account fa 
account* during the continu¬ 

ance of the agency; 
demanded and re¬ 
fused, m\ where no 
such demand m 
made, when the 
agency terminates. 

No. ea. (No. ft Of Act IX.) 

A factor is an /tyent employed to sell goods or merchandise consigned 
or delivered to him* by or for hh principal, for a Compensation com¬ 
monly called factorage or commission. A factor may buy and sell in his 
own name, and has a special property in, and a liim on. the goods. 
During the continuance of the agency, the right to a tie accrues ou 
demand and refusal. Hut if the agent dies, the action against his 
representatives must be brought within three years of his death, pro¬ 
vided no demand hail boon made during his Ufa. (See Lawless i\ 
Calcutta Lauding Co. . UIU Oalc M €27. €32.) 

A suit for an aaotmnt in its legal sense is not confined to a suit for 
a statement of what has been done with monies, fce, To aernunt for 
monies is to pay any balance which might bo found to be dtiej upon 
taking the accounts (Ktflly Xissen r. Juggut Tara. 11 TV\ E., 7b). For 
the ordinary form of prayer for an account, see Sboshi Guru, t L, R„ 
7 Calc,, 89. 91. 

The termination of an agency like n:iy other fact may be inferred or 
prmwml from collateral facts* (fi C, U IL, 101, JOB, P, 0.) 


80.—By a principal against Tfttee ytiarsi **. &me ns in preceding 
bis agent for moveable pro- article, 

perfcy received by the lat¬ 
ter and not accounted for. 

No. 89. (No* 00, Act IX.) 

The suit under this article is not necessarily for $pecifio moveable 
property. It may be for money received by the agent during his agency, 
Tho agent may receive money from the principal for general purposes, 
or with directions to apply it to a particular purpose, or he may receive 
money from a third person for the principal, and m either case he is 
legally bound to account for such money when required to do so by the 
principal. A suit for an account (in its legal sense) against an agent 
fa virtually a suit for property received and not accounted for. Move- 
able property in the possession of a relative as namger may be treated 
m property received by an agent* The agency, in such a case, may be 



APP|!H®tX. 


589 


SECOND SCHEDULE—First Division : $mm—(contd.) 

Part VI ,— Three years. 

considered to terminate when tiho manager seta up a title in himself 
(Rally i\ Dnkhe 3 , I. L. tfe, 5 Gala, 692, 693). Where the agent, ori the 
demand of the principal, promises to render accounts on a future date, 
but does not, limitation will, it has beau held, run from that date, as 
that is the date when he virtually reflex to render accounts (Hod v. 
The Admin lab r atOr * Gron oral, 3 C. L. R,, 416). It may be doubted, how- 
ever, if an aisvlute refusal hy the agent is not necessary to set time 
run ning against the principal, , 

Where money k advanced by the principal to his agent, the latter 
receives the money subject to an obligation to account for the money. 
No cause of action accrues to the principal at the data of the advance. 

(II W. tfc* 74) , . * . . 

' A suit against an agent employed in the management Of land or 
collection of rents, for money received or accounts k|j>fc in the course 
of such employment, or for papers in his possession, is (except iu cases 
of fraud) governed by the one year’s rule under mo. 30, Act VIII of 1869, 
B 0 and sea 24, Act X of 1859. (Seel. L. R* t 4 Gale., 550; 3 C. h. S..&&3, 
4 (0, 444 : 8 0, h. B.~ 286.) If such an agent delivers an account show¬ 
ing hinmell m he indebted, a fresh cause of action arises upon the 
admission by the settlement of account, An action for the balance on 
the account will be governed by the general law of limitation. Art. 64 
or some other article will apply. (See 2 Hay, 509 ; 20 W. 14,309 ' 22 W, It,. 
338,) Suits against agents are not qieekUly provided for in the Bengal 
Tenancy Act, 1885, 


Description of suit. 


Period 

of limitation. 


90,—Oth#r mitn by priori* Three years 
puls against agents for 


neglect or misconduct 


Time from which period 
begins to run. 

When the neglect or 
misconduct becomes 
known to the plain - 
tiff. 

No, 90. (No* 89, Act IX.) 

This article governs a suit for damages against an agent m respect 
of the loss arising from his misconduct iu neglecting to mu? for debts 
due to Mb principal, or in no negligently selling his principals property 
that the proceeds cannot be realized. (See Baboo Lall v. Vaughan, 
2 Agra, 306.) 

91 ,— To cancel or set aside Three years When the facts enti- 
stn liistihimeht not other- tling the plaintiff to 

wise provided for. have the instru¬ 

ment cancelled or 
set aside become 
known to him. 

No, 91. (No. 92, Act IX.) . 

Art. 44 provides for a suit by a ward, who him attained majority, to 
set ©Bide a sale (whether hy an instrument of conveyance or otherwise) 
bv bin guardian. Arts. 92 and 93 govern a suit to set aside an instru¬ 
ment which is impugned as a forgery. Art. 114 applies to a suit for 
the. recimhm of a contracr-. Art. 125 governs a suit to have an aliena¬ 
tion of land by a Hindu or Muhammadan female having a qualified 
estate in it declared to be void except for her life or until her remarriage. 
Art, 12G provides for a suit by a Hindu governed by the mtajuthara 
to set aside his father's alienation of ancestral property. 


Act X V 

OF 

1877. 


.:■■■ , 

90 , 91 . 
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AtJT XV SECOND SCHEDULE-™ -First Di vmm: Scits—( [canid.) 
x ^ 7 Purl VL—Three years. 

There can be no doubt that this article applies whero the only relief 
aut + vL f ov ia the setting aside of an iasfcrumonfc not otherwise provided for. 

Bat there has been some difference of opinion as to whether the article 
applies in oases where the plaintiff sues for .possession of property ‘ £ by 
sotting aside a spurious ov invalid in*forament” (See Hassari Lai v* 
Jad uutu T, L. K. # 5 AIL, 7*50 It was held by Straight, 3.An that case that 
■ *u'fc. 91 is intended to apply to suits of the kind mentioned in secs. 89 
of the Specific Belief Act, and to cases where a plaintiff seeks to have 
cancelled or set aside some instrument lie has been induced by mis¬ 
representation, cone Jmeet of facts, or other me &0M of a like kind to 
enter into T or where the cancelment or setting aside of an imtrument 
3& the only, relief asked,’ 1 This opinion hast been acted upon in several 
casoft by the Allahabad Court, (See Xinrn t\ Kidka, T. L. E. p ft AIL, 7fi, 
and the cases cited therein,) Whore the object oP the suit is not so 
much to have the instrument itwlf deHrered up and cancelled^ as to have 
it declared ineffectual la respect of the plaintiffs right in the property 
iu suit, the article does not apply. (Bee Sobha t\ Sahodra, I, L. E.* 
6 AIL, 822.) Where the main and substantial relief sought is the 
recovery of possession ot immoveable property, the case in governed 
by the law of limitation Applicable to flinjSi suits, and is not affected 
by the incidenfcul question being raised whether the claim to possession 
can be defeated by the existence of an instrument in favor of the 
defendant, fSce I. L. It., 5 AIL* 73* 77; (5 0. Ir. E M 12, W f P. 0,; 
2 0. L. Jl„ It); L L. It., 5 Gale.. 863 ; I, L. E., 3 Mad,, 215,) The declara¬ 
tion of the invalidity of the defendant’s pretensions Is no more than 
step in the assertion of the plain tiff'a title and right to 
possession (Tkram Bing Inti ram All* I. L, R>, (> All., 260)* '1’hc 
prayer for the invalidation of the imfcrinritvr.it may, in snob a case, be 
treated ns >n*rplumqa (I. L. R., I AIL, 409), Similarly, it has bean said 
that a suit to the; right of the plaintiff, after nn adverse order 

undor sec* 332 of Lite Code of Civil Procedure, can hardly be described 
with propriety as u a suit to set aside an order ■’ within the meaning of 
art. 18 (Ayyasami r, Sarniya, I* L. R., 8 Mad,, 82)* 

If a person not having any title to an estate sells or mortgages 
It, the owner of the land is not bound to bring an action directly 
the deed is executed. He might very reasonably say—** Why Bhouid 
I be obliged to incur the costs and harassment of a writ when thy 
property remains in my possession l It will be time enough for me 
to interfere when my possession is Interfered with.” He would not 
be bmnd to bring a suit to set aside the deed. Besides, the right to 
set aside the d*ed is a distinct right from the right to recover posses¬ 
sion. (So® Raja Bam r. Luclnnan, 8 W. XL, 15, 22, F. B*) A deed 
made between plain fcilFg ryot and an indigo-planter cannot* in the 
slightest degree, affect the rights of the plaintiff, and where the plain¬ 
tiff was no party to It, it was held by Jackson and White, JJ., that lie 
was not entitled to sue to sot it aside. (See L iLu Luchrnee JrSfos&d r. 
Sulhab Roy, l Slmmo, 43.) But whether entitled or not, he is, at all 
events, not hmmd to sne. (See Sikher t\ Dulpotty, I, L, XL, 5 Calc,, 36,8. 
370* 878.) , , 

In Bhawani v. Bislieshar (I. L, R. S All., 840), Straight and 
Duthoit. JJ M applied i he provisions of art. 01 to a suit lor possession 
of land by ffimifaimt of a leas© executed by a Hindu widow, wbo. it 
wa,s alleged, had no proprietary title to the land. It was held, that 
art. 9J governed suits by third parties to have an instrument cancelled 
or sut aside* In a later case (Ikram v. Intizam. I. L, XL, ft Alb, 3j50} 4 
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Part ] \L— Throe years* 

it wa^ dd, tha| Jt the relief sought far by th© plainii£fe, JI in the former 
case, 11 Srns impossible of attainment without getting rid of the lease 
given by the former proprietor/ 1 [t is, however, rather difficult to 
reconcile tho decision in Bhnwani v, BDheshnr with the other ruling's 
which have been already cited, IF an instrument is ah imtio void as 
against the plaintiff, by reason of its not having’ been executed by the 
plaintiff or by any person under whom he claims, or if the executant 
bad no legal authority or competeticy to execute it, the plaintiff may 
treat it m a piece of waste paper. The existence of such an instrument 
can, in no way, obstruct the plaintiffs rights. an,4 it is mmecew&ry for 
him to have that mb aside, which has neither force nor effect. (See 
! L. ft., !i AIL. 70, 77.) Where a conveyance h executed by a guardian 
without authority, or where the guardian exceeds hi3 authority in 
executing t% it m not incumbent on the ward to sue to set it aside. 
He may sue to reeomr the property and mk the Court merely to 
prevent the purchaser from sotting tip the conveyance as an answer 
to the suit, (See L L. It.. 5 Gate.. 303, 370, 38A) 

But where the msfrnmeni iniptigiml is voiiI^ble at the option of the 
plaintiff, he nxiwl sue to set it aside within the proscribed time. 

In a suit muter art, 1>1, the date of the execution of the instrument 
ts not the date fioni which limitation nms. The plaintiff must be 
entitled to have the instrument cancelled or set aside, and the facts 
which so entitle him must be krimm to him. Time does not commence 
to run until the plain tiff, having knowledge of such facts, a cause of 
action has accrued to him, and ho is in a position to maintains suit. 
A. judgmtmt-oredibor has no loans standi m any Court to mm to set 
aside a ben a mi or collusive deed of sale executed by the judgment- 
debtor, until lie (the «reditor) has reason to believe that the decree can¬ 
not bo otherwise satisfied (Tn wan gar %\ Kura Mai, I. E. RA3 AIL 
39i). The title fcn impeach an instrument does not accrue until it 
becomes operative in law A gift by a Mahomedaip not accompanied 
by posscssioiii h inoperative, and limitation under this article doe* not 
run until possession in taken by the donee (Meda jMbi i\ Turn-man Bibb 
l. L* K, , G All,, 207, F. B.) 


Description of suit. 


Period 
of limitation 


95,—To declare the forgery Three years 
of an instrument issued or 
registered. 


Tima from which period 
begins to run. 

When the issue or re- 
g is t ra ti on b e c t j m e s 

known to the plain¬ 
tiff. 


No. 92. (No. 33, Act IX.) See notes to arts. 91 and 93. 

Suit & under this an| the following article are, like suits under arts, 118 
and 119. merely deolamtoni suits. A an it for possession of property , 
or ©yen for <1 eel/nation of right to property x is not governed by arts, 92 
and 93, although the defendant relies upon an instrument, which the 
plaintiff impugns as a forgery. 

Even if the plaintiff incidmtatfy asks the Court to mb aside the 
instrument, the throe years 1 limitation will not apply (Trilodmn v. 
Nohokishore, 2 0. L U. f 10:^ Nistarineo V\ Annodmoyee, 2 0* L. R 561). 

ITnder Act TK, the date of the issue or regisfcnr&on was the starting 
paint of limitation* Under the present Act, TTmifctttion doe& not rtm 
until the issue or registration becomes Jtnown to the plaintiff* 


m 
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ACT XV 

OT? 
1877 . 
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SECOND SCHEDULE -First Division ; Svn:ii—(contJ.) 
Part VI, —Thr^e years. 

Period Time from which period 


Description of suit. 


of limitation* 


begins to nun 


The date of the at- 
tempt. 


93*~“To declare the forgery Three years 
of an instrument fiU*mq>ted 
to be enforced against the 
plain US. 

Ttfri Q 3 fNo, 93 . Act IX.) Sec notes to No. 92* _ 

D 1 thr dttifc is merely for a doctaration of tbo forgery of an instrument, 

„,!toh th“ “iJiaJSr. Itaowletae M<M$ •*» ***, 

attempted to be enforced against the plamtilt more than three yea ik 
aoro it will be barred by limitation both under this and the praoe ng 
irtictc {See Fakharuddm v. The Official Tcuatne, 10 0. h. It- 176* lad, 
P C ■ I L R , S Calc., 1780 Under thiS article, it is necessaryOhafe 
the defendant should have attempted to enforce the instrument against 

■ l/fenoi&soessary that the person who is to profit by the inatrumeiife 
shoald seek to obtain the nitire fruits of it. It is uniteenough if ho 
seeks to place himself in an advantageous position, which, but n.v 
the instrument, he could not occupy. Linntaiuon runs froni the .fin. 
attempt, (Fakharooddeen «. Pofeose, X. L. It- * Onto., -.UJ.J 


4,—For property which Hie Three years 
plaintiff hua conveyed while 
insane. 


When the plaintiff is 
restored to sanity, 
and has knowledge 
af the conveyance. 


No 94 rio. 94. Act IX.) The suit under this article is not a suit 
merely to set aside a conveyance, but for the property conveyed. Com¬ 
pare art. 44, 


When the fraud be¬ 
comes known to the 
party wronged. 


95 ,_To act aside a decree Three years 

obtained by fraud, or for 
' other relief on the ground 
of fraud. 

No. 95. (Nos. 95 and 95, Act IX : sec. 10, Act XIV.) See the notes 

fc °TW Vino vh'dae of fraud predicated by the terms of art. 9n is not 
me?e suSiou! but such |finito knowledge as enables the person 
defraude^ to seek his remedy in Court (Nath a Sing V . Jbdha mog, 

J 'Wlmre*’the 1 right'to sue, or the title upon .whichi it isifounded . or 
nnv document necessary to establish such right, has been />aud- 
idLnv emoeaUd by the defendant, sec, 18 applies. In the absence of 
,/u)ellt emeealinea the latter part of art. do provides a period 
■t iimihn-Hoii in, exten-iiori of the period which would, under some other 
article apply to a suit, and not a period less than what, under 0T < U ^J 
circumstances, is allowed for bringing a suit of the same nutmo. 

Veto into could not have been intended that, whereas in an ordinary 

1 m SSfr 
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SECOND SOUEDUL-E~Fim Division; 

Par £ VI,—Th r$e y ea rs , 

Tirthamind, I. L- R. f 3 Calc,, 504 ; see also I. L. R., 0 AIL., 7ft, 77.) The 
fitter part of this article, it has been said, has reference to oases where 
ft party has been fraudulently induced to enter into Rome transaction, 
execute £iome deed or do some act, and desires to be relieved from the 
consequences of those acts. (I/nd,) But r in a suit to set aside a public 
sale brought about by fraud, a Division Bench of the Allahabad High 
Court said: u Fraud vitiates all things, and prevents the application 
of any other rule of limitation than that specially provided for relief 
from its consequences in aft. 05*”' (Natha Sing u* Jodha Slug. I. I* It., 
fi All., 405.) It has been held by a Division Bench of the Madras 
High Court that where the Collector orders .oomponsation.*nioncy to hr 
given to the defendant through fraud on his part, a shSt for the 
payment of the money to the party entitled hi governed by art. 95* 
(Venkata v. Krishna Sami, I. L. 1L, (J Mad., 344.) A suit for breach of 
contract to indemnify against the fraud of a third party is not governed 
by this article. (Shapurji v. The Superiutendonb, 3 2 Bomb., 238.) 

A suit to obtain possession by Betting aside a decree obtained by 
fraud was* under Act XJT, held to fee governed by the i?ix years’ rule of 
limitation, (Mussamat Jhierpman >;* Baba Roop H&r&m. ti W, R.. I6£*) 

If a suit i$ prmdjfoew within the time allowed by this article, it h for 
the defendant to prove the contrary. If the defendant alleges that 
knowledge of the fraud was acquired by the plain tip 1 at a period earlier 
than that alleged by the plaintiff, the defendant must prove his own 
allegation, (I, L. R., 6 All., 407.) 


Description of suit. 


$6.—-For relief on the ground Three years 
of mistake. 


Period Than from which period 

of limitation, begins to ruu. 

When the mistake be¬ 
comes ft no w ft to the 
plain till. 

No. % t (No. 97, Act IX.) According to a Division Bench of the 
Madras High Court (see I. L, K, f 6 Marl, 344). the mistake spoken of in 
this article is not confined bo the mistake of private parti's, eo that, 
money awarded to the defendant by the Collector's mistake may be sued 
for under this article. 

Article 07 of Act IX referred to (S mistake in fact." This article applies 
to hoth mistakes in faot and in law, There are cases in the Courts of 
Common Law in which it has been held that money paid under a mistake 
of law cannot be recovered. In equity, the line between mistakes 
in law and mistakes in fact has not been so clearly and sharply drawn, 
and there are many cases to be found in which equity, upon a mere 
mistake of the law, without the admixture of other circarm tauees. has 
given relief to a party who has dealt with his property nodes the 
influence of such a mistake. (Daniel v. Sinclair, (> App, Gas.* 181. 190. ■ 


97*- For money paid upon Three years ,i« The date 
an existing consideration ure* 

which afterwards fails. 


of the fail* 


No. 97, (No. 98, Act TX) According to English law* this in a case 
of money had mid received for the plain tiffs use, (Sec notes to arts* 
f>2 and 87.) 
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Description o! si?it. 


l\ i.hi 

of limitation. 


93 —To make good out of Ttiiee years 
the general estate of a tie- 
ceased trustee the los| be* 
eastoiied by a breach of 
trust. 


Time from which period 
begins to run. 


The da to of Hie trus¬ 
teed death, or, if the 
loss has not then re- 
suited,, the date of 
the loss, 


No, 08, (No* 99, A-ft IX; sec* 2; Aofc XIV*) The lrearh of trust 
is committed by the trustee fafore his death, but the ## under this 
artiole is bronghb <pir his death. (8ee note? to mo. 10,) 

The suit under this article i?i not for the recovery of the trust-property, 
but for compensation for lose. There is no express provision for suits 
during the lifetime of the trustee for mch Joes, Compare wee, 2, 
Act XIV of 1859, and sec p. 522, supra. As to the liability for breach 
of trust, see see, 23, Act XI of 1882* 


The date of the plain- 
tiffs advance in ex- 
cesa e f h i s o w n sb a re. 


99,—For contribution by a Three years 
party who has paid the 
whole amount due under a 
joint decree, or by a sharer 
in u joint estate who has 
paid the whole amount of 
re venue due from himself 
ami hi a co-si mrers, 

No, 99, (No. 100, Act XX) tinder Act XIV of 1859, the six Tears 
ruin applied to suits for confcrllmbiou. <2 W, R„ 266 ; 3 W, 11., 13;L) 
Money realized by the sale of plaintiff’s property in execution of a 
joint decree against the plaintiff mid the defendant is, perhdp*\ not 
money paid within the meaning of this article, (Bm F*i"k<vrmJdin v> 
Mohima, L L. XL, 4 Oalo., 529.) But it is hanky possibio that the Legis¬ 
lature intended that the plaintiff suing for contribution, in such a case, 
should We a longer period. The language of the article does not 
apply where one of the joint-debtors or co-siinror:? haw pai<§ Homrlkauj hi 
exams of hm share, but not the whole of the amount duo, Query.'— If 
art. 61 is not applicable to such a ease. 

The date when the money is aetmlly paid to the decree-holder, not 
the date when it is offered, or ordered to be paid, is the date from which 
limitation mm. (Radba v. Rupchunder, 3 U* L, It* 4S(h) The payment 
must bo m t\rer$$ of the plaintiff's share before limitation rum under 
this article. (Bupnt v. Imrit, f> G. L, R , <32 ) 

A suit for contribution by a timber in u joint estate, where the amount 
of re venue paidin exoesa is sought to I>e made a ehnr$e on the stinm 
lor which It was paid, ia governed by art. VV2 t ami not by this article. 
<I>eo Nunehih %shpntty, 8 0, L. E. f 210, note.) A suit for the 
recovery of money paid by an under-tenaiit or r wrrtgafjrd, to protect the 
estate fro/, sale for arrears of revenue, ia also not governed by this 
nrbicie. {Ram Dubby. Ilurkli, L I*, f:,, 6 Calc.-, 649.) Art. 61 may' apply 
to such a suit. But if i j ia sought to enforce a ohm go upon the land, 
art. 132 will apply, (See notes to art. 132.) 

As to whether there if any Urn. or r fair ye for the amonnfc of monies i.u 
respect of which a right to contribution Ames, see tim notes to art* 13i% 
and 23 Ob D, f bo2 r and 8 W. R., P, C„ 17. 
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SECOND SUtlEDULlfi— Fiest Division: Sum — (corafrl.) 

Part VL—Three years. 

Suits far contribution against the estate of deceased coTrtistees are 
governed by art. 100* Suite tor contribution against eo-smeties arc 
governed by »rt. $2. Suite for contribution by the manager of a joint 
estate fl€me under art, 107, Other suite for contribution (e. g.. by a 
sharer in a joint M&erttyi&Tti) may fall within the terms of art. OP 


Description of suit. 


Period 

of Hi mi tait on. 


100. —B) t a co-tni'iree to en- Three years 
force against I be estate of 
a deceased trustee a claim 
for contribution. 

No. 100, (No. 10U Act IX jj sec, 2, Act XIV.) 
apply where the trustee who is liable to contribute is not dead, 
contribution between co-trusbeei* ace sec. 27, Act II of 1882, 


1,01.—For ft seaman's wages Three years 


When die 
erne due. 


I OS,— By a Sluhninmiulan fur Thrqe years 
exigible dower (nm'ajprf)* 


Act XY 

OF 

1877. 

MVYS. 

too l-ofc 


Time from which period 
begins to run. 

When the right to 
contribution accrues. 


This article does not 

As 


The end of the voyage 
during which the 
wages ure earned. 

No, 101. (No. 102, Act IX.) Compare art, 7, Beamon, as opposed 
to watermen, are persons engaged in navigating ships, feo* # upon the 
high seas, To obviate disputes between master and seamen, to secure 
obedience to orders, and to interest the seamen in tra voyage, tbdr 
earnings are made to depend on the tennimtim of the voyage. 
(Wharton.) 


ae- 


102,— For wages not oijjjer- Three years 
wise expressly provided fur 
by this schedule. 

No. 102. Arts. 4, 7 t and 101 expressly provide for suits for wages 
in three special classes of mm> 


When the dower is 
demanded and re¬ 
fused, or (where du¬ 
ring the contlna'snce 
of the marriage no 
such demand 1ms 
been made) when the 
tnaimge is dissolv¬ 
ed by death or di* 
voice. 

No. 108. (No, 103/Act IX.) Therein nothing in this article which 
provente a Muhammadan wife from suing for exigible dower mtJmtt a 
previous demand. (Sec Ameerooimissa ?\ Moomdoonniss.% G Moo. I. A., 
21b) Prompt or exigible flower is a debt al ways due and demamiable, 
ami payable on demand. But the principle of arts. fid and 7'5 are not 
applicable to suite for exigible dower. The wife is not tew # ; to sue 
immediately, or mnkv any demand during the lifetime of her husband. 
Prompt o j : exigible dower muy be, but need not necessarily bo, exacted 
immediately, and limitation in respect of it dom not run aguinsL the 
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SEOON D SGH E D U LE — Fi kkt I) i v is ion ; Suits— (con id,) 

Part VI.—Three years. 

a jt>ra w ^ e 90 m Gi° marriage exists, except where the wife demands 

uu ina a^tch di>w$r and is rrfus^l (Bm Mmirnmt Mnlluka v< Ju- 

Ub ' mnln 9 L. H., Sup, Yoh, L |fj nr> ; L i B* U IL, 375,) A clear and 
unambiguous demand and refusal sets time! ru||$bg against the wile, 
even during the continuance of the marriage. A previous n-HW'imsfiil 
application by the wife uO sue her husband in, forw/i p ntveris for her 
dower (though such application was opposed "by the husband, who 
denied hie liability to pay the dower)* does hot amount to a demand 
withiu the moaning of this rule, (Kwhee Khcuoornonhm v. Rama ■ 
Kyusoomssa, 15 B, L. R., 300, P, 0.; 21 W. ft,, 103.) See notes to 
art. 104, 


Description of suit , Tlme tum wl '^ h P eriod 

of 1 1 m it h r i oru beg i n $ r.< t r in r, 

104. —% a Muhammadan for Three yeairs ... Wfcit the i* 

deterred (lower (mu'vwjyal). (Ifegolmi by O^ntU 

or divorce, 

376, 304, (No. |§4# Act DC) Where it is not expressed whether the 
payment of tho dower m to be prompt or deferred, the whole is due 
op. demand, Where the dower is merely described as mu wan at, or 
deferred, and there is no express stipulation as to the time before which 
it shall not be dcmandable. the question whether it must be presumed, 
to be payable on the dissolution of tho marriage by the death of either 
the husband or the wife, or whether it becomes dcnmudable only on 
tho death ol the l t is one winch cannot be said to be free from 

doubt, (Miraa Bednr i\ Mii^a Klmrrim, 19 W. R,, 315, P. 0.) In the 
absence of any contract aw to the time of payment, limitation, under 
this article, runs from the dissolution of the marriage by divorce, or by 
the death of either the husband or the wife. 

If dower is payable under a duly registered kahmnmm?i } art. 116 will 
apply, (bee Amarii v. Mir Mofter Mi, 2 B. X, H, 306.) 

105. —By -a mortgagor after Three years When the mortgagor 

the mortgage has been reenters on " the 

t?she<!,,-to recover surplus iiAgaged properly, 

collections received by the 

mortgagee. 

TSTo. 105, (No, 105, Act IX.) A mortgagee remaining in possession 
after the mortgage has been satis bed is not a trustee (sen, 3). Under 
Act XV of 1877, a suit to recover, as against suck a person, whatever 
may be found due upon a balance of accounts from the commencement 
of tho mortgage, is nob barred, if it is instituted within three years of 
the date wren the mortgagor get# hick the posses,noth of the mortgaged 
property* Compare Baboo Lall v, Jamal Ali. 3 W. R, 187, F. B. 

106. For an Account and Three years P#J Tim date of the disso* 

share of the profits of u huium 

dissolved partnership. 

No. 10b. (No. 106, Act IX.) The nature of a suit under this article, 
and oi an application under sec, 265 of the Contract Act, wus die- 
cussed by Straight J„ in Harrison v. The Delhi and London Bank, 
(j,. L* R, t i All,; 437.) Where the plaintiff prays, that the accounts of a 
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SECOND SCHEDULE—First Division ; -Suits— (eontfl) 
Part VL —7Vi?w 


Act i m 


OF 


WT?i 


pTtrfcnorsbip may bo taken, that a. liquidator map be appointed to wind 
up the jjifftilts of the partnership* and that (after realisation of tho onsets 
and satisfaction of the liabilities of the same) the partners may severally 
be decreed in a certain proportion each of what remains, the suit has a 
wider scope ( and is not governed by thin article, but by art* 120, (I. Ik ft.. 
4 All., 437,) In the (tbsmac of any contract to the contrary, partuer&hipSj 
whether entered into for a fixed term or not, n e dissolved by the death 
of any partner ; and if, from any cause whatsoever, any mein bar of a 
partnership ceases to he so, the partnership -m dissolved as between all 
the other members* (Sea 238, Act IX of 1872,) The mhidittg v>p of a 
partnership h the taking by the Court into its own hands the settlement 
of the partnership concerns, A suit %x dnmUtUm of a partnership is 
cognizable by the ordinary Civil Courts. (X L, R„ 7 AIL, 227 1 F. R) It 
is proposed to nuke suits, under sec. 260 of the <J. on tract Act. cognisable 
by Mimsitfs and Subordinate Judges, (See Bill No, III of 1&86.) 

This article does not apply until the partnership has been duw/val, 
indeed, “so long a$ apartnership odntipues listing, and each partner 
h in the exorcise of his tights ami me enjoyment of his property, the 
statute Law of Limitation hm no application at all between the 
partners^' (Banning, 204.) A member of a subsisting partnership can¬ 
not sue lu.s ©o-pariuerp for profits which had accrued up to a particular 
time, hut must sue for a general account, (Doyaram v* Sookbanum, 
}\? W ft., 141 ; see also 21 W. It., 800,) A suit on a n adjusted partnership 
account is a suit on ** an account stated,” and is not governed by this 
article. (See Nobin r. Suvoop, 6 W, R., 328.) 

A Ridt for an account, such as is mentioned in this article, was former* 

1 y governed by the six years* rule under see, X cl. 16, Act XIV of 1802. 
(Kalee Krirto v. Baratt* 10 W. R., 277.) 

This article has no bearing upon the question how far the account 
should be carried back. The tin*e from which the account ia to begin will* 
in a general account of jmvtne rah ip dealings and transact ions, be the cortu 
metmemenb of the partnership, unless some account has since that time 
been settled by the partners, in which case the last settled account will he 
the point of departure. (Bindley on Partnership, E<1. of 1873* p. 1(133.) 

Where a partners hip is dissolved by the death of one of the partners, 
and the representative of the deceased partner does not bring a suit 
against the surviving parti at to take the partnership accounts within 
the period allowed by this article, he may still sue to recover n share in a 
mm subsequently realized by the surviving partner in respect of part¬ 
nership rtf nsaetions. Bat, in such a suit, the defendant may deduct the 
amount, if any, which may be found due to him on taking the partner¬ 
ship accounts, although a substantive suit for an account is barred by 
this article, (Merwanji n ILirtomji, I. I/, R,, l> Bomb., 628,) A suit for a 
pure of partnership assets subsequently received by the surviving part¬ 
ner Will be governed by art, 120, if not by art, 62. 


Time horn which period 
begios to run. 


Period 

of limitation. 


DescnpUun of suit* 


107,--By the manager of a Three years ■>. The date of the pay- 
joint estate of art undivided meat, 

family for contribution in 
respect of a payment made 
by him mi account of the 
estate. 
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Part VI .— Three yeeH's. 

No. 107, (No, 107, Act JX) See the notes to art, til, and X, L. It. p 
r> OMc.; 


Description of suit* 


Peri oti 

ol limitation. 


Timti from ivhkh period 
begins to mn. 

When t lie trees ore 
cut down. 


J 08,—By a lessor for the va- Three years 
hie of trees cut down by 
his lessee contrary to the 
terms of the Jehse. 

No, 108. (No. 108* Act IX.) The date of the expiry of the lease docs 
not affect the question of limitation* nor <io$s the b^soFs ignorance of 
the breach of covenant. The cutting down the tree* is the cause of 
action, (ImloObhooshun t\ Kenny, 3 W> R,, S. 0; O. Ref.* $>; p, 218, 


109.—For the profits of itn- Three years 
mnveablo property belong¬ 
ing m lhe plain till which 
have been wron^TiHy re¬ 
ceived by ttie defendant. 


When the profits are 
vecei v ed, or, w 11 ere 
the plaintiff bus been 
dispossessed by n 
decree afterwards set 
aside on appeal, 
when he recovers 
possession. 

No. 109. (No. 109, Act TX.) A fruit for the mesne profits of imraovf;- 
aide property is governed by this article. Cruder Act XIY of 1859.. the 
period of limitation for suing for such profits was six years. (Ranee 
Bumomoyeo t\ Onzioda Go bind, W TI, Sp, No,, p. IC-h F. B.) 

A separate cause of action in respect of the wrongful receipt by a 
defendant of the rents and profits of land belonging to the plaintiff, 
fiecrues in imediately upon the receipt by the defendant of e fifth several 
mnn. (W. R. f Sp, Np., p, 1158, F. B.) In a case under Act XIY of |So9 
it was held, that where the amount of me.me profits could not be astcs$r- 
tainert until the end of the year, the cause of action did not arise until 
the end of that year, (Byjnutli < Bad boo, 10 W. Mesne profits 

received three years next before the filing of the plaint cannot be 
recovered under the first par won of this article. (Kietmami ml ik If miWa.- 
Partftb, I. L. Tt, 10 Calc., 785, P. 0.) 

Taking and carrying away standing crops from I ami under a decree 
which is subsequently reversed, is wrongfully receiving the profits of 
immoveable property. (Shnruoinoyse i\ Fatfcari, I- L. R;. f 4 Calc,. ) 

In the second class of suits provided tor m thin article (nee J L R., 
7 All. # 170, F. R,), time does not run f rom the date of the decree of the 
Appellate Court, but from the date when possession in recovered muter 
slieh decree. In thin elans of cases, menue profits for a%y number of 
years may be claimed, provided the suit is brought within three years of 
the recovery of possession, 

] \Q k ~-For arrears of rent Three years When the arrears be¬ 
come due. 

No, lid, (No. 110, Act IX : el. S, sec. 1, Act XIV.) Article 9 allows a 
period of one year only for the price of lod#m<j. 
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Port VL—Thrco ijrors. 1877 , 

This sirbicle does not apply to suite for arroara of wtit of agricultural ART 
land and of undertenorea on dor Act VIII of B. 0. Compare eo. SO 
Act VII t of 1 8. C f1 and see 3 W. U., Act X, \k 21. F. B. Tim Bengal 

Tenancy Act, ISSA e*presd]f provides that mite ami applications for 
’which periods of limitation are thereby provided, shall not be affected 
by secs. 7, 8 and 9 of Act XY of 1677, 

Under this article, time tuns from tM date wft$n the arrear becomes 
due*—uo^ necessarily from the end of the year, Arrears of rent which 
fell doe within three years next before the institution of the suit may bo 
recovered. The liability to pay rent recur# after fixed intervals, so that 
a portion of the arrears may be barred by limitation while the other 
portion is within time, (See p, 8$9, * 1 /m & *) But if the landlord's title to 
the land is bo cannot sue lor even the last three years' 

rents. (iAitf ; see also OharulmbaU j\- lailcbee. 5 W, R., P, 0„ L) The 
rent become#; due at the last moment of the time which is allowed to 
the tenant for payment. If it is not paid within the time, it becomes an 
&rrear t and continues an arretu- until it is paid. Kent in avrear becomes 
ihie on the last day of the week, month or year in which it fs payable, 
f See Kashi Kant r. IloMni Itauh, I. L, R.„ 6, Calc., 325,) ft the claim for 
arrears of rent is satisfied, but such satisfaction is nullified by a decree 
between the parties, the rent (i becomes due ” again, and n suit for such 
rent may bo Drought within three years of such nullification, (Bee 
p. 187, supra.) The fact that the landlord did not know who his ten ant 
was, or the fact that he could not realize the rent from the recorded 
possessor of the tenure, docs not give him a longer period against the real 
tenant. (Sec Ram Uunpin t\ Ram Ball, 5 0, L. ft., 652,) Where the suit 
m for compensation for blia use find papupathn of land, this article doea 
nob apply. (I)ebnatli r. (dudadlitir, 18 W. ft., 132,) As to when am 
rTrear of rent, the amount of which is not ascertained, becomes duo 
within the moaning of Act X of 13551, see Doyamoyee v, BUolannth, 

6 W, ft., Act X, p, 77 ? F, B. 


Description of suit. 


Period 

of limitation. 


III.—By t\ vendor of im- Three years 
rtuiveiible property to en¬ 
force bis lien for unpaid 
pumliHse- money. 


Time from which period 
begins to run. 

The time fixed for 
completing the spile, 
or (where the title 
is accepted after the 
time fixed for oom¬ 
ph t ion) the date of 
the acceptance. 

No, 111. (No, 111, Aon IX.) This article, as regard * the staging point of 
limitation, is based on Toft v, Stephenson. (See Darby arid Bosauquet, 
122* liW.) In neither of the two eases mentioned in the 3rd column, is 
the vendor entitled to receive the purchase-money before the title is 
accepted. The pmxsh use-money is secured by the vendors lieu on the 
laud Hold, ft vert when the vendee has been in powxshm of the pro¬ 
perty as such, the vendor has an equitable lieu on the property 
for the unpaid pur chase- money. (Tri madam v v. Municipal Uommi,. 
aioners. I. D. ft. 3 Bomb-, 172.) A creditor of an unpaid vendo* can not 
e i a i ra a /im n po n th e proper ty 'm Id, fo t any on patd por lion of the p \u - 
ohasc*money. (Huriram tv Piuapab 11 0 L. ft,, 839*) 
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SKCON I) SUM KDUI -K—First Division : Suits — (conjEd.) 

Part VL—Three years. 

Compare the provisions of art. 132, According to the English law 
of limitation, there fa no difference between the lion of a vendor for hfa 
puxohase^iOTi^ and money otherwise charged upon, or payable out of, 
any land, (See Tlarby and Bosaoquet, 118,) It seems that if the 
vendor lien, hie sutfr'for the recovery of the purchase-money 

against the vendee personally is governed by art. 120. 


Description of suit* 


Period 

oi limitation. 


312,— For a cull by n coin- Three year# 
puny registered under any 
Statute or Act, 


Time from which period 
begins to run. 

When die call fa pay¬ 
able. 


No, 112, (No. 11 % Act IX,) Time (under Act XV) docs not run from 
the date when the call is but from the date when the call is 

patftihle. This article refers to Emits by a registered company against a 
member of the company to recover the amount of calls made on the 
shares taken by him. 


113.—For specific perform- Three years T?Jhe dAte fixed for the 
unce of a contract, performance, or it no 

such date is fixed, 
when the plaintiff 
has notice that per* 
to nuance is refused. 

No. 113. (No. 113, Act IX,) Fvou a suit for the specific performance 
of a vogtetvttid Contract is not governed by the six years' rule. The 
doctrine of specific performance whs not recognised by the Roman law. 
No system of jurisprudencethat administered by the Courts of 
Equity in Englnndjfthd her past or present colonies and possessions, has 
over attempted to enforce the acta at performoHCo of contracts hi thHv 
very terms, (Fryou Specific Performance! 2nd Ed., p. 3.) 

According to the English law, mi d aeo. 22 of the Indian Specific Relief 
Act, the jurisdiction of the Court to decree specific performance is dis¬ 
cretionary. and the Court is not bound to grant such relief merely 
because it is lawful to do 60, There may be circumstances under which 
a delay of nearly three years or a lesser delay may be fatal to a suit 
for the specific performance of a contract (See Moktmd Lall v* Chofcay 
Lall, I, L, R., 10 Gale., 1001 ; and p, 81, mprah) 
ipr cases of specific performance where no date is fired for the per¬ 
formance, ser Ahmed r. Aditin. J. L, It., % Calc., 323 : The New Boer- 
bboom Coal Co. v\ Biilornm. I. L* It, 5 Calc.* 175 ; Virasami v, Ramnsaim, 
h L. R,, 2 Mad,, 87, Where a person executes a conreyaiice of land 
not in his possession, and the deed of conveyance does not contain any 
specific agreement to put the vendee in possession, a suit by the vendee 
for pos:vision against the (vendor after he has recovered possession) is 
not a suit for the specific performance of a contract, but is governed by 
art. I3fi or art, U L (Shoo Per sad u, TJdai, I L, II., 2 All,. 718.) 

Where there has been only a contract for the sale of land , a suit to 
have a conveyance executed and completed, and for possession of th^ 
property, is essentially a suit for specific performance of contract, ana 
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SECOND SCHEDULE—Fins r Pi vis ion : StMTa-(wfl^.) 

Part VJ.—Thrce i/mru, 

the article applicable to such a |bit is art. 113. The right to possession 
spring's out or the contract of sale, and the relief by giving possession 
in such a case is comprised iri the relief by specific performance. 
Besides, if a suit cannot be maintained for specific performance of a 
con tract, it cannot be maintained for possession of the property agreed 
to be sold under each a contract. (Mtihiuddin «. Majlis, -U It-, 

6 All.. 231.) ■, , . , , . 

Where fcho plaintiff's suit for possession of land was not founded on 
counroot only, but. on a title to the land acknowledged and defined by a 
deetl of compromise which was only part of the evidence of jjhe plaSatifU 
to prove Ms ea&e, it was held by the Privy Council. that the suit wan one 
for the recovery of immoveable property* and wag not barred although 
nine year** had" elapsed from the date of fcho compromise, mid the 
defendant had been in p0ssee9ipu of the property not withstanding hie 
jl rr reejxieut to divide it with fcho plaintiff* (hani Mewa Htiai t - .haini 
Hulas. IB TV. L. ft, 313, F- 00 A suit for recovery of possession of land, 
based on a previous compromise between the parties, is not. a suit for spe¬ 
cif performance of contract, but a suit for immoveable property, and is 
governed by art. 144 , If the deed of compromise contains an expiess oy 
implied agreement to surrender possession of the land, the possession of 
the defendants can only be adverse to the plaintiff nom and after the 
< 1 ate of the com pro in i se 1 *y r o ason o f th eir h a v 1 n ?r re f u soil to c ar v j on t 
that promise. (Mr, Cl <x. D- Beits v. Mahomed, 25 Vt , It. 62 L) 

It has been held by a Division Bench of the Allahabad High Court* 
fchitfc a suit for money, based on an award of arbitrators which directs its 
payment hv the defendant to the plaintiff, is virtually a suit to have the 
award sp#di|oaUy enforced, and that art. 113 is applicable fcn mo h a suit. 
(Siikbo Bibi o* Ram Sukh, L L, R , 6 MU 263.) The corioctii^s of 
this ruling may he questioned1st, because see. 30 of the Specific Keliox 
Aa\L 1877. does not, as regards the question of limitation, place awards 
on the same footing as twntr.aotJf / and Sndly. because the Court, in such 
a suit, orders the money to bo paid as ^ffopoitippion for not satisfying 
the aw ard. Even in the case o' a contract, it is ntit strictly accurate fco 
gay. that “ pecuniary damages upon a contract for payment of money are r 
from the nature of the thing, a npedfic porpmanee ” (See Fry on 
Specific Performance, 2nd Ed,, p, 6, and notes to art, 116.) 


Description of suit, 


Porjijd 

of limitation. 


114 ,—For the rescission of a Three years 
contract- 


Time from wlneli period 
begins to run. 

When the facts enti¬ 
tling the plainfcifl to 
have tftf contract ros- 
cindfid first become 
known to him. 


Ho. 114. (Ho, 114, Act IX) This article refers to fcho rescission 
of contracts m befcweeu promisors and promisees, and not to suits 
by tkh l d parties to Imvo an instrument cancelled or set aside. (Bbawani 
»* Bishaawar, L Ik It,, 3 AIL, 846, 843, see notes to arh. 91.) On the 
subject of Tesotaftiah of contracts, mo sacs, 36 to 38 of Act I of 1877. 
Tli$je sections do nofc distinguish contracts from actual transfers. Suits 
for the vrf'tificatioto of instruments are not specially provided for by 
this schedule. 
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ARTS. 

115, l ife 




period 

r7 ^« r . v *ui!, 

Wlien the contri^fefc 



1T 5 —For compensation for Tliree years 


the fareach of *iny cootr act, 
express or implied* not in 
writing registered ami not 
herein specially provided 
for. 


is broken, or (where 
there are successive 
breaches) when the 

breach in respect of 
which the so it is 
it$ttituted occurs, or 
(w h e re tl io b rmc h ia 
continuing) when it 

Ceil tics* 


m. 118. (No. 115. Act IX ; 0 ls : 9 and 10 t sec. 1, Act XIV.) 

This is a general article for suits for compensation on unregistered 
contracts* whether express or implied, or on contracts which, though 
r eg is fco re d, a re u o t d n Ip re gi s be red in Br H ixh 7 n l m \\n dor the 1 a w i u 
force at the time and place of execution. (-See sec. 3.) 

An obligation which the law mines upon a state of circumstances 
independently of an express or implied contract bet. woe a the parties to he 
ah'noted by it is not n con bract, but only a gHusi-amtniGL (Boo p. 22;;, 
supra : and secs. 118 to 72 of the Ton bract Act.) 

A suit for 10*3 and damages to goods, based on breach of con tv act to 
deliver, i* governed by this article. See notes to art, 3§J and 1. L. It., 
3 Mad., ?fi & 107. 

An obligation to pay money or da any other act founded on an ancient 
custom (relating to remarriages of widows. &o,), if it may be treated 
as an implied i/mdent of & contract (of marriage, &c,), iy governed by this 
article, (See the judgment of Spuukie, *T., In Madda. v, Shed, I. L, U,, 
3 All., 385.) 

A suit against a del credere agent for the price of goods sold by him, 
and not paid for by the purchasers, is governed by this article, If. not by 
art. 6B, (See Okoor Porsaud v. Fonlkoomiucc, 15 AY. ft , P. G., 35.) 

A Agrees to tiike steps to reinstate B m a certain property, in case B 
should be misted from it. The agreement is broken, if A neglects to take 
steps to reinstate B within a i'etmmtime (sny six months) from the 
date of the ouster, (Bee Doiab Ally v* Abdool Aaeea* I. L, R. t 0 Cato., 
85fe 367,) 

As to continuing breaches,” see pp. 21Q & 540. supra. As to *■ suc¬ 
cessive breaches” see notes to art. 75, and p. 218. supra. For the 
moaning of the term compensation.^ see notes to art, 116. 


Part VII.—See years. 


11(5.—For compensation for Six years 
the breach of n contract 
in willing registered. 


When the junior! of 


limitation would be* 
gin to run HgamstJ 
a suit brought: on a 
sunihiv co tunic t not 

registered. 


No. 116, (No. 117, Act TX) 8m notes to art. 113. 

Thin article dot s not apply to suits for specific perfer mature of registered 
eon tracts, bub to suits for wmpfitfatim for the breach of such contracts. 
An inathiment nmy be regisfcerW m respect of earn of the parties to 
it. hi suedi a case a suit against the others is nob governed by this 


twwi®. 
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article, A suits fey, the enderte® ngaiftet the endorser of a ragfeterod pro- a jit. 116, 
miasoty note is not governed by this article if the endorsement has not 
•boftu registered. (Bee ! Mad , 366,.) 

Where the coufcmcfefs idfy refftetW^* a m]t compematm lor \m 
breach must be govovned by this article, although suite of exactly the 
aivmft character are provided for in some other article. The words “ not 
otherwise provided for, which ooct.Tr in art, 1 *5. are not to be found in this 
article. The period is to commence when limitation would begin to run 
against n suit, brought on a similar covt tract nob registered. Th,«$a terms 
are large enough fco ooVet coo tracts for payment of rent. m well as other 
contracts when in writing registered, (YythiHnga r. Thetohann murti, 
l. b 1L, 3 Mad.. 77.) A. suit by a vendee for a proportionate^ refund of 
price, bVed on a stipulation in a retffyUred conveyance that If the lands 
sold be deficient in quantity the vendor shall be isponsible for the 
value of the deficiency, is governed by Ibis article, and not by any other 
article (Ktafaen tv Klulock, T. 1. ft- 3 All.,, 712,) So a errif to recover 
mathcy due on a regUterod bond or promissory note is governed by this 
article, imd not by .arts, 66 t 67, or the following articles. fNobocoomar v. 

Biru, I, L, It., B * Oftlc,, 94 ; Husain r. Hafiz, f. h. Th. B All.. 600. F. B. | 

Hagaiuri c. NavayWn* I- L. ft., 3 Mad,, 359; Oanesh r. JVIndhah, I. I, R. t 
6 B6tttb„ 75 : Khunni v- Naairooddin, I. L. Ih, 4 Alt, 255 ; Ivalut v* Lala, 

11 0, L. It/no t) , ( , , A 

lu ordinary legal parlance, a suit to recover money due upon a bona, 
or othonvW T is a suit for a debt or mm certain, whilst a suit for 
rnmpmtMfwn for broach of contract is a suit for unliquidated damage*. 

( 1 . L, Ite 6 Ctoto; 35 ; T. L. It- 5 Calc,, 830, 833. ) But there can bo no 
doubt that, lu the case of a breach of n contract for the payment 
of money 1 the amount agreed bo be paid is only the meatwre of 
.if the com rant ba not pm*formedCourt will order the 
obligor to pay the amount as $dti*ftwt'km for the nonperformance of 
the promise, and not in performance of the contract. It is true tit at, 
in Johnson % Bland lord Mansfield said: “Pecuniary damages upon 
n contract for payTu^nt of money are from the nature of the thing 
a i pacific per forum need' But tin* remark is not strictly accurate. (Fry 
on Specific Performance, 2nd Ed., p. 6,) hi ordinary parlance in the case 
of money, it is said tbit .-11 plaintiff suite for “ the tnottey,” or 4t the same 
money 1 that wan taken from him. not. as in the case of other things, 
for compensation. But. U fact, he docs not sue for the same money or 
actin' to recover the same money. He seeks an apro* mm which, on 
account of it* equiniletfoe. is called the same sum, and thence- again the 
same money. The plaintiff cannot insist on a restoration of such and 
such rupees ; he can insist only on being paid their exact vatm in other 
rupees. This is mnp&nMtum. (Jngjmtu t\. Guiana, hL. R„ 

8 Bomb.. 17.) If payment of a bond or promissory note Is refused, or 
is not forthcoming, then there is a breach, and the suit agaijifct the 
defaulting obligor or promisor, is not to make him do somethin-,: in fur¬ 
therance of the contract, for the time for its performances is passed, but 
Ih, in reality. one for damages for the breach of it, the men sure of which 
will b< the amount of the debt with interest. (I, b. %, 3 A1L> 609, 610* 

See also I. U It- 6 Oalo, t 91. 96 ; J, L. It, 4 til.. 266.) 

“ Oomneimfchm v> 1* tire general term used in the Indian Contract Act 
(sec. 73) to denote the payment which a party is entitled to chum on 
account of loss or damage arising from breach of contract (I, £*. IT . 

3 Mad . 77), and the suit is none the loss a suit for ernnpematfan-, hedanse 
it U brought for the specific sum due on a bond, (I. B. R , 6 Bomb,, 76,) 
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KltCON D .SCHEDULE —1'’<rst Division : Suits — (co/ctd.) 
Part 1 11.—Six yuan;. 

Description of suit. 


Porkul 

ef UmltatSoit. 


I'ime which period 
' be «' m to nm, 

117;—a foreign judo. Six years ... The (lute of the judg¬ 
ment us dc tinea in the meiit, * 

Code of Civil .Procedure. 

No. 117. (No. I iti. Act IX.) Compare No. 122. 

*krSlr¥« d W n T ’’. ?n0an ? the i«4irn#t of tt Court situate beyond 
tlm ilr ‘ Ilt » 1{ . n , tw ! 1 , In ; ta * and .not having authority in British India. 

• ia *^fL b - 7 bho Senior-Genera! iu Council. (See. 3, Ao.tXIV 

ot Hii-.'All Courts, even in England, exeebt. the Privy Council, are 
foreign Courts, aod their ju<.I turnouts are foreign judg , metitfl. 

According to the Madras High Court, a snih lies on all foreign judg- 
includingjudgments of Courts of Native States. (Samit *. 
ft i’ f ' L V R " J n tad " mK Bat > herding to the Bombay High 
Hr {rial Oourto of Native States cannot ho sued upon iu 

Bufew “ laila - 1 Hunmafctel *; Sinvajirav, I. L. R.- 8 Bomb., 593.) 


118.—To obtain a declaration Six years 
tlud. an alleged adoption is 
invalid, or never in fact 
took place. 


When the alleged 
adoption becomes 
known to tbe plain- 
tiff. 1 


No. 118. (No. 129, Act IX.) 

Articles 129 ol Act IX was defective in many respects. Articles 118 
uud 119 have considerably improved the law oil the subject. 

A Hindu widow adopts a son under the alleged authority of her 
deoeased husband. Twenty years after the death of the husband and 
fourteen years after the date of the adoption, the husband's sister gives 
. ' , to ;i 550,1 ■ art. 118, a suit to set aside the adoption by the 

sister s sou, so many years after the death of the adoptive father and 
I'UevlcbrdA or the aiopbiOii, will noil bo bar rob provided If; is brought 
Within Six years of the time whoa the alleged adoption Incomes hrnrm 
“2 f' Ib waH 0 tberwise under Act IX. (Siddhoaahur v, Sham, 

The death of the adoptive viothm - will give the plaintiff a fresh riJit 
to sue for poxptsifln, 0 f the property left by hor 1 1 usband. (See Rajemlw 
v. Jogendro, to W.R., P. C , 41 ; Sriuath v. Mikes. 12 W. R M P B ) 

It was hold even under Act IX, that though art. 129 might bar a suit 
brought onhj for the purpose of getting a&ide an adoption, it did not 
mirrteiT with the right which, but for it. a plaintiff had of bringing a 
mnir to rec$ter;p$s&tmlm of real property within twelve years fiem the 
tmie When the tight accrued. (Raj Oahadoor v. Aubambifc, i\ C. U It, 12 * 
t. ; 1 urno r. Hemokanfc, 6 0. L. U., 4tb) A suit; under thi* article in 
merely a tUph&^rij erne, and a plaintiff who uegtactfl to brih^ such a 
euitunot thereby prevented from a mg lor my further relief wheia 
lie become* entitled to mdh relief afterwards, 


119-—To obtain a deelaraticm Six years 
that an adoption is valid* 


*** When the rights of the 
adopfcfd son as »uuh 
are interfered with. 

No- 119, (No. 121), Act IX,) 

l 1 or an instance of a tlvclartiivry suit of this description under the old 
Jaw, see Kalovakom v . Fudapa, I, 1, R t} ] bomb., 2\&. 
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SECOND SCHEDULE— Em st Division : Sum— (<»»/£■) Act XV 

OF 

Pari VIP—Six yearn. 1 ^ 77 . 

. Period Time from "which per tod — 

Description 0 ! amt. 0 { limitation. begins to nui. AST. 120, 

120.—Suit for which no Six years - ttl When the right to 
period of limitation U pro- &UG ncornes.. 

vided elsewhere in this 
schedule. 

Ko. 120. (No- 118, Act IX ; cl Ml sec, I, Act XIV.) 

Mam of the suits winch Ml under cl. Id of see. 1* Act XI\ of ?8fdl 
were sperudhf provided for by Act IX, and nf#w others which were not 
mentioned in' Act fX have been qhviaMy provided for by Act XV. 

(See pp 68Mf 72, *itpw.) Thru? suits for the wrongful removal a ml 
appropriation of moveable property,—suits for contdbutiopj-^pits for 
the restitution of rights,-suits by a, partner for an account 

afterdisolation of the. partjijfeitahip “Suita for money had rind received 
to the plaintiff's nso.—Btiita to sot. aside decrees obtained by fraud*— 

Buits to set aside official acts of Government Officers, —suits to sot aside 
instruments-. Acs., Ac.. wftt» goVernfliif by th« aix years’ rule under cl 10, 

KW j. 1. Ae'ttXIV ; but shorter periods wore provided for them by Act IX. 

So, again, Emits) to restrain waste, which were nowhere mentioned in 
Act IX, are new specially provided for by nrt. ft. Act XV, 

Article 120 is of exceptional application, and before applying it- fcho 
Court inust be satisfied that no other provision of the Limitation Act 
can bo applicable, (Knud Tin Lai v. Bans© Dhar, I- L, Jl,. .1 All, 170* 172,) 

Articles SS, 49, 61, 62, l 15,110* arid 144 may cover many eases which, at 
first sight, appear not to have been specially provided for. 

Suits for petpittial irjit, notions and suits for the nwHfivdttim of instru¬ 
ments have not been specially provided for ; hut the doctrine of Im’hrx 
is applicable to suits for such re lief ? and the Court will, in the exorcise 
of the discretion which it h&s, decline (in the absence of special eircum^ 
stances) to make a decree, even if a much lesser time than six years 
1ms elapsed, (See pp. 79, 86 r tfwprafc} 

Bef'lamtvrif suits in respect of: forged instruments, adoptions, aliena¬ 
tions by Hindu and Muhammadan females* and a Hindu's $ghfc to 
maintenance, are expressly provided for by ara-92>9il 116, III), 125, and 
129. But other suits, in which the declaration sought is of a right in 
property, have not been specially provided for. As regards specific 
moveable property, it may be observed that a suit for such property is 
generally governed by the three years' rule under arts. 48 and 49 ; and 
that as regards immoveable property or any interest therein, a suit 
for pmemm is generally governed by the twelve years’ rule under 
art. 144* In a case tried under Act XIV of 1859, Co noli, 0. J., and 
Auislie, J** were hioUned to hold that the twelve years' clan so applied 
to Ruite for dedfirattm of tittle to land. (Mlttfit. Doolhun v, Lall 
Beharee, 19 W. B*, 32.) In another case, decided under the same Act, 

MolviLL X. held that the six years’ danse applied to such a suit, while 
Xnnahhai Huridas, J.. was distinctly of opinion that such a case was 
governed by the twelve years* rule. (Horn Bin i\ Gopal Bin, I. L. B., 

2 Bomb., 120,) In \i very recent ease under Act X\ of 1877, Hitter 
and MaoLean, JJ * treated this question as still open, {Lachmon v, Korn- 
eh an, I, L. lMOalc.,525, 52 V .) 

As to suits tof $$iiiratwto of right to the 7?i4Ukana of alluvial accre¬ 
tions temporarily settled by Government with the defendant, see Gopi- 
n&th i\ jlhugwat, I. L, E., 10 Calc., 59V. 

When the plaintiff is itif nil and complete pnnmiim of immoveable 
properly, and seeks the deolaralien only with u view to establish a right 
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SECOND S(jniSI>UI*8 -Vim Dwinfev: Sinr^(^>M^) 

/V< vrisiw yearn, 

_—. to the possession of title* deeds or to clear away Rome blond upon the 

AHT. 120. title, the suit 'is hnrdly a suit for the rerw^e.nj of immoveable property 

or of any inbwest therein. (See Azinnirmi^a *v (], Dale, 6 Mad,, 455, i7£i > 
* If n Mpo)i, who i* admittedly in possession of land m a tenant, 
wishes to establish his proprietary right to the same and to be main- 
fdined in prnpe’urfsry poemwim thereof, he would, it hm been held, bo 
on titled to ghe period of limitation proven b r :l for a ** mifc for TV 

Of limn. 0PobipraWd r. .fafar Mi. I. L. ft., IS Ail. t ( >• For the converse 

case of a suit to e-stab 3 Mi the jrtgbt to reoei ‘re rent from the party iu p$s* 
session* see l.L, K . 5 Undo.. 010. It should be remembered that in a suit 
for a declaratory decree, the Court may refuse to make the declaim* 
ijon. asked for, even, if the suit is brought within the period of limita¬ 
tion. (See 10 \V. jt, 2? ; 23 W JL. 42 ; and n. 81, *Mg?ra-) 

It has been held that a suit for an account agai rusty a person who wua 
trustee and guamaii during the plamtifTia minority la-governed by art. 
120, (Sarada tv Brojo, 1, I., U M 5 Caio , DIG. ISut see Hurm v> Taring 
1, L. ft., 8 Cnlc,. 78(h) 

It hm been also hold that the account itself should not.be carried 
hrwt: forth ix years immediately preceding the imtitutian of a 

suit for an account against the trustee. (Hemangim Nobinehaud, 
L L. It . 8 Cak\,78vh 807 J In a &uit against a coparcener and manager: 
of the joint estate for an account of the whole period of his manage¬ 
ment, the accounts taken by the Judge were Umibad to the six years 
immediately preceding the institution of the suit in 1871. On appeal, 
their Lordships of the Privy Council, passingly remarked, that the 
accounts were so unrated *' apparently, by force of the Statute of Limita¬ 
tions,” (Ordo v, Skinner, 7 0. L. ft,, ^0O 7 P, Cb) A.? to partnership 
accounts, me notee to art, 106- 

A landlord got a decree for rent at an enhanced rate, which was 
affirmed by the High Court, but was ultimately reversed by the Privy 
Cmmcii. Between the date of the first decree and its ultimate reversal 
by the Privy Council, the eaine iamllcmi. on the biiBi.s of the original 
decree, obtained a number oi deereim in analogous cases against the same 
defendant, the amount of which be realised in execution. The tenant, 
on the strength of die Privy Council decision, sued for a refund ol 
the qxoeas above the usual vent paid under execution of the several 
decree* for rent, and it was held that a suit of this description could 
hardly have been in the contemplation of. the Legislate at the time 
when the ‘Umibnfciim Act was passed, that there was some difficulty 
in tresb tag the suit as out: for money had ami received, ami that the 
safer course was to apply the six yearn’ rule to such aca.se* (ICalichurn 
*. Jogesh, 2 C. L. ft* Sf|i) 

It has been hold that a suit for compensation for me and twnpatiim 
is governed by the six years’ rule. (See 18 W. ft., 182, cited under art, I JO.) 
But it may be doubted if such a suit is imt a suit for some reasonable 
compensation for the breach of an ivrplkd contract falling under 
art. 13 5. (See Ali *>. Appadu, 1. L, ft., 7 Marl, 30 L 80S*) 

Where the plaintiff claims a pnia or a right to the worship of an idol 
for a few day a or months of every year, bin suit to establish such right 
is governed by art. 181 ; but where ho chums an mainline right of woi> 
ship, bin suit is governed by art. 120. {Ksb&n tv Momiiobirik I. L. ft. r 
1 Calc.. (188 ; Gopeekislieia Tbakpordass, I, L, l(. t 8 Calc., 807.) 

A suit by the creditors of a deceased person to follow his lands, ortho 
assets of his estate, in the hands of a mortgagee or a purchaser from 
the heir or devisee, when main tain able, is governed by this article 
(Crcender r, Mackintosh, I. L. R* ; 4 Calc., 8117, 930,) 


GOG 

Act XV 

OF 

J87L 



APPENDIX, 


607 


SECOND SCH1?D0LE -Pie^ Dj vision: Suits- (canid.) Act XV 

OF 

Pari VIL—Six ye are. 1 s J 7. 

A suit to compel a tenant of land to remove trees planted by Mm in 120* 
cjonfcravaafcion of custom or ecmtract, is governed by art, 120, (Gunesli 
?\ Gimdom, X, L. It,, P Cede,, 147,) 

A suit under Act XV of 1BTT t to establish right to property, by a 
person against whom an order under see. 210, Act VIII of 185ft, was 
phased, is governed by bius article, (BUsessur r, MuralL L L* R, ? P Cain,, 

I 03,) In t his ease it was not nece&mry to coasider whether Mi o twcl ve 
years 1 rule did moo apply to an unsuccessful chumuutfs suit for immove* 
ithU property. Cf* L L. E-, 8 Mad,, IP f. 

A suit for based on #2^0m, must be brought within 

six years under this article (Kinah *>/Qmui,slu I. L. TL, 2 All., 285.} 

A out against a Municipal Committee, for a declaration of plaintiffs 
right to establish a market on his land* and for a perpetual injunction 
retraining the committee from interfering with hi* so doing* comes 
under this article, (Bhjrnohun n t mo Municipal Committee of 
Allahabad, Liu. It,, 4 Alt, 102.) 

A suit to enforce a right of pre-emption .m respect of a conditional 
sale that hm become absolute is governed by this article. 80 also a suit 
to enforce d, right of pre-mortgage. (Nath Prasad v. Ram Pal tan, T. 3 j, 

R.* 4 All., 218. F. B, : Basilc t\ Cojraj, I, L, R.. i AlK r Hi.) This rule 
is more specially applicable where the property sold is incapable of 
physical possession, (/hid, see also Asliik v. Matbam* I. L, lt„ 5 All, t 
187.) A declaratory suit by one pre-empbor against another, for the 
determination of the question as to which of the two has the better 
right to pre-empt the property sold by its owner to third person, is 
governed by art. 120* (Darga v* Haidar, I* L. B* r '7 Ail,, 107,) 

Where debt lies on a .statute* an action for the debt in governed by 
art. 120, (President of Municipal Commission a Srik&ktiiopu, L L, It., 

4 Mad., 124, In ibis case the suit way for recovery of a mx which had 
nob been paid by the defendant*) 

Suits arising out of certain relation:* rtittmhlmy those created by con* 
tract, under sees, 08 to 72 of the Indian Contract Act, 1872, will* generally 
speaking, be governed by art, 120* But arts, 48, 01, 02, and 1)0 may 
apply to joxix of these suits. 

In Sanjihi v* Kama (I, L* R., 0 Mad,, 200), a Division Bauch of the 
Madras High Court held, that a suio upon a promissory note payable at 
any time within six years upon demand ” Was governed by art. 120- But 
it does not appear that the provisions of art, 80 were brought to the 
notice of the Court. 

A suit for maintenance by a person other than a Hindu not being 
governed by arts, 128 and 129, fails within this article if it cannot come 
under art. I 15, 116, or 182, 

Ar to the applicability 1 of art, 120, see also I. L R v 4 Calc., 522, 
cited a <\ dura rt, ft ft, whir )i mbit es to twrt a i n suits f 0 r con t d b u fci o n : I. L, 

XL 5 Culo., 597 ; L L. R*, 1 AIL. 853, and I, L. E,< 10 Calc., 880, "P. 0. T 
cited under art, 62, and referring to certain cases of 11 money had and 
received ” by the defendant ; I. L, E., 6 Calc,* 84* cited under art, 32, 
and relating to damage to real property in contravention of a covenant; 
and L L R. } 4 AIL, -187, cited under art. 10$, As to suits for the price 
of land against the buyer, see the notes to art* 111* A suit to remove 
the manager of a temple, to deprive him of his control over the temple, 
properties, and for a declaration that the plaintiff ia entitled to appoint 
another manager in the place of the defendant is governed by this 
article, if not by art, 124 or ML (Rv2 want r. Farad, 13 C, L. It., 3S) ? 
p C.) 
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SECOND SCHEDULE— First Division: Sims— (could.) 


Part V ///,— Twelve years. 


Description of suit. 


Tirno from which period 
begins to ruin 

When the side he- 
comes final and eon- 
elusive. 


Period 

of limitation. 

12L—Tn avoid Inpumfetthnces Twelve years 
or tinder*.tenures hi an en¬ 
tire estate sold for arrears 
of Go venituenl revenue, or 
in a patni tahtq or other 
saleable tenure sold ifbr 
arrears of rent. 

Xo, 1 21* (Nos, 119 and 120* Act- IX ; see, 7 and sec. 1, el. 12, Act XIV.) 
Tho same principle applies to sales for arrear# of rent m to sales for 
arrears of revenue ; and undertermres or other iiusuinbrancos are only 
fflilflrth'lc- at the ftp* ion of tho pure h age r. It is. however, not necessary, 
for the purpose of avoiding m under tenure or other iuouuib nume, that the 
purchaser should give any notice or do any act before bringing his suit, 
provided the suit is brought within the time prescribed by this article; 
(Titii Bibed y. Moheali Chimdor, 12 0. h* IL, 30 i: L L. 'll, § Calo,, <5*3, 
^ + bh} J ustice inid sound pnliuy reijuiro that the option, of avoidance 
should be exorcised 14 within a reasonable time/ but this object is in some 
measure secured by the Limitation Act. (See Raja Sntiwiitrtm v Mol ip h 
Oh undot, 11 w, It, P. 0., 10,) Section 1 f>7 of tho Bengal Tenancy Act, 1885, 
makes some additional provisions iu furtherance of the same object, 

As to the privilege of auction-pirchasors at such s&fea, and their 
exemption from the effect of laches on the part of tho o'd proprietor, see 
Qoluck a, Hurro, 8 W, ft., 02; Moorish eo BitzSooi v, Prandhau, 8 W. 
K. r 22 ; Jiooldcep it, The Government,, 11 B. L. IL, 71, P, C* ■; Naraiu Clnin- 
d&t r. Taylor* 2 Shame, 7s; Woonussh % Rajnarain, 10 W, XL, in. 

T hfl assignee or transferee of the auetioivpurolm- r is entitled to 
exercise the rights of the purchaser, (Koylas l\ Jubm% 22 W. R. 5b ; 
Koylos Bashineo v, Goluekmom, IV n, L. |>, ;p) 

Encroachments on tho fcnlnok or estate by neighbouring zemindars 
may be treated by the auction-purchaser as ineumbnmm. (8 W. R rf 62 ; 

10 W . ,]X,, 1,5, ^ 

An mstment, created by the tenant is an enevmbrmce within tho 
meaning of the Bengal Tenancy Act, 1885, (See sec. 161.) 

12-2.—Upon a judgment ob- Twelve yen vs 


tnined in British Indie, or 


The date of thej udg* 
merit or reebgm- 
aJrecogiiizRiice, znuce. 

No-122. (No. 121, Act IX ;' cl. 11, sec. 1, Act XIV.) There has been 
some difference of opinion as to whether a suit would lie on tm umafcia- 
lied judgment of a Court governed by the Civil Procedure Code. (See 
Sander w. Shftik Jomir, 1> W. R.. 399; AttOrmouey v . Hurry Dosb, I. L, 
iv,, 7 Gala. 74 : Moorish! Cfolam v. Ourreembux, I, L. It., a Calc,, 224 ; 
Bhavani Shanlcer «. Pursed ri, I. L. It. 6 Bomb., 292 .) Most of the eases 
on tiie subject sire reviewed in Merwaoji v. Nowroji, I. L. It, 8 Bomb,, 1, 
where it has been hold that no such suit would lio in our Courts, 

The Limitation Act ia not intended to deline or create causes of action. 
(I, Is, E., 3 Bomb.. 207. 209.) 

Session 94 of the Presidency Small Cause Court Act, 1882, expressly 
enacts that no suit shall lie on any decree of such Court. 

Recognizancc-boinls are usually taken from complainants, witnesses, 
accused persons, and their sureties, under the Criminal Procedure Code. 
The erimiml Courts cannot levy the amount forfeited by the sale of 
i m m o ?j m bte p rope tty. 
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SECOND SCHED0LE~Fihst Division : &vns-(cmtd.) 
Pari FI/1.— Twelve years* 


Description of suit* 


Time from which per tod 
begins to run. 

When the legacy or 
share becomes pay- 
able or deliverable. 


Period 

of limitation. 

123*—For tx legacy or for a Twelve years 
share of a residue be¬ 
queathed by a testator, or 
for a distributive sliaife of 
the property of an intestate. 

No, 123. (No* 122, Act IX; cl, 11, sec, 1* Act XIV.) This article 
applies to moveable m well as to immoveable property, to bequests under 
frills, as well as to shares in cases of intestacy, Article 140 governs a 
suit by a devisee for possession of inimweable property against anj{ person 
who may be in possession of the same. The defendant, in a suit under 
art. 123, is the executor, administrator, or other ropresenfMim of the 
estate of the deceased ; and the plaintiff claims the property as a legacy 
or a dutributAve share * A suit by a pttrehamr from the legatee, against 
a person nrUau\fully in possession of the property, is not governed by this 
article. (I^ ur Chunder u. Juggut Ohimder, I. L* R, ? 9 Calo*, 79.) The 
word 1 share * is not intended to exclude the whole residue, (Kherode 
Durgamoriy, 2 C, L. li, 112, 118.) A part of the residue not disposed 
of by will, as wall as a share of the residue bequeathed by the testator, 
is governed by this article. (Hemangini i\ Nobinchand, I. L. Ik, 8 Calc. + 
788, 805 ; Tripura Buiulari v Dobendro Nath, L L* it., 2 Calc., 46, 54,) 
The applicability of this article has been also considered in L L* R* t 
G fcalc., 692, 

The assent of the executor is necessary to complete a legatee’s title to 
Ids legacy. An executor is no 4 ; bound to pay or deliver any legacy until 
the expiration of one year from the testator s death. (Boo sees. 292, 297, 
Act X of 1865 ; and Secs. 112 and 117, Act V of 1881.) Where, under 
the terms of the will, a legacy is payable on the happening of a convu- 
goncy, time does not run until the contingency happens* (Prosnano v, 
%au ; i;nY. It.,854.) 

The question when a legacy or share becomes payable or deliverable, 
is referred to at p. 799 ? I/L. R.* 8 Oalc,, but the High Court does not 
decide the question, For the English law on the subject; Darby and 
Rosanqueb, pp, 128—133* Time usually rims from the end of one year 
after the testator’s death. But inasmuch as the executor’s year ia 
allowed only for convenience and docs not prevent vesting, it may 
possibly be otherwise where there are clearly assets at once, (Banning, 
20!) and 210.) 

124.—For possession of an Twelve years When the defendant 
hereditary office. takes possession of 

the office adversely 
to the plaintiff, 
JSxplanalion .—An he¬ 
reditary office is pos¬ 
sessed when the pro¬ 
fits thereof are iibu- 
* ally received, or (if 

there are m> profits) 
when the duties 
thereof are usually 
performed* 

V F 
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SECOND SCHEDULE—Pj.gst Division; Suits— 

VIXJ .— 2 we he year#* 

!io. 124. (Fo. 1211, Act IX.) The possession of the office of Itharwo- 
‘ Awr/* of a Pagoda by a female, married and estranged from the family 
uf the founder, may bo adverse to the surviving' male members of the 
family, and may, after twelve yoai>. extinguish their right to the office, 
(Ghenna Kesavarnya Vhideli&ga, T. L, ft, 1 Mad,, 343.) 

Au liOit 'bbiry office, according' to Hindu law. is immoveable property. 
Where such office could be held by Hindus only, it was, in tit 6 afarM 
of a defimttWa of immovekbla pr&erty, in Act XIV of 1851), treated as 
such by the Courts. (Sec Yenkaia c. Surayya, L L. It., 3 Mad;, 283 ; and 
pth iy. 202 , $nnro ) A suit for the recovery of an hereditary office, 
which con id be held by Hindus as wdl an by other persons, wua governed 
by the ftix yofcrs rule under Act XIV. ( L L. It, 2 Mad, 283 ; but cf. 
I, Ij, 31,, */ Bomb, i0,j Since Act IX of 1871 came into operation, the 
two ve years i nto applies to suits for potosidn of all hereditary office. 

Ihc light to the lands or other emoluments attached to m hereditary 
ofhe^ hem& a secondary claim in a suit for the poauHrion of the office, 
ih affected by the same bar which affects the el aim for the office 
(Zamnnrartt v. Pactum, (i Mad, SOL) 

It is a general principle that a person tilling an office cannot alumo 
the emoluments of the office to the prejudice of his successors. The 
aheuatiorj, oi lands attached to an hereditary office by the present bolder 
O: the office may be questioned by h'm successor within twelve years from 
the date when the succession to the office devolves on him. (Mmjpidi 
ftapaya v. Baxniioa, L L. It, 7 Mad., $3 ; compare Babaji i. Nana, I, L, It., 
Bomb., ody.) But a decree of a competent Court in a suit against the 
present sebait oi an idol, in respect of the idoLs property, is binding on 
succeed mg sebmts. (Proammo Koomaree v . Go labchn ad * 23 W. ft 
’ G *> regards succeeding muttndlecs, see 17 W. JU 430. 
mmre the plaimiif sues to enforce his own personal right to mammy 
an endowment, dedicated to religious purpo^es, there being no quo*tton 
whether or not the property is being applied to such purposes by the 
meager in posse^ioin see. 10 in inapplicable. The possession of the 
.Icfendant being adverse, the suit might fall within art, 124 or art. 144 
(Bahvant Puma, t L. ft, fi AIL, 1, P + <J.) 


Description of suit 


Time from which period 
begins to rum 

The date of the alien - 
ation. 


Period 

ol limitation* 

125 .“ Suit during the life of Twelve years 
a Hindu or Muhammadan 
female by n Hindu or Mu¬ 
hammadan who, if the fe¬ 
male died at the date of 
instituting the suit, would 
be entitled to tko posses¬ 
sion of land, to have an 
alienation of such land 
made by the female deoftir- 
ed to be void except for 
her life or until her re- ( 
marriage. 

l?*' * (Noil24j Act IX.) As to the exceptional nature of declare 
toiy mnts of thmkl&d, me Ishri Dutt f\ Mnrmhafcti, I. L. TL, 10 O a lc 334 
in the Inn jab, hiAmmmiultm widows succeed to their husbands’ lam to 
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SECOND SC I1E DU EE— First Division: Suits— (c.o«<rf*) Am’ XV 

Part VHI.—Twelve year ,v, 1877. 

When there arc no descendants in the male line, for life, or till they — _ 

m A^'Uthe effect of the remarriage of Hindoo widowo, see sec. Act XV 126, 127. 

0t Article 126 does not apply to suits by persons other than the immediate 
reversionsr. The suit under this article must be brought by ^.pre¬ 
sumptive heir, who would U entitled, if female thed at tojftteof 
instituting 1 ttiti suit. (See T* D. R-, 10 Lale, f S2i 9 334, 1, /.) ■ * .. 

reversionary heir cannot set aside the deed of beoaji^ » 

varthi valid , nor can he affect the pommm t, which the female haw a 
keep or to give up to another/ (W p. 332; compare Jowla* 

Dharam, 1.0 Moore I. A,, oil.) The cause of action for a declaration 
that the alienation is void pro tmo, us not revived m 
doners Who are bom after the expiry of twelve years from ttie nato of 
alienation. (Persh ad r. Chcdoelall, 15 W. 11. , 1 ■) On the dMthJgVto 
female, a separate cause of action for iiuijxediate pdmuman of the P^ 0 ? 6 ^ 
accrues to the rovorsioner. (See art. 141, and Promuno v. Aizolonncssa, 

X. L. R,, 4 Oalo., 523.) 


Description of suit. 


Time from which period 
begins to run. 

When the alienee 
takes possession of 
the property. 


Period 

of limitation. 

jog —y ji Uindu governed Twelve yours 
by the law of the Mifcak- 
sbara to set aside his 
father’s alienation of ances¬ 
tral property. 

tct,. i on cXo 125 Act XX.) Limitation runs .. 

8 0.L, R„ 428.) 


not from the date of 


When the exclusion 
becomes known to 
the plaintiff. 


127._By a person excluded Twelve years 

from joint family property 
to enforce a right to share 
therein. 

No 1^7 (No 127 Act XX ; cl. 13, sec. 1, Act XIV.) Under Act X V of 
U77 time doos not run from the death of the lj»W» from whom the 
property alleged to be joint is said to have descended, nor from the date of 
to the plaintiff by the possessor or manager of .uch 
property^ nor from the date when the plaintiff claims and is relied hm 

Bh p 0 r' the law under Act XIV of 1M see Gossain Dass «. Scrpokoomaxee 
UJ W. It., 192; Ckmudan Pillai u. Ghidambaro., •> Mad., , X.akshman 
Dacia v, Ramchundra Dad a, I. L. R., o Loni.v.lB, P. 

Valabb, I- L. R„ 7 Romb„ 297. Undor Acb M ol IW1» time did not run 
against the plaintiff until ho Had claimed and been refused his si arc 
consecmciitlv' if a plaintiff had been excluded for fifty years, and he 
then claimed his share and was refused, he would have had tvyelvo years 
from the time of such refusal to bring his suit; or, in other words he 
would have had sixty-two years from the time of hw exclusion ai i f 
he never claimed or was refused, the period within winch he might 
brinsr his suit was indefinite. (KaUkishore t% Dhnnunjoy, I. L. R„ 3 Calc,, 
IfSrSfl. E B„ T Bomb., 21)7.) The time allowed under 
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OF 
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Ai:m 

|38, 12£h 


SECOND SCHEDULE— First Division : SoiT8™(con^) 

Part VIII. — Twelve years, 

thin article is Shorter within the meaning of seo, 2* (See notea to that 
section,) 

This article applies to Hindus m well as to Muhammadans, But the 
Hindu law presumption in favor of joint property does not apply to 
Mu'hammadans in Bengal, except where they haw adopted the Hindu 
law of property* (A.hdool i?. Mahomed, I, I/, R M 10 Calc,, 6S2L) 

The suit contemplated by’art. 127 is a suit against alleged go- 
sharer a and managers of joint property, where the question of u joint 
or not” is the main question between the parties. (Bee 15 W* XL, P. 

24 ; and p* 185 t supra. Issuri Dabt v< Ibrahim, I, L> B*« 8 Gtde*, 653,) 

The article presupposes the existence of joint family property, and 
that there has been an exclusion from participation in the enjoyment of 
it, The words 11 excluded n and fi exclusion 7 ' imply previous inclusion* 
(Saved a j ,. Doyamoyee, I. L. XI,, 5 Gale., 988.) 

If T at i lie time when the suit Is brought, the plaintiff and defendant 
arc not members of a joint Hindu family, the plainti ff mmt jjtow that 
the property in dispute is joint family property. It in not enough for 
him merely to mil || joint family property, and to show that 1% 80, or 
100 years ago he, or his ancestors, and the defendant,, or his ancestors, 
were joint* It ! the defendant 1m* been in ixdmiiw possession for 
upwards of twelve years* he has a pHmhfaow right to the property* If 
the plaintiff wants to bring himself within art. 127* which places Mm in 
a mou vlvanbagsous position than other ohtimants, he la bound to show 
that the ghare which he seeks to recover was, at some tim q, jtMtr propaTy* 
It Ik not Rufficieiit to show that, at some prior period, the common 
ancestors of the parties were members of a jninifmnUy. (Obhoy Churn 
v Gobi ml Oh under, I. L. XL. 9 Calc., 2,47.) If it appears that the defend¬ 
ant has beeu in matmive possession for twelve years to the imowUige of 
tlio plaintiff, the suit ig barred by art 127. Time does not run against 
the plaintiff until his exclusion from the property becomes known to him, 
(Hart v. Marati* b L. XL, 6 Bomb,, 711 ; Issuri Dutt v, Ibrahim, I* h B- 
8 Calo- ? CBS.) Tho property irt dispute* whether moveable or immoveable, 
must appear to have been joint family property at the date when the 
plaintiff was, to his knowledge, excluded from participation in it. 
Otherwise art* 127 is in applicable* (See Thakur Par tab, I* L* XL. 
6 AIL, 412,443*) 

The ewelmitm spoken of in thin article is t probably, a total exclusion 
from the joint family property* (See I* L, XL. 5 Bomb** 48, CO* P* 0, ; 
14 B. L; B., 878, E. 0.) 

As to when the possession of a member of a joint family becomes 
adverse to the others, goo p* 167, mpm* 

The mere fact that there has been no division of the property during 
fix or seven generations does not deprive the members of an un¬ 
divided family of the right to demand a partition* (Thakur Duma u, 
Thakur Dari, 18 B* L, E*, 165, XL C 4 ) 


Description pf suit* 


Period 

of limitation. 


128,—By a Hindu for arrears Twelve years .. 
of maintenance* 


129, — By a Hindu for a de¬ 
claration of his right to 
maintenance* 


Ditto 


Time from v/hiek period 
begins to run. 

When *he arrears are 
payable; 

When the right is de¬ 
nied. 


APPENDIX. 


SECOND SCHEDIJLK — Fjlmsx Division: 

Part VJtll^Twelve years* 

Now. 12S and 120* (No, 128, Act IX ; cl, 18, sec. 1* Act XIV,) These 
articles do not a pp’sy to Muhammadans or Chris turns, (Sec notes to 
art. 120,) Where the maintenance claimed by a Hindu or other plaintiff 
is charged upon immoveable property, art* 132 applies, (So : Ahmad 
Hosaein v< Nihalud&in, I. L* Ji. i) Calc*, 945, P. 0.) 

Clause 13. sec. I, Act XIV of applied only to cases where, by 

will or otherwise, the maintenance claimed was made a specific charge 
on tlie inheritance of any estate* (Narayanrao r* Eamabah I. L. ft,, 
13 Bomb.* 415* 420, P, C.) Other cases were governed hy the six years* 
rule* (Kalo Nilkantho ?>* Lafcshmlbai, I, L* K,, 2 Bomb., 037.) By the 
Hindu common law, the right of a widow to maintenance is one accruing 
from time to time according to her wants and exigencies. A statute of 
limitation might do much harm if it should force widows to claim their 
strict rights and commence litigation Which, hut for the purpose of 
keeping, alive their claim, would not be necessary or desirable. (I. L. ft., 
3 Bomb., 420, P, C.) Under Act IX of 1371, if it appeared that there 
had been a demand and refusal* the plaintiff could recover arrears of 
m&iatenunoe for fewdve years only from the date of such demand and 
vefvs'dh (Jivi r. ftamji* L L. fti, 8 Bomb.* 207.) 

Under Act XV of 1877, a Hindu's suit for arrears of maintenance 
must be brought within twelve years from the time when the arrears are 
pay a hie . II ideas m ain to n an ce h a s focc n ac t u al 1 y wi bb h eld under c i renm - 
stances amounting to refusal, no action lies for arrears* (L L. ft*, 
3 Bomb*, 421, P. 0.) 

If n suit for the declaration of a right to maintenance is barred hy 
art. 129. by reason of the defendant having (Umed the right more than 
twelve years before the institution of the suit, a suit for subsequent arrears 
may be barred on the principle of decision in the case of Ghhagan- 
lull i\ Bapubhai, J. L* ft*, 5 Bomb*, G8* But as the right to maintenance 
id not axthignuhed by sec* 28, this question is not free from doubt. (See 
the remarks of the Privy Council in Maharana Futtehaanji i\ Desai 
Kullianraoji, 21 W* R,, 178, 182, P C.) 

“ When the right is denied* 1 —A denial made in answer to a demand 
is a refusal. Even if main tec a rice has not been demanded by the 
plaintiff, hi? light may be denied m the defendant, and limitation under 
art* 131 will run from the date of the denial* (See I. L. ft*, 7 Mud., 343.) 


Description cl mit 


Period 
of limitation* 


130.—For the resumption or Twelve years 
Assessment of rent * free 
land. 


Timo from which period 
begins to run* 

When the right to re¬ 
sume or assess the 
land prat accrues. 


No, 130* (No. 130, Act IX ; ol* 14, sec* 1. Act XIV*) There is some 
difference of opinion as to whether the term 1 rent-free 1 is equivalent 
to 4 revenue"free* 1 Sir B. Peacock, 0,J* f Jackson and Macpherson, J.J., 
held, that a 1 rent-free J tenure granted by the zemindar was not 
1 revenue-free J within the moaning of sec. 10, Beg, XiX of 17113, and 
that such a tenure could not be resumed or assessed by the heir of the 
grantor or a purchase’ from him by private sale of the zemindary, 
(Mahomed Asadunnissa, 9 W ft- I* P. B*) But in sec* 30. Act XVIII 
of 1873, and sec. 713, Act XIX of 1873, the Legislature uscr the words 
u exempt from payment of rent f1 when it refers to the law of the old 
Regulations; and in Jagauath ■*;* Frag Sing, Stuart, G.J., Pearson and 
Old&eld, JX, held*th;tb a 1 rent-free 1 tenure, the revenue of which the 
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OB' 
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Pui’l VIII .— Tivelan >/ear:; 


art. 180u graato* took upon himself to pay. was void, and liable to resumption by 
tht; grantor's representatives, under sec. 10. Beg. XIX of 1793, ami other 
Regulations and Acts. (I. L. R.. 2 All,, 965, F. B.) 

In this article 1 rent-free land 11 means a iahhenxj holding, whether 

created before or after the 1st Deoembor 1790. ISee Nobiu r. Janokee, 

2 IV. It., Act X, 33 ; Kristo v. Joy, iJ W. R„ 38.) ' 

For a review of the law relating to lakheraj tenures in the. perma¬ 

nently-set tied provinces, see Nobolcristo Vi Koylasclmmler, 21) W. it., 
P, 0, ; and Koylash Basil ini. «. G-ocouhnoni, I. L. It.. 3 Calc., 230. 

For a summary of the roles of limitation applicable to suite for 
resumption or assessment under the .Regulations and under Act XIV 
of 18Cl), see Thompson, 2nd Ed., pp, 20(5, #; and i Hay. 28 ; & VV. It.. 
P. O., 1 ; 7 W. It., P. C., 21 ■ i w. It., 33 ; Calc. Sad. Dew., 185b. p. 501, 
F. B.; 186.1. Vol. I, p. 151. 1 

Where no runt has dver been fixed on or paid for a tenure, and the 
, holder has been in possession formore than twelve years after the right to 
assess accrued to the zemindar, he is entitled to hold rent- free. (Abhoy 
t>. Kally, I. L. It., 6 Calc., 943; sea p. 329, supraf) This rule does not 
apply to a suit for of rent where a declavatovij decree for 

resumption hits been obtained against the defendant. (2 C. L. lt„ 569.) 

Ancient lakheraj tenures within an estate cannot now be resumed or 
assessed except by an auction purchaser of the estate at a revenue-sale. 
Suite by such a purchaser and his representatives ore barred if more 
than twelve years have elapsed from the date of the sale becoming final 
and conclusive. (See art. 121.) By Act XIV of 1859 and Act IX of 1871, 
it was provided that, oven as against an auction-purchaser at such a sale, 
the laldierujdar would be protected if he proved a rent-free holding 
from the time of the Permanent Settlement. This proviso is omitted 
in Act XV of 1817, probably because such a rent-free holding is not an 
“ encumbrance imposed after tho time of Settlement ” within the mean¬ 
ing of sec. 37, Act XI of 1859, and is not therefore liable to be avoided 
by an auction-purchaser. Not withstanding the repeal of sec, 3. el. 3. 
Reg. It of 1805 by Act VIII of 1868 (see I. L. R., 9 Calc.. 4Hi), in 
Koylas Bashinee’s ease (I. L. It., 8 Calc.. 230), a Division Bench of the 
Calcutta High Court held that sixty years’possession as lakhemj would 
bar the auction-purchaser’s suit for resumption or assessment of lakhimj 
tenures created after 1st December 1790, But tenures created by the old 
zemindar after the permanent settlement of the estate are, wttJuuit any 
restrii'tion. liable to be avoided, if only the suit is not barred by art. 12.1. 
In the permanently-aotiled districts, the right to resume or assess 
lakhoraj land, not exceeding 100 bigahs, and held under an invalid grant 
of a date preceding tho 1st December 179(1, accrued to the original 
engager on the date of the Settlement. 

As to lakheraj laurla, whether exceeding 100 bigaha or not, held 
under a grant of a date snUeq-mnt to tho 1st of December 1790, the 
right to resume or assess also accrued to the original proprietor on tho 
date of the Settlement, if the lakheraj holding was in existence on that 
date. Before Acts X and XIV of 1859 came into operation, such suits 
were governed only by the sixty years’ rule laid down in Reg.’II of i805. 

Tho right to resume or assess lakheraj holdings, which have come into 
existence since the date of the Permanent Settlement, accrued to tho 
original engager, or his representatives, on the dates oil which the Inkhe- 
rajdnrs commenced to hold the lands as lakheraj. But an tuicfciou-pur¬ 
chaser of the estate at a re venae-wale always gets a new start. Bee 
Gun gad ha r c. Sutcowrie, Calc, Bud. Dew. Rep. for 1859, p, 501, S, B., 
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SECOND SOIIEDUPE—First Division : Suits—( cohfrf.) 

Part VP!. --Twelve- years. 

in which it was decided. that, even, as regards lakheraj grants “Hjl 
before 1790, the anotion-pdrchaaer’s amt wn* nqb barred bydrmitition f 
bronchi, within twelve years of h» purchase. By the. Act ot 15&A thi 
ruling .was so fa* modified that m> suit for resumption, Or ftssessment could 
be maintained if the lakhetajdar proved tibftt the thud bad been hbld rent- 
free from the pftriod of the Permanent Settlement. . 

'['he right of (love mmm.it to aaseto invalid lakh era., tenures exceeding 
100 hum'll*, ami belli within the ambit of a permanently-settied estate,, 
under grants of dates preceding' the 1st of December 1*90, has lung 
since been extin gilishfed by the sixty years 1 limitation. . 

If the zemindar is l§*red by limitation, 1: pntmdar or dnrpnhmdar 
deriving his right to sue from the zemindar is also barred, (See % W: It., 
■pi. i w K iHt,) If bhe gen oral right of do v eminent to assess 1 ah her a j 
land within the ambit of a khas me.hal is extinguished by linn tat ion at 
the date of the settlement of the khas meiml, tneypprson with whom the 
settlement is made can have no right to assess such land. 



ARTS. 

till, irs2» 


Inscription of suit 


Period 

of limitation- 

i 31To establish a perlodi- Twelve year a 
cully recurring right. 


Time from which period 
begins to run. 

When the plaintifif m 
first rofttaeU the en¬ 
joyment of the right. 


No 181 fNo isi, Ajjl'IXf) * 3 3 

ot ten* if. m, "qmi.'i. is a (.ertaiioally »o«mo|«l»JA J* .•“•jgf 

t„ palm, or turns of worship (I. L. R„ Idalc., 083, I. L. R .,8 1 bale sm; 
the rMi to recover burial fees whenever a corpse is brought for burial 
(<4 \y It, 385), and the right to the enjoyment ot a mdan in lotation by 
different sharers (4 Bomb., hi) am periodically recurring rights A suit 
for arrears ot periodical pay incuts should, however be dwtmgumhod from 
a suit to eBiablUh the right to receive these payments. (Sec p. 

A suit by a Hindu to establish his right to marnttniance is rpecmlly pto- 

Vi 'A general deMPot the right docs not amount to a **&*{' A refusal 
must be made in a timer to a demand by or on behalf of tlm plaintiff, 
(llamnad o, Dorasami, f. L. B. f 7 Mad., 341, 3-U.) 


When the money sued 
for becomes due. 


132.—To enforce payment of Twelve years 
money charged upon im¬ 
moveable property. 

Ej.planrdion.—'Vlo; allowance 
and fees respectively milled 
mdU/otmi and haqqs sludl, 
for the purpose of this 
ciau a, be deemed to be 
money charged upon im¬ 
moveable property. 

No. 132. (No. 132, Act IX.) 

' U1 1 Truler Act XIV oC 1859.. a fmifc for money charged upon immoveable 
property by way of a simple' mortgage was governed by the six years or 


See the notes under arts. i> 2 , lid, 111 , 
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SECOND SCHEDULE—Fntsx DmstpH: Suits— (could,) 

Pa?*t VJIF.—Twelve years, 

the l.hree years' rule, according m the covenant to pay was duly registered 
iET. 182. or not, provided the plaintiff claimed to recover the money merely a & a 
debt, and did not seek to realize his lien. But a suit la which the 
relief sought was the recovery of the mortgage-money by a declaration 
of the lien ami a sale of the mortgaged property, was dealt with under 
eh J2 f sec. 1. as a suit for the realization of an interest in laud, and as 
governed by the twelve years’ rule. Such a claim, specially where the 
defendant is a subsequent purchaser of the mortgaged land, m founded 
not upon the contract to pay the money, but; upon the hypothecation of the 
land. (2 J\lad M 6 1, <107 : Surwari Hossein v, Sharodft Gholam Mahomed, 
1> W t It., 170. F. B.; Pearee Mohan v. Gobimi Oh under, 10 W„ R M 50 ; 
Janes war v\ M&habeer, 25 W. It., 85, P. C, \ I. L. R, f 1 Calc., 152.) 
The provisions of Acts IX and XV were evidently not intended to inter¬ 
fere with, but rather to give, legislative authority to that which previ¬ 
ously rested on judicial decisions only. And most of the Courts in India 
took this view of the matter (See Itadho ■». Musst. Hoop, 7 N. W, P., 
223 ; Eaghuhur^ Luehmm, I. L. lt„ f> AH., 451,452 ; In the matter of 
T, Agabeg, 12 C. L. R.. 165, 1 (18 ; Pcstouji v, Abdool, I, L. K ? ii Bomb., 
■168.) But Westropp, C. J,, and Melville, J, f on the 16th of July 1.877 
(see I* L. R.. 6 Bomb., 720), held, that the words u suit for mousy 
charged upon immoveable property, 15 in ark 182, Act IX, were wide 
enough to be applicable to the personal remedy on the contract to pay, 
of -iWB &9 to the remedy against the land. It may be observed that this 
literal interpretation of the law is supported by two recent decisions in 
England on the construction of the words “#|it to recover my sum of 
money secured by any mortgage ” in see. 8 of the English Real Property 
Limitation Act, 1871. (See Button i\ Sutton, 22 Ch. DIv„ 511: Feantside 
v, Flint, 22 Ch, Div„ 570.) It was, probably, with a view to obviate this 
ambiguity (which is also referred tom Forsyth v, Briatowe, 8 Exeh,, 716) 
that ^he language of art. 182 was changed; in 1877. Now, tho words of 
the first column are ** suit to enforce payment of money charged upon 
immoveable property ” Sargent. 3\ in L L. R, f 5 Bomb,, tm Norris, J <# 
in 12 0. L. R. t 165, and Straight, J.. in I. L. R., 5 AIL, 461, substantially 
held that, whatever might bo the proper interpretation of art, 132, 
Acb 7X t the altered language of the law in Act XV was applicable only 
to the enforcement of the hypothecation against the Itmd; and that 
as regards the remedy against the per&dft. of the mortgagor, the plaintiff 
had the same shorter period of limitation which was allowed for the 
recoveryof ordinary debts. If the words of art, 132, Act XV of 1877, 
were, “ suits to enforce a charge upon land 5 or " suits to enforce pay¬ 
ment of money charged upon land, so far as it is a charge f the language 
of the law would have been strictly consistent with the current of 
decisions. But as the actual language of the law Is still applicable 
to suits for purely money-decrees, in respect of debts charged upon 
immoveable property, it has been recently held by a Full Bench of the 
Bombay High Court: (though with same hesitation), that this. literal 
construction ought to be adopted, the more specially as it m in favor 
of the right to sue, According to this ruling, even a suit to obtain a 
mere mouey-decree for a debt secured by a simple mortgage fa governed 
by the twelve years' rule, under art. 182, Act XV, (See Lallubhni t\ 
Narndn, L L, R,, 8 Bomb,, TIP; see also I. L. R.< 6 Mad., 417.) In 
Raghubar r. Luchmm (I, L. R lf 5 AIL, 461), Straight and Brorlhurst, JJ., 
refer to this Bombay ruling, but say that the current of decisions 
being the other way, they are not prepared to depart from those 
decisions. And in Shiblal v. Gangs Reread p Oldfield, J. ? entirely dissented 
from the Bombay ruling, (See I* L, IL, 6 AIL, 556.) But in Muhammad 
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Part V11L—Twelve years, 

Zaki ik Chatku (L L, It,, 7 AIL, 120), Straight, O.X, ami Duthoifc, X, 
follow and approve the view of the law taken by the Full Bench of the 
Bombay High Court. 

The introduotion of art. 14 7, in ached, ii of the Limitation Act. 1877, 
has created another difficulty in the interpretation of art f82, It is not 
likely that the Legislature, by enacting art, 147, intended to give a 
simple mortgagee an extended period of swig years for the recovery of the 
mortgage-debt by the sale of the property mortgaged, when it wm well 
known that from 1X93 to 1877, a mortgagee had been allowed a period of 
twelve years only in such cases. In England, the 'Real Property Limitation 
Act, 1874, has reduced the period prescribed for such a suit from twenty 
to twelve years, and it is not at all probable that the Indian Legislature* 
while striving to make the Indian law agree with the English law (see 
Abstract? of the Proceedings of the Council of the ifiovernor-deueral of 
India on the 19tb July 1877) should think of rah'iwj the period from 
twelve years to sixty years. A simple mortgagee, as such, cannot sue 
for formhsttre; a usufructuary mortgagee, as such, cannot sue for 
foreclosure or sale; and at the time when Act XV of 1877 was 
passed, a mortgagee by conditional sale could not, under the Bengal 
Regulations, institute a mii for foreclosure. At the time when the Act 
was passed, only an English mortgage authorised the mortgagee to sue 
for foreclosure or sale in the manner prescribed by Form 109, soiled, iv, 
Act X of 1877, Article 147 of Act XV of 1377 was, probably, intended to 
apply to a mortgagee who was entitled to institute a suit for force huvvc f 
and who might obtain a decree for sale instead. In this view, a suit to 
realize the lien created by a simple mortgage is not a suit tor foreclosure 
or sale within the meaning of art. 147, But as the words 4i suit for fore¬ 
closure or sale n may be read distributively, and a suit to realize a lien or 
charge created by a simple mortgage is virtually a suit for the sale of 
the mortgaged property, it has been held by a Full Bench of the Alla¬ 
habad High Court, that a suit upon a bond for money, by which immove¬ 
able property is hypothecated as security for the debt, wherein the 
relief prayed is recovery of the amount with interest, by establishment 
of the right to enforce the hypothecation by auction-salej of the interest 
of the obligor in such property, is governed by art, 147. It h m been 
also held by the same Court that art. 132 applies to a charge which does 
not amount to a mortgage. (Shib Dal ik Gnnga Prasad, I, L. R., 
6 AIL, §51, F* B) It cannot, however, be denied that money lent on 
mortgage is, in .ordinary. legal phraseology,, money charged upon immove¬ 
able property (I, L. R-, 8 Bomb., 719, 734); and that no distinction 
between a mortgage and a charge had been drawn in any legislative 
enactment at the date of the passing of Act. XV. Turner, C.X f 
and I ones, X, agree with the Bombay High Court in holding (with 
some hesitation) that a. charge created by a simple mortgage is a 
charge within the meaning of art. 132. (Davani v. Rafcna, I. L. K„ 
6 %L, 417.) 

Petheram, C.X, is of opinion that a re-kan which does not expressly 
or impliedly give the Under himself any right to cause the property to be 
Bold, creates only a charge on the property. Other Judges of the Allahabad 
High Court hold that an ordinary rehan is n simple mortgage within the 
meaning of Acts IV of 1882 and XV of 1877, (See I. L, R., 7 All., 258, F, B,) 

The Bombay High Court, in the Full Bench case (L L, R M 6 Bomb., 
717,723), observed that it might well bo doited whetter art. 132 
was intended to apply to wuivtgages at all, inasmuch as art. 147 had 
introduced a special provision not contained in previous Acte, for a suit 
by a mortgagee fi)r foreclosure or sale. 
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I am not aware of any decision of tha Calcutta High Court in wliioh 
art. 147 hm been applied to any suit by & simple mortgagee, or art. .1^ 
applied to a suit for a mere money«decrco. in a suit by the mortgagor* 
on iv niortguge-bond, to recover the balance of the mortgage-dd>U in which 
the plaintiff prayed for a decree against the mortgaged property omy , 
Kattigan, J,, of the Punjab Chief Court, held, that art), 147 was applicable. 
Barkley, J., of the lame Court, on the other hand, held, that art, 132, and 
not art 147* governed the ease, as fchu plaint was not in the form 
cribed by the 4bh schedule of the Civil Procedure Code, No, tp, and the 
prayer in the plaint could not he regarded m a prayer for the sale oi 

the property and payment out ot ihe proceeds, such as is provided xoi 

by the prescribed form, hut; rattier that the sum due should be rt^eei- 
tainetl and declared a charge on the property, (Bam Nath v, Musst. 
Jio, Puzij, Reo., No, 101 of 1880 ; RLvfe, p. 178,) 

A suit to enforce a charge created by a mortgage-bond, against a 
party who holds the land under a title disthwi from that of the 
mortgagor, is not governed by this article, but by art, 144. (See Kai;m 
Singh v. Bakar AH Khan, I. L, K,. 5 All., L P. tt). Article does not 
also apply to eases falling within art. 111,. nor to auits for money charged 
upon nmveahlt! property, 

A diaryv created by operation of law, not amounting to a mortgage, 
, without any difference of opinion, a charge within the moaning ox 
„rfc, 132* A person who has such an ithfereM in an estate or a dependent 
talook (as a co-aharm:, an under tenure-holder, or a mortgagee) as cmiium 
him to pay the revenue duo to the Government, or the rent doe to the 
zemindar, and docs actually pay it. is thereby entitled to a charge on the 
estate or talook, as against all persons interested therein, for the amount 
of the money so paid, (8 W. R,, P* C.* 17 ; 1 0. L. R,. 152 ; 22 \Y. ID, 411 ; 
1. L, R*. 6 Calc.,, 549 ; 0 U L. It., 28 ; 8 0. IV IK, 210.) It the amount is 
sought to be vdiaraetl oh the laid, it may be sued for within twelve years 
under art. 132. (See L L, R , 0 Calc,, 549* and the notes to art, 99.) 
Under the provisions of sec. 171 of the Bengal Feuanoy Act, money so 
paid to prevent the sale of a tenure, is dee med a mortgage- debt* 

In the generality of cases, the right to eontributio?i is a personal right 
and the rented y is a personal one, and there is no I ini for the amountof 
the monies in respect of which the right to contribution arises. -I'his 
was determined by Lord Eldon after great consideration, in the cmhc o 4 
part owners of a ship, in ex ijar it Young and t x part* Harrison, in waich 
he overruled the previously expressed opinion to the contrary oi Lord 
Haidwicko, (7» re Leslie French, 23 Ch, D,. *>62, 5o.h) 

A sui^ for interest , which ii&s been made a eliupjf# upon immoveable 
property, is governed by this article. (See the oases noted unde., 
art. 63*) But where the charge amounts to a mortyaye within the 
meaning of art. 117 . sixty years’ interest may be taken into *>ceonut. 

Malikaiw* A malikaaa right is, generally, the right to receive f rom 
the Government a sum of money, which represents the maliks t uarc 
of the profits of an estate not permanently settled, when from his 
declining to pay the revenue u^es^l by the Government, or from any 
other cause, his estate Is taken into the khas possession of Government, 
or transferred bo Home, farmer or ijaradar. (See Mullick e. Mm oka, 
I. l,. K.. 30 Calc., 1113,1123. Ah to suits for waliharm, see 21 w. 1C,, b8 i 
22 W. R„ 551; and I. L. R., 5 Calc., 02!.) 

gaits for vudika-na and halts ate ordinarily suits for mere money 
decrees (I. L. B., 6 Bomb., 719, 721), although, for the purposes of 
art. 133; the allowances and foes so called are deemed to be money charged 
upon immoveable property. According to Spaukie, J., the ha/j/j* referred 




APPENDIX. 619 


SECOND SCHEDULE~-Ei ust Division: Suits— (contil.) Aot XV' 

OS' 

Part VfII.—Twelve year*. j 877 , 

bo in tiie explanation fixed eharg^es upon immoveable property, of 

which payment rwld be enforced by the sale of the property so charged, 
and l|dJ£f/- 1 -ckaharam (a zemindari due eu»tomarily payable on the Joo, lot, 
sale of a b o use situated in the mehal) not a ku^ with in tlie meaning 
of this article, (Kirath & Ganoslu I, U K- t 2 AH., 8f® P Ml.) 

As to pklH hahs $ tbm Chira* hah in the Bombay Presidency, see 
14, Moore L A.. 551 ; L. K., 1 I* A., 84 ; 21 W. B. ( 173, 

Feca attached, a* of right, bo hcriKlibaiy offieea are often called hah. 

This allude applies to suits' which are brought by a ha Mar against 
the person orvjnttiUy luxhhi fer payment of the liak, and not to miiti&v 
against per . 1 ionx who have actual )y realkecl the kak, which is payable to 
the plaintiff, A suit of the latter description is a suit for money had 
aiid r occ i ye d an&er ar fc G 2 , ( Harm akh g o 1 i ri r F Haris pk p roa ad t L f j . It ., 

7 Eombw 191; Motbhab v. Gaugadliar, I. Tn li + * 8 Bomb,. 234 : Pesui v* 

Desai, X. L, TX. y 8 Bomb,, 426 : Duiabh t\ Bansi, L L. fi.* 9 Bomb,, 111. 

■ . . * Period Time from which period 

Description of suu. limitation* begins td nun 

133,—To recover moveable Twelve years -M 'The date of the pur- 
property conveyed or be- chase, 

qneathed in tnisfc^ de* 
posited or pawned, mid 
afterwards bought from 
the trustee, depositary or 
pawnee for a valuable con¬ 
sideration, 

J.34*—To recover possession Ditto - Ditto, 

of immoveable property 
conveyed or bequeathed in 
trust or mortgaged and 
hfte r w avd s p uircba se d IV o m 
the trustee" or mortgagee 
for a valuable considera¬ 
tion, 

Nos. 3$ and 134. (Nos, 133 and 134, Act IX; sue. 6. Act XIV,) 

These articles are now exprexdg modo applicable to trusts created 
by will i'Sea p. 138, supra.) It is no longer necessary that the purchaser, 
in order that he may be protected by these articles, should be a purchaser 
in goo(l faith. (Seep. 133, supra, and the notes to see. ID.) The 
purchase,' however, must purport to be a purchase of the property 
as an absolvfa property , and not merely as property mortgaged, deposited, 
or entrusted, In the case of mortgaged property, for instance, it 
must uot purport to be a mere ansigtivumt <>f thr mortgage ; and the 
oti\is la on the purchaser to show this. (See pp. 181, HU, 188, wgrti.) 

If t,]ie mortgagee, instead of Belling tiro property, Mortgages it as if it 
were his ahsolute property, this viort/jagi will perhaps be treated ns a 
sale within, the meaning of art. 134. If this article is not applicable, 
to such a case, art. 144 must be held to be applicable. 

As to when the possession of an alienee from the Wfrtgagb *•, specially 
where such alienation is not a voluntary act of the mortgagor, becomes 
adverse to the mortgagee, see p Hill, sttpai: and compare Manly V, 
Patterson, I. L, It., 7 Gale., 394 ; and Sobhagchaud v. Bhaichaud, I. L. B., 
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6 Bomb., 193. Even a purchaser at. ail ordinary* judicial sale, under a 


A liT. 136. mere money-decree, can hardly he regarded; n» a bond fide purchaser of 


an absolute interest' without notice. (I. L. K.. 6 Bomb,, 193, 205.) 

Articles 133 and 134 do not provide for the case of purchasers from 
mortgagors, nor for the ease of purchasers who buy property in good faith 
from a person guilty of concealed fraud under Bee. 18. (See p. 164, 
jm ipra ; and the notes to sec. 18.) 

These articles reduce to twelve years the periods to which the depositor, 
pawnor, or mortgagor would be otherwise entitled under arts, 145 or 148. 

Section 5 of Act XIV of IS59 provided that, in the case of purchase 
from a depositary, pawnee, or mortgagee, no suit for the recovery of the 
property from the purchaser should be maintained, unless brought 
within the time allowed for such a suit against the depositary, pawnee, 
or mortgagee himself. This proviso has been omitted in the Acts of 
1871 and 1377, probably as unnecessary. 


Time from which period 
begins to run. 


Period 

of limitation. 


Description of suit. 


13 d.—Suit instituted in a Twelve years ... Wlmn the mortgagor's 


right to possession 
determines. 


Court not established by 
1 toyal Charter by n mort¬ 
gagee for possession of 


immoveable property mort* 
gaged. 

No. 135. (No. 135, Act IX.) See pp. 160 to 164, supra, and the notes 
to art. 134. as to adverse possession in mortgage cases. 

Article 146 applies to' similar suits in Courts established by Royal 
Charter. 

Under Act IX of 1871, art, 135 gave a period of twelve years from the 
time when the mortgagee wa9 first eutitled to possession, This very 
unfortunate provision in the Act of 1871 lias been corrected by the 
Act of 1877. (Ghiuaraia V, Ram Mono ruth, 7 C, L. R,, 580, 581.) Tim 
amended article meets the case of the mortgagor and mortgagee 
agreeing to go on upon the footing of the mortgage after the mortgagee 
is first entitled to possession. Under the present Act, the payment and 
acceptance of interest, it is apprehended, might be evidence of the 
eantvmance of the relation between the parties created by the mortgage- 
deed. Until the mortgagor or his representative advances any rights 
adverse to the mortgagee, the possession of the mortgagor or his repre¬ 
sentative is not adverse to the mortgagee. (Sec Hankie v, Shikh 
Muimoo. 22 W- R., 543 ; and the V. G. cases cited therein.) The mort¬ 
gagor’s right to possession determines when the terms of the mortgage 
entitle the mortgagee to take possession, or if the parties agree to go 
on npou the footing of the mortgage when such agreement comes to 
an end. nr when the mortgage is foreclosed. It should be remembered 
that a foreclosure is considered as a new purchase of the land, and that 
the effect of an order of foreclosure is to vest the ownership and benefi¬ 
cial title to the mortgaged land for the first time in the mortgagee ; 
bo that an action for possession as owner, brought within the ordinary 
period next after the order of foreclosure (against the mortgagor himself 
or any person, who claims or is entitled tn claim the equity ol’ redemption 
only)' is not barred by limitation, although more than the ordinary 
period has elapsed since the mortgagee was first entitled to pa session, 
(See Pugh v. Heath, 6 Q. B. D., 345 ; S. C. on appeal, 7 App. Caa. ( 
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Thera caa ba no two things more distinct or opposite than 
possession as mortgagee, and possession as owner oI the estate (ibid)* Ihe 
recovery of possession by the mortgagee at mortgagee does nob extinguish, 
the iutmm branch whilst redemption by the mortgagor or foreo^snro 
? :y the mortgagee undoubtedly haa such effect, (1. -U R., 6 All,, p. 68 J.) 
When She mortgagee takes possession of the mortgaged property, nnbm 
owner after foreclosure, but as movlgag&r under the terms or the deed 
of mortgage, he is wetmeltable to the mortgagor for the profits Which 
hr; receives. <22 W. B lf 90-92,) The suit provided for by art 135 is a suit 
by the mortgagee for possession m mortgagee* (7 C, lu R-, 580 ; i. h Jl.> 
b Oahu 664.) It has been heid that if a mortgagee, who may sue for 
riosseasion, as mortgagee, under the terms of the mortgage, wifhi a the 
time allowed by this article, covimmces foreclosure proceedings and 
thus takes steps to alter his position or character within such pnnod, ho 
will under art 144, be entitled to another twelve years from the date of 
such ahanao of character, (7 C, L. E„ 580, 581.) Ili Dinonath v. Nursing, 
22 W ft . 90, the mortgagee nob having taken foreclosure proceedings 
■within twel ve years ffcom the date when he was first entitled to possesion 
under the terms of the mortgage, and the defendant being an execution- 
purchaser of the mortgaged property t who asserted an absolute ugufa 
in himself, it was held that the foreclosure proceedings gave the rnort- 
Kn<rm no fresh right bo tme for possoasion. In Maduu Mohun r. Ashad 
Alt I. L, IL, 10 Gale,, dS, it would appear to have boon laid down that 
unless the mortgagee's character is changed into that of an absolute 
owner (by the expiry of the year of grace under the Regulations) 
within the twelve years allowed by art 135, he cannot, even m a suit for 
DGSseFSton against the mortgagor himself, claim a fresh start from the 
date of foreclosure. In Pugh ik Heath, 6 Q, R D -t f 4r> ; 111 which a 
mortffftM in EiisrJina, had beeilt absolutely foreclosed shortly after the 
exniry of the ordinary period of limitation, allowed to a mortgagee to 
Fam for possession, Lord Selhorne laid down generally that the order of 
foreclosure gave the mortgagee a fresh start to sue for possession ns 
absolute owner. When the defendant is a bom fide purchaser without 
Entice of the mortgage, am! as such holds the property /ubersely to the 
mortgagee the mortgagee is not entitled to a fresh start, simply because 
ha haa changed bis character by taking lenclosure proceedings. (Sec 
IB W It. P.O.,19 and S3 j 22 W. It., 90.) On the other hand, when 
the defendant claiming under the mortgagor does not advance a title 
inconsistent with the mortgage, but assorts only a title to redeem the 
morbjracre foreclosures proceedings under the Rogulfttiou, taken after the 
exnirv of twelve yeara from the date of default, are not necessarily too 
late (Sec 4 W. K., P, 0., ST.) In fact, aa against persons claiming, the 
eonitv of redemption only, no time had been prescribed by the law for 
takijm foreclosure proceedings under the Regulations. Under the present 
law. Mb for foreclosure are governed by the sixty years' rale, 

In the case of a mortgage, the terms of which do noc entitle the mort¬ 
gagee bo take possession before the mortgage is foreclosed, the mortgagee 
may sue for possession as owner within twelve years from the date of fore¬ 
closure, or the expiry of the year of grace allowed by the Rogu ations 
(Noonoo v. Lalla, 1 Shome. 21 ; Motfun v. Ashad, I. L, It., 10 Calc., bk.) 
And even if the mortgagee is, under the terms of the mortgage, 
entitled to possession hefire the mortgage is foreclosed, if the mortgagee 
doe 1 ! not take possession, but makes some ne>e arrumjcmtnt. witn toe 
mortgagor by which the latter is allowed to retain possession, the 
possession thus continued by the morgagor cannot be considered adverse 
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lx> tiio mortgagee, and limitation will not run against him during its 
continuance; (22 W. It., id ; 1 Shome, 31.) But if the defend; ut in 
possession of the mortgij^ed property h a party who asserts a title 
inconsistent with, and adverse to- the title of the mortgagee, and has been 
in adverse possession for more than twelve years, the mortgagee’s suit for 
possession must be dismissed under art* 144, although it is brought 
within twelve years of the foreclosure M the mortgage* As to what 
constitutes adverse possession in such cases, see. p. 1(50. mpra, 

When there arc two different mortgages of the same proper ty, the 
puktw encumbrancer may have a fresh right to sue for possession 

in ones the mortgagor redeems the first mortgage and recovers 
possesion from the first mortgagee. (Narain r, Bimbhoo, I* L, B., I All, 

m$ f P. 0-) 


Description of suit* 


Time from which period 
begins to mu 

When the vendor is 
fast entitled to pos¬ 
session. 


Period 

of limitation* 

136*-—By a purchaser at a Twelve years 
private sale for possession 
of immoveable property 
sold, when the vendor was 
out of possession at the 
date of the sale. 

No. 130* (No. 130, Act IX*) 

A purchaser at a private sale cannot count limitation from the date 
of his purchase* but f rom the date of accrual of his vendor’s right to 
sue* (Bhikareei?* Ajoodhya, 3 W, U*, I?6.) Auction -purchasers at a 
nale for arrears of revenue 6r rent are in this respect entitled to a special 
privilege* (See notes to art. 121 1 and I, L. E., 4 Calc** 103 ; 10 W, E tJ 
15, 19.) As to when a claim for possession is not independent of the 
right to sue for specific performance of the contract of sale, see the 
notes to art. n 8* 

A suit for possession by the vendee against the vendor, when the vendor 
was in-possession of the property at thu time of sale, is not go turned by 
this article. Article 144 will apply to such a case, and the possession of 
the vendor will ba deemed to be adverse from the time when the owner-* 
ship parsed to the vendee* See I* L* E., II Calc*, 22£h 


VVhen the j udgxa en t - 
debtor is first mi¬ 
ll tied to possession* 


137*~Like suit by a pur- Twelve years 
chaser at a sale in execution 
of a decree, when the 
judgment-debtor was out 
of possession at the date 
of the sale* 

138* —By a purchaser of,land Ditto The date of the sale. 

nt a sale in execution of a 
decree, for possession of 
the purchased land, when 
the jtidgnient-dcb tor was 
in possession at the date 
of the sale. 

Nos. 137 and 138* (Nos. 137 aiifl 138. Act IX.) $ee the note* to j&rh 13(3, 
An execution-purchaser i8 ; m ynival^ treated m a private purchaser, 
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See 12 Moore 1, A,, 330'. the notes under the terms “plaintiff” and -; 

41 defendant ” in see, 8} and Donendro r, Eatuooomar. 10 0. L. R.; 281 t F* 0. AOT. 
c.vni[>are Sohliagchand v. Bhaichartd* 1 I/, It if 0 Bomb . 133, SfflifS, F\ If. 

The f ^ectition-jitrfchaser^ suit against a third person, wj# h$s been in 
possession of the property (under an alleged private purchase from the 
jut! gin cut-debtor) is barred, if such third party lias- been in pogacation 
for twelve 'years. (Shnmbbuhhai v. ShivlaUhn, jf, L. R. : 4 Bomb., S9d) 

If the judgment debtor was in possession at the date of sale, the 
exemiliion-purehnser may obtain pew?session in the execution department 
under sec :. 31B and 3li) of the Civil IVooedtit■ Code. Formal delivery 
of possession by the offices? of the Court gives the purchaser a fresh start 
so far as the jitdgniout-debtorconcerned, but not against third parties 
(See p. I 3 g, supra-; and Runjit «, BunwareCy I. L. E., 10 Calc., 893,) 

In Krishna .ball •». ftndliftkrislma, X* L, It., 10 Calc., 102, a Division 
Ranch of idm Calcutta High Court, while holding that n,n execution- 
purchaser may bring a regular sun for pobSOHsion against the judgment- 
debtor, laid down that! if the formal possession obtained through tho Court; 
was not followed by any net of actual possesion, the suit raurfc be 
brought within twelve years from the date of sale under ark 138. 

Bob this is hardly consistent with the Full Bench Decision in L IrJ R., 

5 Calc,, 534. as"explained by the ^une Borrch in Doyanidhi n, frelah 
1 \ C. L, It., 305. 398. This question has bean fully discussed in Shimia-* 
chum r, Madlmb. L L. It, 13 CaK* 03. For other cases under art. 1-88,. 
s$e V L, R, t 4 Caleb h)3 (which was decided before the Fall Bench case 
referred to above) ; and L L. Ik, 6 All., 7fi, cited under art* 01, 

Tho plaintiff, in a case under art. 138 1 has no sight, to sue until the 
sale is tumjirriied, but time runs against him from the date of sale. 

(See pp. 227, 2d 8. and 259 : supra i) When the execution-pur eh user 
obtains jJGa&ej&inh, but is afterwards dispossessed. art. 142 will apply. 


Description oi 6 idt> 


Period 

of limitation. 


Time from which period 
begins to run. 


139,— By a landlord to re- Twelve years , i( When the tenancy is 
cover possession from a determined, 

tenant. 

So. 139. (Xo, 140, Act IX,) 

This article applies only when the land is in the possession of a 
person who was a fmant of the plaintiff. As to how a person who 
alleges a tenancy under the plaintiff can plead limitation, see 21 W. 
Ii„ 70, F. R, ; and I. L, R,, 7 Bomb,, 9fL As to how and when the 
possession of the land becomes ad verse to tho landlord, ,<ee supra, 
pp. 147 et mq, Suita for arrears of rent are governed by art. 110., 
More non-payment/ of rent does not constitute adverse holding, 
(See pp, 152 anil Sp, tttpmi) As against the landlord, possession Ls not 
adverse until the tenancy is properly deturmintuL (See pp. 152, 153; 
supra,) The landlord may (under art. 144) sue a person who fra.i 
dispossessed his lessee within twelve years of the expiry of the lease. 
(See pp. 151—158, supra, and Krishna v, XTari, I, L. 8 Oalo,, 307 ; 
Sheosohye i\ Lucbmcsiuir. I. L, R, ? 10 Calc., 577.) 

Although the landlord cannot sue for hkae possession ho long an th6 
tenancy con. tin lies, it is open to Mm to bring a suit against the tres¬ 
passer" for the purpose of having his rights foplmreti as against such 
trespasser, (Disseanri p Bared a. I* L. B. f 10 Oalo. t 1070.) ‘It has been 
also laid down in this last case that the landlord may, in a suit against 







(m 


APPENDIX, 


A.OT XV SECOND SCHEDULE— -First Division : Suits— (conttl.) 


OF 


Part VIII.—Twelve yearn. 


3877. 


- the tenant and the trespasser, ask for tho further relief that ha should 

AKT. 140. i, e placed in the same position “ as before” as regards the tenant. 

Artiolo 339 refers to suite in respect of tenancies in which the leases 
h„-. choired and so have terminated, or in respect of tenancies terminable 
tnffS*? It does not refer to a Suit by which the plaintiff seeks to 
vmmvoi- noaaestiion by establishing that a permanent mokruroa lease 



stances which make it highly probable that the notice in question has 
ootne to the knowledge of tho tenant, is nob, without more, snob proof 
of service as will suffice to terminate the tenancy, or entitle the tenant 
to contend that lie remained, after the date fixed by the notice for vaca¬ 
tion, in advene possession of the premises. (Chandmal c. Bochraj, 
I, L.’ It,, 7 Bomb.. 474.) 

A landlord la generally a reversioner. But m tho case of a permanent 
saleable undertenurc. though rent is payable to the superior holder, he 
has no reversionary right in the land, (See Bee joy v. Kally Prosono, 
I, L. It., 4 Oalo.,827.) A permissive occupation, which has very consi¬ 
derable' rrwmfites.ee to an English tenancy-at-will, is of frequent occur¬ 
rence in this country. But we are not hampered hero by the provision 
which has raised so many nice points in England under sec, 5 of the 
Statute of William tho 1th, with regard to tenancics-ati-wiil, eeaxmg 
at the end of tire first year’s occupancy. (Gobindlal v. Dobendronath, 
I. L. R . 6 Calc., 311, 314, 310.) A tenancy-at-will created by A in favor 
of B is not necessarily determined on the death of either A or B, (I. L. 
R,,'« Calc., 311,315; 4 Bomb., A, C„ 156.) The possession of B’s heirs may 
continue to he permissive. (Ibid.) . , 

Every permissive occupation is not a tenancy within on e meaning or 
art. 139. (I. L. R,, 5 Cate., 679, 683.) Where one party is permissively 

in the occupation of laud which belongs to another, although the period 
during which he had permission to occupy may have expired, no cause 
of action arises until one of two things has happened: either that 
there has been a demand of possession on the part of tho owner, or that 
th> owner’s title has been denied by the permissive occupant- (Khur- 
ruokdharab v. Rewat Ball, 12 W. It,, 167, 168.) So long as such occupa¬ 
tion does not become adverse to the owner, limitation does not begin to 
run against him either under art. 142 or art, 144. (I. L. R.,6 Calc,, 

‘111.) Where once the relation of landlord and tenant is established, it 
is for the defendant to establish its determination by affirmative proof 
over and above tho mere failure to pay rent. (Bee Prein Sulih v. 
Bhupift, I- Ii. R,, 2 All., 317 ; and pp. 161, 152, tiipra.) 

When the landlord is entitled to possession by reason of any forteiburc 
or breach of condition, before the expiry of the term of the lease, he 
must (under tho Transfer of Property Act) do some act snowing liis 
intention to determine the lease; other wise, the tenancy conthmet. (See 
sec. Ill, Act IV of 1882.) 


Tima from which period 
begins to run. 


Period 

of limitation. 


Description of suit. 


140 ._J 3 v a remainderman, a Twelve years ... When his estate falls 

reversioner (other than a into possession, 

landlord), or a devisee, for 
possession of immoveable 
property, 


* 
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Pari VIII .— Twelve years, 

■' No. T10, l (No. HI, Act IXJ; 

In the saino land *hor« may at tljo same ditto bo an estate m 
possession., and one estate or several estates in rrmai/u!n\ and art 
estate in rererslim. When the estate in possession is deter ruined, 
the estate in remainder (if there bo any), otherwise the estate iu 
reversion, will become an estate in possession. (Wharton.) 

Remainder.—That expectant portion, .or residue of interest, which, ou 
the oreation. of a particular estate, is at the satite time conveyed away, 
by the owner, to another who is to enjoy it immediately after the 
determination of such particular estate. A remainder does not, like 
a reversion, arise by operation of law, but is always created by act of 
parties, (Wharton and Stephen.) 

■ An estate in reversion is where any estate is derived by if rant or other¬ 
wise, put of a larger one, leaving in the original owner m ulterior 
estate immediately expectant on that which is bo derived. Ou the deter¬ 
mination of the estate so derived by grant or otherwise, that is, on this 
determination of \&,e> partimlar estate, the possession returns or reverts, 
to the original owner, who is for this reason called the reversions >■, 

A childless Hindu widow’s estate is not a particular estate for life. 
She is more like a tenant-iu-baiJ. and the- so-called reversionary heirs are, 
more like the issue-in-tail. As regards an adverse holder of the pro* 
perty. the., issue-in-tail are barred by limitation, if the ten ant-in-tail is 
barred, but the remainderman is not so barred. (Nobiu Chu rider it. 
Iftsfir Chumler, ‘d W* it.. o05, A07, F. B.) Article li t, however, expressly 
gives the so-called reversionary heirs privileges similar to those which 
the remainderman, or the reversioner is entitled to under art. 140. (See 
pp, Id")-tti, supra, arid Sreenath v. Prosuimo, Id 0. L. 14,, 372, F, B. ; 
I. 1. tt., 9 Calc., m. Of .. T. L. R„ 9 Bomb., pp. 229-231.) 

It may be that when an impartible estate vests in a joint family con¬ 
sisting of several coparceners, ami is capable of enjoyment but by o 
single member as a time, the rights of survivorship vesting in the other* 
coparceners cannot arise « between th.;mselves, until each branch- 
entitled to preferential enjoyment, according to seniority of descent, 
cither becomes extinct or relinquishes its rights. But) as between the 
joint family and adve rse holders, the senior copare on or in enjoyment 
for the time being represents, for purpose-", of limitation, the entire joint 
family consisting of his lineal descendants and collateral coparceners. 
The representation of the j unior members in thp person of the senior 
member is more complete than the representation of a reversioner by a 
childless Hindu widow. Adverse possession, which bars the senior mem¬ 
ber, will, therefore, bar the junior members, although their right to. the 
enjoyment of the property does nob accrue ..until the senior member dies 
or relinquishes his rights. (Yigayasnim tg Feriasiuni, I. L. It., T Mad., 
242.) A case such as this docs not fall vvitlpp the terms of either art. 
140 or art. 111. 

Ju the case of an endowment, where the founder .granted lands to A 
and his descendants for the-purpose of maintaining the worship of an 
Idol, the management of the endowment being vested in the family of 
A, each member of such family succeeds to the- management per 
f-ormam dani (by the form of the gift), and it has been held that., in a- 
suir, to recover' a share of the management by AT grandson against 
another member of the family, the plaintiff is nob barred by limitation, 
simply because) his deceased father would have been so barred. 
(Triiubak ». Narayan, I. tr, R., 7 Bomb.. 188.) But. a succeeding subait 
w bemud by a doorau obtained by a third pefsou against hia predecessor 

Q Q 
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- in respect of the idol’s property, (Frotnmno f&xmi&ri w. Golub Chandy 

Art, HI, 23 W, R. t 2153, V* C,) As to succeeding mitwnU&#$ t see 17 W, II., 430, 

Where a grant by a Rajah of a maki&art lease in lieu of maintenance 
by the custom of the raj, liable to revocation at the instance ami at, 
the discretion of succeeding: Rajahs, each Rajali who, haying notice of a 
claim to hold finch mnkurari, allows twelve years to go by without 
taking steps to get rid of it, is, at least so far as he is concerned, 
b n vv ed by H»n ita r i on. (Pe tam be r r , N i 1 m on ey T I. L, It, f 15 0 ale. T 70 3,) 

It hits beea held ay the Bombay High Court, that, in respect of rat ant? 
n ppendeot to hereditary offices, if A, the present incumbent, almwtm the 
lai kdj and a Ft er A’s * 1 eatb. A'fl stwicessor in oflies anffbra two! ye years 
from that event to elapse without bringing his suit to recover the land, 
not only he, but his Miccesaors also, would be barred by limitation, 
(liabaji v« Na^'a, I, L, R„ I Bomb., 535.) As to adverse see 

X. L, li„ 9 Bomb., 198. When a permanent tenure has been granted by a 
y//'//w# l f it the sttccosfior of stick (/hatmd t being qna of the 17 fe twuIs to 
whom Bong. lejbg. XXIX of 1814 applies,, wishes to resume that tenure, 
he must bring his suit within twelve years after succeeding to the 
tfTtakwdli estate, (Madho r. Tekait. I. L, R., 9 Calc., 411.) 

Estates in remainder or reversion are estate* in empeetuk^y opposed 
to estates in The estate of the remainder mail or the revel* 

Humor f/ills into possimw i, on the determination of the particular estate 
which precede! it. 

According to the English law, a reversioner, on a particular eat ate 
for years or lives, has tko ordinary period within which he may pursue 
his remedy after his reversion falls naturally into possession, independ¬ 
ently of any right which ho may previously have acquired (but lias 
not exercised) to the sumo by reason of any forfeiture. No one is 
obliged to take advantage of a forfeiture. This is old Jaw. and is 
Mtnrmty pre#erwd by sou. 4 of S and 1 Will IY‘ u. 27. (Banning, 
pp. 10(1102, H7.) 

Article 140 does not apply to a suit by a landlord a* snob. See p. 198, 
When limitation has once begun to run against the owner in fee, he 
cannot, by putting the estate into settlement. give new claims to persona 
taking remainders, &c,, under such settlement* (Sec Banning, lli ; 
and V 165, sitpra,} 


Description of suit 


Period 

of l mutation. 


Time from which period 
begiija to §tuu 

When the female dies. 


141,—Like suit by n Hindu Twelve years 
o v M u h am mad an entifcl e d 
to the possession of fm* 
moveable property on the 
death of a Hindu or 
Muliamniadan female. 

No. 141* (No, 142, Act IX.) See mteu to arts. 12ft and MO. 

When a Hindu widow becomes a hyragin-U Bhe is vhrlUtj dead* When 
a Hindu widow rma/rm, all her rights in her fcnsbamTs property 
cease and determine as if she ia dead, (Act XV of 1815ft, sec, 2.) 
Remarriage fa e^prtmly referred to in art. 12ft. but not in ;;his article. 
As to the mu# of proving the death, ^ee p. 130, wjnnt. As to adverse 
possession in reference to the widow's estate, Fee pp. 185. 108. supra* 

The rule that adverse possession which bars the widow bars the 
reversionary heir (9 W, It,, 50ft. Y. B. ; i& B> L. tt., P, C; s 10) is no 
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longer fche law in omm falling under art, 14 L (Chimdernath r, Asa ram, 
1 J8ho,mOj 167: Sviuafch Protftin.no, 1- I. R*j 9 Calm, 984, F. B») 
The ease of S a rod a tf. Doyuntoyee. I. Tj* £L t 5 Oalo,. 938, which pm a 
restricted interpretation on the words of this article, though approved 
of bv Kmdcndev. J. (1, L. R„ 4 $facL 124, 129), has been overruled. 
(LI. % # >0alQ^§4,F.3X) 


Description of ahli. 


Period 

of limitation, 


Time from which period 
begins lo run* 

The ditto of the dl$- 
possession or dis- 
qontimianae. 


As to what is possession, see pp. 133- 


142,^For possession of iirt- Twelve years 
moveable property, when 
the plain tiff, while in posses¬ 
sion of the property, has 
been dispossessed or has 
discontinued the possession. 

No, 142* (No. 143, Act IX.) 

Hi, r mgr ft. 

As to what amounts to dispossession dr discontinuance of possession, 
see pp. 142, 143 stipifti. 

The word ‘ adverse * occurs only in arts. 124 and 144, and does not 
occur in this or i q any other article. In Cohmlall v. Debendro-Nath 
Mulliek, % l. 5 Oalc-, 079, Wilson* J., was of opinion, that the 
framcre of the Act were minded to got rid of the distinction between 
adverse and non-adverse possession wherever it could be done, and whSi^ 
ever any ether tost could ho found. With reference to art. 142, the 
learned Judge hold, that whore there had been possession followed by a 
discontinuance of possession, time ran from tho moment of its discoa- 
tin it&uce, 'Whether there hud or had mt ham any advar.se ami 

without regard to iho intention with which, or the chomnstauces 
xmder which, possession hud hue it discontinued. And it was suggested 
that, when a friend, relative or Other person was per mil fail to enter 
into possession, tlie true ownef could protect himself only by establish¬ 
ing the relation of landlord and tan ant between himself and the 
person bo put in possession, or by insisting on periodic written aehnm?* 
ledflWWtifi of hi* tibia. But the permissive occupation or defection, in. 
such eases, is legally no possession .at all (see p. 136* supra) ; and the 
owner cannot, strictly, bo said to be * dispossessed * or to have ‘ dis¬ 
continued bis possession. 1 It was accordingly held, on appeal in the 
same case, that where tho owner, in the exercise of his proprietary 
right, permit* some ether person to occupy his hmd. or to receive lus 
rents, tiun (whether the relation of hmdkml and tenant exists between 
tho parties or not) the possesHoa of the owner is not dUcontiuued, 
because. under such oircuntsOauces, tho possession of the occupier Is tho 
possession of the owner. (Par (larth, 0. J., I. L. IL, 6 Oalo., 31). 316.) 
A suit by the true owner for tho recovery of immoveable property, in 
such cases, is not governed by art, 142. If the permissive occupant 
proves that) the character of 'fils possession has mOmjundly become 
adverse to the owner (12 V. Rm 250, and p, 151, supra), mid that he hm 
been in aSvur&a poBsesaion for twelve years, tho suit will be barred by 
art. 144- (Boo I, L, R., 6 Dale., 811.) 

In suits under art. 142 for possession, as upon a dispossession or din* 
continuance of pS^^ssion. the <mm is on the plaintiff to prove that he, 
or the person under Whom ho claims; was in possession within 
twelve years of tho institution oi the suit. (See pp, 114-**-129, supra : and 
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in t he usual modes, see t, L. li,, 9 Oaic., 744 ? F- B-; and pp. 




Suits for recovery of possession by an occupancy raiynt under the 
Bengal Tenancy Aofc T 1885. are ^yevkilly provided for by that Act. Act VI If 



143. —Like suit, when the Twelve years . M When the forfeiture 


m incurred or the 

coml'jtiou is broken* 


plaintiff tins become enti¬ 
tled by reason of any for¬ 


feiture or breach of con¬ 
dition* 

No* 143- (No- M4 ? Act IX.) Of. Act Till of 1883, Sched. Ilf, No. 1. 
The operation of this article has been considered in Sadha IVTusst* 
Bhagwani, 7 N, W* Jh* 53, and in Bib i 8a h od i :a v. It a i J a n g lia h ad a r, 
Lb. R, 8 Gale.. 224, Ih 0, In tho latter erne ib was held, that m* 
condition attached to the life-estate in question, and that there wan 
no forfeiture of it; but it appears to have boon asstnned that if there 
had been a forfeiture, a suit by the reversioner for possession might 
have been barred under this article, although it was brought; within 
twelve years of the time when the reversion ntilumlhj fell into 
possession, In the former case it was held, that although the 
defendant,, a usufructuary mortgagee for the form of twenty years, 
had incurred a forfeiture of his rights by reason of his failure, in 
the very first year, to pay the mortgagor the annuity stipulated 
for in the deed of mortgage, each successive failure of payment 
gave the mortgagor a new right to eject the mortgagee; and that 
the suit was within time under the provisions of see. 23 ,• Ant IX, (The 
provisions of sec, 28, Act XV, are in this respect different from the pro¬ 
visions of Act IX) Article 148 does not say that the plaintiff may not 
waive a forfeiture. (See notes to art. 110.) But if no new arrangement 
has been com ? to between the parties, and the suit is brought to enforce 
the forfeiture under the terms of the orUfhml grant, &a t , the suit, it is 
apprehended, mmt be brought within twelve years of the time when the 
forfeiture was first incurred. See notes to art, 75. 

144, —For possession of ins- Twelve years When the 

moveable property or any of the defendant 

intern! therein not hereby becomes adverse to 


otherwise specially provid¬ 
ed for. 


the phi in tiff. 


No. 144- (No. 145. Act TX ; seo, I, cl. 12. Act XIX) 


A suit for pomemxoiP 1 U not necessarily a suit for physical possession* 
An. interest in immoveable property does not, iu many cases, admit 
of physical possession* Possession by receipt of amt is, of course, 
po*se&*i#k within the meaning 1 of tiffs article. 

ft Isas bean held that a suit to recover a right to an $wement is a 
suit to recover an interest in immoveable property, and (when acquired 
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C-20 

Act xv 

OF 

1877. 


otherwise than under sec. 2G. Act XV) is governed by the twelve years’ ART. U4. 
rule. ( KuniKim i;,.Memr>gi, I. L. it.. 5 M'ftd., 2o3. See also Ai W, it., 800.) 

A suit by a person admittedly in possession as « tenant, for u declar¬ 
ation of h‘ia i ight to possession as proprietor, is a amt for (proprmtiu'j > 
uosaeasioh (1. L. it., d All,. 10.) See this notes to art, 120*as to whetluu a l 
Lrfir^.eaifctfc respect of irn • Aoveable proper I y te, gpjfa 

for possession of wmvrmbh property, find not to suite generally.. t&e» 

05 iv R„ 621 , 623. and the notes to art. 118.) . 

' 4 su it bv the mortgagee,, for possession of the mortgaged property, 
m-aiust a person who subsequently purchased the property, fr*i« 

5SJ, as an absolute property, from the mortgagor will probably fall 
'within this article. (See the notes to arte. DM and 13a.) S .0 a suit by 
a landlord ugaimt a person who purchased the land from Ins tenant 
J Smed by this article. ('Compare art. 139,} A suit afeauist a person 
who purchased the plain tiff's immoveable property, bona Jidv and tor a. 
valuable consideration, from a person who is g inlty ol concealed D and 
under sec. 13, is also “ not specially provided for. JSef notes to MO. 1M 
Suite against trespassers on property mortgaged or leased wil apparently 
fall within art. 114. (See W. It., Gap No., p. f [>; 1 L. R., 9 Calc., $67.) 
a, r t > advent poxmxU'H in these cmw* see VP* DH—Hkp, wf* 

V suit to recover possession of land from a, party who had been 
01 hr in Hilly put into possession of it by the owner as a occupant 

is governed by this article, (See I, L. h., <> Calc., dll-) ... , 

As nit, L>v a'mortgagee to enforce his mortgage Don against the mort- 
gaged U prnpm‘ty is governed by this article, if the defendant has berni in 
possession «C ib.adversely to the mortgagor and the mortgagee. (I, L. U., 

b a! suit S recover npawssion of mortgaged property, « «*J*|"*L * wnor 
after foreclosure, is governed by this article. (L L. 11., It Calc., OH.) 

Where lands have been partitioned by a private arrangement 
two no- sharers, A and B. if the arrangement, by _ which plots are 

]mld by A and 11 in severalty is afterwards sot aside at the instance of an 
new A . .* n t A n tho whole of the 


rs :u;iTint^inrai‘t, l& governed by this urtlelo. (Dew an Man war AH 

i a,“1 %££i V n„» Oftio., m, r. a.) b» »*-* 

^W’tehtlfe'MiaAsiottoJ the defendant became* tuir-WM to the pUm- 
* 11 ?,"—The p on session o£ any person from or through whom a dofeiKlaxit 
derives his liability to bo sued is also the possession of the dejendan^ 
(Vide sco, 3.) Por,session properly taken by Government for the eu- 
forcomout of a revenue demand is net adverse to the true VWrer even 
although payments of surplus-proceeds are »'».deto the■ d« 

Such possession is like the possession ot a stakilio.de.ffh l ftk 
property for the rent owner, whoever he may be. _ I he defendant, ia 
such.a case. is. nob entitled to add to the period during-which ho 1ms 
himself been in possession, the period during which the (,owiament, was 
ii, sfich posaes'mon: Isf, because the possession of Govern meat was aut 
adverse to the plaintiff; and 2ndly t because the defendant does*, 
his liability to be sued from or through the Government. (Xaiun iMOih 
v. Dakar All, I. h. K.,5 AU., 1. 1». C. Tins case is ret erred to and ex¬ 
plained in I. L. U„ 10 Calc,, 374, 37»J and I. L. R.. Id Gale., Wi. 7(lb.) 

Where, in consequence of dissensions in the family of the real owners, 
Government attaches their lauds and holds the same an their guardian 
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Ai't i i ° r ^ 0fia not restore the lands to the real owners, until sivbv or 

• ^venty years after the date of attachment. a. suit by the real owners 
against a person who entered into possession as a ton wit of the Government 
ih nob Wed by limitation if brought within twelve iws from the date 
«t. -Ji e restoration, f lie plaintiffs would he excused by all legal twin doles 
from having taken any legal steps in the mean time, not only on the 
ground of thou- individual rights being i Tt suspense—in cwtnMti, leak in 
a particular seji«e-but because they wM not act or nor— the inability 
oi the plaintiffs to bring their suit earlier falling within the purview of 
the maxim oimtra, non valcntam Offew non cnrrit pnexcrintio CTaka- 
i»W r. Snjtingir, 1. L. R., 8 Bomb,, f>Sj.) v 

As to what constitutes adverse possession, seo supra, pp. 144, e f 
In thocase of a sale out and out. if the vendor remain in possession 
hm possession m advert to the purchaser from the date of the Megution 
d the conveyance. I lie commeucenmmi of the adverse possession iUnol 
deferred until the rv/fixtrattyn of the document, (Aaandcoomuri « Ali 
tfnmm, I. L. It., II Calc., 229.) v 

The periods of possession of successive and independent trespassers- 
cannot be added to make up the twelve years required by thh article. 
Die last ol the trespassers, against whom the suit is brcm<dit does 
vw,‘ dm re bis liability to be sued from or through any of the popce <3 in¬ 
tros passers. fSeepp. 170. 171.837. xttp-ra.) " ‘ 1 

in a suit falling within art. 144 (and not imtlec art. M2, for possession 
ax v,/on a (lupt^emon), it is not necessary for the plaintiff to prow 
that lie was in jmxrxmoi* within the period of twelve years (1 T, It 
f, All., I P. 0 ; I. L it.. 10 me.. 874, 879.) If the phuntiiFs Jtt £ ^ 
j/ni./u jaew barred by linutation (see p. Ill, xopra), it lies on'the 
defeudaut to prove an adverse possession for twelve years in order to 
establ ish his defence under this article, (See I, L, It., 10 Calc.. :j?4 \ 

As to tho question of mm in caaea under art 141, see pj>, V2i) f 1H0 

Purl L X. — Th irly ?/ears\ 

Period 

of limitation. 


Description of suit. 


Time from which period 
bM>ns to run. 


Tfie date of ihe 
po^it or pawn. 


145.-*Against a depositary or Thirty years 
pawneo to recover rndvi*- 
able property deposited or 
pawned* 

IS T o. 1 lu- (No. H7, Act IX ; see. L cl, 35. Ant XIV ) 

Before 1862. suits against depositaries or mortgagees for recovery 
of property deposited or niort,gaged, wore not barred by any limitation 
(See. pp. ol, o2, xnf/ra, and p, 682. infra,) 

M}o acMmkdifmmtx of the title of the depositor or pawnor or of 
lus right Of redemption, seo sec. 19, and pp. 278, 271, and 277. mam 
A drpoxtmry is n person holding possession of moveable property 
original y delivered to him to be kept for the owner. A /M ,rX \X 

debt* 11 t0 Wb ° m miCh pr0pc ' rt ^ ia «lflliverod in pledge us security for a 

Suits for money deposited under an agreement that it shall be payable on 
demand are governed by art. 60. Article 1 4 &npjdies to deptisits recovershie 

paid to the Collector, i:o meet uncertain sums due for Government revemno 
mbjeofcto an adjustment when the shareof the revenue for which the pla n’ 
tilt is responsible shall ho awertained.is not a miposit. and the Oolhofor 
in amh a case is not a depositary, (Gdntul ,4\ OdJcctoi:, 1J W | jjj j 
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Suits 


Acx XV 

OF 

I im. 

A against ii permm other than the depositary or pawnee ui not —— 

governed by this article, A suit against a person who has bought the Art;*. 146, 
property from the depositary or pawnee is governed by art- 133- 147 , 

Time runs from the date of the deposit or pawn* not from the date 
when the property is to be returned or the debt to be paid* (See. p, 268 f 
mtjrra*) 

Period 

of limitation. 


Description of suit 


Time from which period 
begins to rwn 


When any part of 
the principal or in ¬ 
terest was last paid 
on account of the 
mortgage-debt- 


■ • 

jm s ■ r\ ; r - ; tfwS' • ■ V v.>; 

14S.—Before a Court eat ah* Thirty years 
lished by Roy id Char t er 
in the exercise of its 
ordinary original ci vil juris¬ 
diction by a mortgagee to 
recover from the mort¬ 
gagor the possession of 
immoveable property mort¬ 
gaged- 

No- 14th (No, HO. Act IX; boo. 6, Act XIV.) 

Sea the notes tio art. 435 which provides for similar suits in the Mofnssil, 
The suit under this article must be brought against the original 
vwrtgagav or some other person wlip claims the rf^bt of redemption. 
Art, IS5 do&H not state against n'/wm the suit under that article 

must be brought. 

■ Under Act XIV. the period of limitation was 12 years, under Act IX* 
it was 60 years, under this Act it is SO years. The provisions of this 
article are explained.in 16 W. It., I?* C., 33, and T. L, 11., 4 Calo., 283, See 
p, 323. note ft, supra. 

The 12 years’ limitation will apply where there has been rw payment 
on account of the mortgage debt. (Karachundcr v , Juggutmonmobinco, 
I, L. U* f 4 (Me*, 283.) 

This article does not apply when the defendant is a person other than 
the mortgagor. A person who represents the mortgagor ami merely 
claims the equity of redemption is, of course., bound by this adlel.:* 
In England under 7 Will and 1 Yiet* C. 28, even where a third party is 
in possession, payment of interest by the mortgagor saves the mortga¬ 
gee's suit for possession, (See, p. 163, mpm.) 


Part X. 


Description of suit. 


—Sixty years, 
Period 

of limitation- 


J47,—Hy a 
foreclosure or side 


mortgagee for 


Time from which period 
begins to raft. 

Sixty years When the money se¬ 
cured by the mort¬ 
gage becomes due. 

No, 14 7, 

Before the Transfer of Property Act* 1832, the mortgagee* under the 
Bengal Regulations, had to ptppfy to the District Judge to issue a notice 
of foreclosure cm the mortgagor or Ida representatives, and if the 
mortgage-debit was not paid off within a year of the setyiee of such notice, 
the mortgage was to •eclosod. There was no limitation applicable to such 
an appU^aiwn. (22 W, It. p, ft U) 

A spif to foreclose an English mortgage or an equitable mortgage, in 
a court established by Royal Charter, was under Act XIV of 185ft 
governed by eoc, K el, 12, (See l, L* R., 3 Bomb., 312j 331*) Under 
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Am XY 

OF 

i 

AHT, 1 - 18 , 


SECOND SOUEDIJLE—riifaT Xfefeion : fturrs— (etinld$ 

Pari X—Sixij/ yean. 

Act J X\ suet a suit might be treated as a suit for the euforcemeat of 
a charge under art 133 or m a suit for posaeastou- of mortgaged property 
under art. 1 H). ($ten put v. Adarji, L 1. K,. 5 Bomb., 3.12, JtSU) 
Acporamg to the Calcutta High Court, the 12 years' rule applied to & 
s u i l i'o r f or e el os ur e u n d c r A c t XIV j u d A ct XX, ( li a ui oh u ml er t\ 

Juggutmonmohinee, Lh. It., 1 Calc,, 2%S t 302 1 303.) 

As the right to foreclose is, in tho absence of any stipulation* co¬ 
extensive with the right to redeem, the mtifi period of limitation etteuld 
be preBOilbed for stdts far-fore^^e and suite for redemption. Act XV 
expressly allows 60 years in both cases. 

As to whether a suit by a simple mortgagee to enforce the payment 
of the mortgage-money by a sale of the men,gaged property is governed 
by this: article or by !;irb. J 32, see I, H R., 6 Alb, 8<U ( F. B., and the notes 
to art, 132* As to wdiafc mortgagees are entitled to sue for fofeeloaui:e,or 
sale, notes to art, 132. If the mortgaged property is in the posses¬ 
sion of a person who claims to hold the property as his absolute property, 
mh&rsely to the mortgagor anil mor'tgagee, the mortgagee's suit will 
be governed by art. lit (See. 16 W, R*. P. 0.. 1.9 ; L L. it.. 2 Mad,, 226.) 
A suit against such a person is not a suit Sov fareclo^r/? of the mortgage, 
but a suit for possesBion of tho property, ^Compare Manly v. Patterson, 
I. h, Ih f 7 Calc,, 394.) As to the effect of a foreclosure, see p, 621*' 


Description of suit. 


Period 

of limitation* 


148.—Against a 
to redeem or 
possession of immoveable 
property mortgaged. 


moTtgngee Sixty years 
to recover 


Time from which period 
begins to nm, 

Wli^n tlie right to 
redeem or to re¬ 
cover p o s it ess l o n 
accrues* 

Provided that nil 

claims to redeem, 
arising under in¬ 

struments of mort¬ 
gage of iitimove- 
Jib la p r oper ty 
situate in British 
Burmah, which have 
been executed be- 
lore the first day of 
May ispt, find! be 
govetned 
rules of 
in force 


province 
atdy before 
aiuue day. 


bv the 
limitation 
in that 
inmiedi- 
the 


No* I4S, 00. 148. Act IX j me. I, cL 15*. Act XIV.) 

See notes to art, 145. 

Before the enactment of el, IT?, sec. h Act XIV of 18S9, there was no 
limitation to suits for tho redemption of mortgages. (Sec Daia v. Sarfraa, 
tL R, 1 All,* 425, 427,) Jlut if a. btnutjkle mtimm' held the? property 
for the proscribed period, the mortgagor could not recover the property 
from him, (See pp. 52 and 67, m}m.) 
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SECOND SCHEDULE—Fimt Division ; Suite- 
Part X —Sixty years. 


-(could.) 


For suits against a mortgagee of immoveable property for the recovery 
of the mm e, Act XIV of 1851) p rencri be d a 11 m i tail on o f B 0 y e a rs f rom 
the time of mortgage, A suit oven against a aru/nutaan/ mortgagee 
was' Inferred after 60 years from the date of the mortgage. (See p. 3 Bib 
Jttpra.) A suit by a mortgagor to redeem the mortgage was not 

governed by this provision. 

Act IX of 1871 re-enacted the same rule in very nearly the same words 
with a proviso in favor of certain mortgages* in British Bumiak Act 
XT of 1877 speaks of suite for redemption as well as of suits to recover 
possession of immoveable property mortgaged. And the period of 60 
years, under this Act, rung, not from the date of the mortgage, but from 
the time when the right to redeem or to recover possession accrues. As 
to when this right accrual see soce. 60 and 62 of the Transfer of Property 
Act. Even whore the mortgage-money Is “repayable within 10 years,* 1 
the right to foreclose, and consequently the right to redeem, does not 
accrue until after the expiry of 10 years. (Yadjee v. Vadjoe. L L. K„ 

6 Bomb., 22.) A written acknowledgment of the right of the mortgagor J 
gives a fresh start under see. lib (Bee pp. 273-277 T snpraJ) 

This article applies so long m the relation of the parties h not 
changed by foreclosure. If the right of redemption ia extinguished by 
foreclosure, the* mortgagor's suit Is not a suit for rmcwjdion- or for 
recovery of property 'mortgaged. (Se*3 Lotf Hussein v\ Abdool Ati, 8 W* 
It.* 476; Brdmhmmyi v* Jv{faltmdJi o<K 7 O. L, 3L, 683, 581V) The same 
remarks might apply to cases where the mortgage-debt has b mnpaid a (Thy 
th e uso f r net or otherwise. Bu t see Baboo Lai 1 v* J am a] (9 W. It., 187, F ♦ 14.) 

The mere assertion of an advene title by a mortyaaec in possession dues 
not enable him to abbreviate the period of 60 years, (I, L. li f , 1 All/, 655.) 

Art. HB applies to suiteagainst a warti/agee or against perappa &lmm- 
inp vndrr the mortgagee* except purchasers for value (art. IS4). but it 
does not apply to suits against -sirmgerB; nor to suite which are not suits 
for redemption or for recovery of property mortgaged. (Ammu v. Earn- 
krishna, I. L, It., 2 Mad,, 226, But see 12 Bomb., 180.) If the owner of 
the right of redemption of part of an estate under mortgage pays the 
whole debt and redeems the whole mortgage, he thereby puts himself in 
the place of the vwrtff/if/tw and holds the other parte of the estate as a 
security for the surplus payment ho may have been obliged to make. 
(Aeaftsab t>, Vamana, I, L, E, t 2 Much, 222.) A suit by the other 'ownart 
of the equity of redemption for rocevery of their shares of the property 
will, in this view; be governed by the 60 years' rule under art 148. (See 
p, 102 ilote. ftapva ,) The possession of the redeeming mortgagor is not 
adverse to his co-mortgagors until the date of redemption, and the letter 
will have, at least, 12 years to recover their shares under art. 144, (See 
I. B., 3 All,, .24, F, B,; I. L, It., 7 Mach. 26.) 

A s to when possession becomes adverse in cases of mortgage, see pp, 160- 
164* sapra, and notes: to arts, J H5, 144, 146, and M7. 

As to whether the right to officiate nr- priest at the funeral ceremonies 
of Hindus iu a particular mousa is immoveable property within the 
meaning of this article, see 1,3 C* L, It. , 263, and pp. 177, 202 (notes), xvpra* 


Am X V 

# 

1877 . 

ART, 149. 


Description of suit. 

140.—Any suit by or on be¬ 
half of the Secretary of 
State fur India in Council* 


Period 

of limitation* 
Sixty yearn 


Time from which period 
begins to run. 

When the period of 
limitation would begin 
to run under this Act 
against a like suit by 
a private person. 
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Act XV 
or 
imi. 


Vi HT. H:fl. 


■SECOND SUHEl>l)'LB—phasT .Division : Stars— (eantd.) 

Pari X — Sixtyyears* 

No* 149* (No* 160, Act XX j me. 17. Act XIV.) 

As to the old Jaw on the subject, see m. 51, 64, and 69, Beng. 

Ile^. IT of 1805 allowed GO Joara to suits //;/ or era A^Aft///*/' (ioverMnent for 
^ny rights or claims whatever, in tiftfe m&nmXpi bio Presidency 

of Bengal. Bee* 17, Act XXV of 18#, left the law on this subject an- 
affected by its provisions, Keg* II of 1806 w m repealed by Act V Hi of 
1808* (See the note to nee. 17, Act XtV of 1850.) Act XX of 1871 pres¬ 
cribed 60 years' limitation to suits in ihs name of the Secretary of 
Slut* for India in Council* Act XV of 1877 prescribes the same period 
for suits bj or on belt ah' of the Secretary of State for India in Council 
tinder Beng. Reg, if of 1805 it was necessary to consider whether the 
suit was in respect of a pnMw right, The recovery of costs incurred by 
Government in the character of agents was not a Wtttie right, (Govern’* 
paout v* Shtirrafooimissa, 3 W. It. P. C,, 3L) Under Beg, II of 1805, sixty 
years was fixed as the ahmthUv limit beyond which neither fraud nor any 
.other special allegation gave the Government a cause of action, (Bro- 
m&nund v. The Govermnentj 5 W. lL, 136,) It is otherwise under Acta 
IX and XV, 

As to actions and contracts by the Secretary of State* see secs, 66, 08 
of 21 and 22 Viet.,, chap, 106. 

Applications for execution of decrees by or on behalf of Government 
are, it b&s been hpld k governed by the ordinary rule applicable to private 
suitors* (See Construction No 1318 ; Gal. Hud. Dew* J&j'p* for t 361, p, 426; 
The Collector v, Sheehuiy. 22 W. U., 512; Appaya t s * The Collector* I* L. 1C 
4 Mad., 155*) It is true that in Shamoe Mahomed r, Xvfoonshec Mahomed 
(U W. XL, 67), Norman and Jackson, JX, held, that the tight of Gov¬ 
ernment to the value of the stamp duty which had been remitted in 
respect of a paup&r suit was a public right within the meaning of Reg* 
U of 1805, and that the Crown not having beeu named in Bee, 20, Act 
XIV of I860, was not barred by the 3 years' limitation provided for in 
that *eabkm. But under Act IX of 1871, it was held that, as regards the 
question of limi tation, bo far ns appeals and appUcatUm^ were qi/ncerheti, 
the Legislature made no di-Llerqnoe between Government and its subjects* 
(Ventibai in The Collector, I. L. XL. 7 Bomb., 552 1 note.) 

ft hali not yet been finally decided by all the High Courts that the 
maxim A T t/Uam ternpm occvrrit regi (no time affects the Crown) applies 
to this country. The maxim could hardly have applied to the J$#fc India 
Company, and bo far as the Secretary of State in Council* under 21 and 22 
Viet., c. 107, stands in the place of the old Company, it may be doubrotl if 
the maxim applioe oven to him* (See L Ij* E., 4 Mad., 165 ; 1. L* R*, 
7 Bomb*! 54% 545* Of. pp* Uhl and 131, mpra.) 

But as Act XV contains express provimnns prescribing limitation to the 
Government for the institution of suits (art* L4§| &ix§ :tfie presentation 
of criminal appeals (art. 157), it, may be infer rod l.hat the Legislature 
contemplated that the Crown should enjoy a privilege to fcUfe extent 
expressed and no further— exp)' c,xh% m farit ce^are taoitr ne (Appaya *>■* 
The Collector, X* L. R*. 4 Mad , 156.) It may be observed* however, that 
the third flimHm of the second schedule of Act XV, which relates to 
aptrfAmtrimw* doe* not make any express provision ns regards applications 
by Government* (See pp* 431 and 432* mpra^ os to |}ie Effect of naming 
the Crown in one part of a statute and not miming it in another.) 

Where the Malmmedan Government had made an endowment for 
pious and-beneficial purposes, and the plaintiff, upon bis appointment as 
mvtmMrc or superintendent of the endowment, sued to recover posses¬ 
sion of property belonging to the endowment, it was held that, under 
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SECOND SCHEDULE— First Division : Sum — (cimfcL) 

Part X« — Sixty years. 

Eeng. Reg. XXX of 1810, the miuwallce wag the agent of Government lor 



has now divested itself of the management of religious endowments and 
us the provisions of Reg, XIX .of 1810 have boon modified, tfa$ ordinary 
rules of iiiaibatidn are now applicable to suits by mutmdlmu% (Shaik 
hm\ v* Lalla Brij, 17 W, R. t 430.) 

Whore the Government has* no title to intervene in a content botwceiu 
two private owners, it can riot, by improperly making common cause with 
the plaintiff, extend the period of limitation to sixty years, (Giuiga 
Goviml v\ The Collector, 7 W. XL, P. C,, 21.) But where a ghalwaUce 
me hit l was attempted to be converted into a mal mobn.1 by the col¬ 
lusion of the zemindar and the former ykatrml, the Government, it was 
held, could proporhj make covomon cause with a succeeding ghatwal for 
tlm recovery of the {jh<nwailve lamb, The 60 years’ limitation was 
applied in this case, (Petumber v. Juggumath, 18 W. K, t 130, also 
TfW, R., 136*) But, compare the remarks of Mairkby,J., in J§rekiue i?, 
The Government* 8 W. It., 232, 238,) 

It has been held that a private person, by the mere fact of bis pur- 
chasing a M as mekal from Government, docs not get 60 yours ’within 
which to bring his tmib for recovery of lands belonging to such meluih 
and that such a purchaser is bound by the ordinary rule of limitation. 
(Boondi Roy n. Pundit Bun see, 24 W. K„ 6-1.) Where the plaintiff, as 
lesaee ur ider a G 0 verinnent ae t tic m en t, clni m ed eertain lands o E whi oh 
the defendant, another lessee of Government, held for 

more than 12 years, it was held that the plain tiff was not entitled to the 
extended limitation under Reg, II of 1805, (Assoc?-. Ihvjoo, 10 W, ft,, 76.) 

In England, the privilege of the Crown has, in some cases at least, 
been extended to a grantee or lessee of the Crown. (Doe r Roberts, 13 Men, 
and W,. 520 ; Loo v .. Norris, Qro. Eliz., 531 ♦ Banning, 251 ; Brown, 04.) 
Where the Crown takes m assignee the rights of a subject, through a for- 
fnitnroor otherwise, there is more diffiodlty in the question, (See Brown, 
513 ; Banning, 252.) In British India, any e:uit brought hy or on h>ha{f 
of the Secretary of State for India in Council is governed by the 60 years 
rule. Bub the Court has to consider whether or not the right of Urn 
subject wa charred or extin/fuUheA at the date of the assignment* If 
the right was not barred or extinguished .on that date, art. 149 will 
give the Secretary of State an extended period. 


Second Division : Appeals, 

Secs, 4,6,6 and 12apply to apjmth m well m to suits and applications. 
An itppliamt'itm fof|eave to appeal as a pauper ' sec. 592, Civil Procedure 
Code), or :m application for the admission of an appeal to Her Majesty 
in Council (sou. 598, ibid), is not an up0aL Such applications are provided 
for by arts, 170 and 177. It may be mentioned here that the words "A 
High Court 7T include the highest civil court of appeal in any province of 
British India. The Chief Court of the Punjab and the Court of the Judi ; 
cial Commissioner of Burmah are High Courts. (See Act 1 of 1868.) 

Description of appeal. . .?**§ ' v,,ich 

1 1 or bimuuton; begjits to run; 

150*—Under the Code of Seven days 

Criminal Procedure from 

a sentence of. death passed 

hy n Sessions Judge- 


The date of the sen¬ 
tence* 


<SL 

G33 

Act XV 
o» 

1877. 

A ItT. 150'. 
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Act XV 

OF 
18 77 , 


SECOND SCHEDULE—Second Division 

Description of appeal. 


PeritKl 

of limitation* 


^ : v * i;! t 1 * 151 .—Fro m n d e eree or r>n! er T w e i i ty da y * 


]rf£ I'gS, 
lf3Li:106* 


Appeals— (could .) 

Time from which period 
begins to ran. 

The ditto of the decree 
or order. 


of my of the High Courts 
of Jutiir.ittnre nt Fort Wil¬ 
liam, Madras and Bom* 
bay* in the exorcise of its 
origin ill jurisdiction. 

, from ori S' inAl decrees of tUo Punjab Chief Court, see 

Act XVII of 1S77 ? sees* 17 and 18, 

I’ho dn,te of t.ho deCrecC’—As the decree is to boar date the day 
on which the judgment is pronounced, the appeal must be filed within 20 
<lays I tom the day on which the j udgment is pronemneed, So long $a the 
Legislature does not alter the jaw, this rule applies even when the 
decree is not drawn, up and signed until after 30 days have expired from 
the delivery of the j udgmenfc. If the party against whom judgment is 
given applies for a copy of the decree before those 20 da|I expire, his 
appeal may be saved by the provisions of seo, 12, (Rainey r. Brough ton, 
I* L. B.| 10 Oaldp 

152,—Under t he Code of Thirty days The dal e of the decree 

(. ivil Procedure, to the or order appealed 

Court of a District Judge*. against. 

Any oid^i made upon an application for a review of judgment 
(r,rrfg/t ah order no ting the application) becomes, if it in‘any way 
modifies or alters the original order (although the mod ideation or 
a iteratin' 1 extends only to fc.i© rectification of a clerical mistake';* the 
iiual onhir iit the case. The party aggrieved by the original decree is 
entitled (although the modification or alteration was made in his favor) 
to treat the order upon review of judgment as the final decree or order 
ui the ease, mul may appeal within thirty days from its date, (Joy Kissen 
Afcaom. 1* h Ji t 0 Calc-, 32.) Ihe same rule applies if an uoulication 
tor review of judgment is granted, but on review the original decree 
is ultimately upheld , 

lt>3,—Under the same Code, .thirty days The date of the order 

section bOIj to a High refusing the certifi* 

Court, 

This appeal is from nn order refusing to certify that a final decree 
passed by n court ether than a High Court is such that it may be 
appealed to Her Majesty in Council. 

■*54 : —-Under the Code of Thirty days 
Criminal Procedure, to any 
courtotber than a High Court 


The date of the sen¬ 
tence or order up- 


I5A —Umler the same Code, Sixty days 
to si High Court, except in 
the cases provided for by 
So- 150 and No, L17, 


pealed against* 
Ditto. 


* J OUief Court of the Punjab T> arc inserted after Bombay 1 

by Act XVII of 18X7, sec, 12* 
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SECOND SCHEDULE—Second Division : AfFiAU-fi^i/dl) 

Description of appeal. , Time from which period 

* of limitation* begms to run. 

1 &&.—Under tlie Code of Ninety dnya ... The dnte of the decree 
Civil Procedure, to a Hip or order appealed 

Court, except in the cases u gainst, 

provided for Jby No. 151 
arid No. 153. 

A second appeal to the Judicial Commissioner of British Bimnuh 
im&ei sees, 27 and M of the Bunnah Courts Act was not in tended to be 
governed by this article! (Mahomed ?j. tnotleen, L L* It,, 10 Calc., 94(h) 

»57.--rUnder t&e Code of Six months The date of the jndg- 

Criniitval Procedure, from menfc ap p e * i ^cl 

a judgment of acquittal* against. 

For the old law on the subject, see sec, 272, Act X of 167$. wee. 23, 
Act XI of 1874, and Empress v> Jyndulla, I. Cj* E., 2 Calc,, 76, 

Tainj) Division : Afp£ICATI0K3- 

Secs. 7—9,. 14, !7^I9of the Aotlf^ly to- application* as well as to suite* 
Secs. 4, 5, 6 and 12 apply to m well as to m%H And appeal*. 


Description of Application, 


Period 

of limitation, 
158*—Under the Code of Ten days 
Civil Procedure, to set 
aside m award. 


Time from which period 
begins to run. 

When the award is 
submitted to the 
Court, 

Chap. 37 of the Code of CiyU Procedure is referred to here. Under 
see. 522 of the Code, if no application Is made within the prescribed 
period to eefc aside the award of arbitrators (to whom any matter in 
dispute between the parties to a suit) has been referred by'the Court)* 
the Court is bound to give judgment according to the award, pro¬ 
vided it sees no cause to remit the award for the reconsideration of the 
arbitrators. As to the computation of the period, me sec, 12, last para. 

F<>r_ Iwive to appear Ten days ... When the summons 
and defend a suit under ia served, 

Chapter XXXIX of the 
Code of Civil Procedure. 

Chap, 39 of the Code refers to summary procedure on Negotiable 
Instruments. Sec bog. 533 of the Code. 


160,—For an order under Fifteen days 
section 629 of the 
Code* restoring to (he file 
a rejected application for 
review. 

I6L—*For the issue of a Twenty days 
notice under section 258 of 
the same Code, to show 
cause why the payment or 
adjustment therein men¬ 
tioned should not be re¬ 
corded as certified. 


When the application 
for review is re¬ 
jected* 


When the payment 
or adjustment is 


made* 


* Dngimdfy tins arorsd as fallows : 11 For an order under section 288 of the saina 
Code compel ling a decree-holder to certify payment or adjusunenh 1 * The amend¬ 
ment whs made bv Act XU of 1879. 


<SL 



Aon XV 

OF 

1877. 


Arts. 
156—61. 








ABPENIHX 


ms 

Aur N V SKCONI) S(JiKDULB—TnfHi) Division; AppLicATtCfNs — (could .) 

1877. - f" 1 ' out of court of money payable under a decree, or the 

__ ’ udjustmienfc of a decree in whole or in part, is loipured to be certified by 

\uts $*} e decroo-holder to the court whose duty it is to execute the decree. 

Ifil-Ud. It ’ tm t!lu application of the judgment-debtor, the docreedioider fails 
to show cause why the payment or adjustment should not be recorded 
as certified, the court records the same. 

Description of application. , h'eyLod ] ime from which period 

Of limitation, begins to run. 

I fid.— Ft >r a re vi (i vv of judrr- Twenty tiny a ... The d a to of fill« decree 
m«it by tiny of the HtjM or order 

Court/of Judicature la 
Fort William, Madras nrul 
Butnbuy* in the exercise 
of its original jurisdiction. 

See see. (523 of the Civil Procedure Code, Compare Kfo. 173, which, 
applies bo applications for reviews of judgments of the MofussU Courts 
and of the High Court in the oxorcise of i'ta appellate jnri rdictiou. 

Arts, lf>2—164, arts. 166—170, arts. 172 and 173, arts, 175, 177 and 130 
do nob in terms refer to the Code of Civil Procedure. 

Ki3.—.By a plaintiff, for an Thirty days ... The date of the dis- 
order to set mule a d ism is- missal, 

sal by,default. 

See sec. 103 of the Civil Procedure Code, and compare art. IGS, 

—By a defendant, for an Thirty days ...The date of executing 
order to set aside a judg* tiny process for enfore- 

nient ex parte. ing the judgment. 

See sec. 103 Of the Civil Procedure Code, and compare art! 11)9. Under 
t.ns article, than does not begin to run until some time after the accrual 
of the right to apply. The defendant bin a right to apply to sot 
aside ao. ew p/tefie judgmo at, even though no attempt has been made 
to 4mfarce the judgment;, 

A nbfcice to show a\mm why the decree should Dot be executed, undvr 
see. 248 ol the /Procedure Code, is not a ** process for enloroing: the judg* 
lmjnfc,’ 1 A legal process of attachment or arrest meat be formally execut¬ 
ed before time bugiua ho run against the applicant. (Pom-no v. Proximo, 

I, L. fts* 2 0al.c,v l^H.) The Court may prvxjmit) int&Ji the process of. attach 
inen 1; wds rey*darly exeanted. The date of exee ati n g the M fimt \>rooent? 
ptB. time running against the applicant* oven if fan is not aware of its, 
(Rboobuneasury r. Jadobimdro. I L, |L"? palm, 809*> The service of a 
precept or injunction on the defendant in pursuance of the judgment ov 
order may be sufficient; (Sunraj v. Ambika, t L, 11., 6 Alb, 144.) 

165*—Under the Code of Thirty days ,,, The date of the dis- 
Civil Procedure, by h par- " possession, 

son dispossessed of im¬ 
moveable property., and 
disputing the right of the 
decree ■‘holder or purchaser 
at a sale in execution of a 
decree to be put into pos* 

Session* 


* The words u or fhe Cine! Uourt of the I'm it jab ?J are inserted after il Bombay T> 

by Act X VH of IS77, sec, i8 t 
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SECOND SCHEDULE Third Division: Application s—(confrA) 

r Phe application of the dr&re^kotder or the «?OTow^V>w-/?w-/v^^rr who 
Is.r^ftea or obstructed* is governed by .soos, 028, 334, and 336 of the 
Civil Procedure Cade, and art, 167 of Uiis Act, 

After delivery of formal possession by the Court, bho decree-holder or 
aucbioti-purchaser may* if necessary, bring 1 a regular suit for possession 
against tire judf/mmt-d^Hov, (See Shuma Chum v. Mad bub, I* L. 11*, 
11 Oalo*> 

lludor tfeis article, the application is against the decree-holder or the 
purchaser* See secs. 382 and 385 of the Civil Procedure Code. An order 
passed on an. application under this article may lie questioned in a regnpw 
suit to estahUsih the right of the party against whom the order ia given, 
Where the suit has reference to an order under see, '385 of the Proocriuro 
Code* art 11 applies. Where, however* the suit has reference to an order 
under sect. 322 of the Code, the or/H/mry rule of limitation applies 
(Ayyasami i\ Sawiya, I. h. H., 8 ^lad*. 82.) 

If no application is made under uec. 232 or see* 385* the party dis¬ 
possessed has the ordinary period of twelve years to bring his *m/£* (See 
Protab k flrojolall T 7 W. It., 263, F, B.; Kishen Sunder i\ Fukeerooddeen, 
W. R,, Gap Not., p. 6.1,). 

Art. 166 refers mainly, if not entirely, to applications by third parties, 
But in Mahomed <?. KokiC (I. L* R,, 7 Calc,, 01)* this article was consi¬ 
dered to be applicable to applications by the judprumt-dehtor. 


Description of application* 


Period 

of ) t mini clou, 


Time from winch period 
begins to run* 

The date of tUe sale. 


The date of the re¬ 
sistance, obstruction 
cu dispossession. 


IG6-—To set aside n sal# in Thirty days 
execution of a decree, on 
the ground of irregularity 
in publishing or conducting 
the sale, or o?i the ground 
that the deeree^holder has 
purchased without thr per ¬ 
mission of the Court,* 

See secs, 294 and 311, Civil Procedure Code; 

167*—Complaining of resist- Thirty days 
mice or obstruction to 
delivery of possession of 
immoveable properLy de¬ 
creed or sold in execution 
of a decree, or of dispos¬ 
session in the delivery of 
pea session to the decree- 
holder or the purchaser of 
such property. 

See sees. 328, 8$4, and 336 of Civ* Fro, Code, and notes to art. 166* 

The first portion of art, 167 refers to-application** by the decree-holder 
or the "execution“purchaser. Arts* 165 & 167 partially overlap each other, 
Seo. S28 of the Civil Procedure ('ode, which wan passed after Act XV 
of 1877 citric mtoopo ration, enacts that, the ilecreedialdrr may, in case of 
obstruction, emu plain to the Court at any time within one months 
Sec. 334 ex tends the pr ovimone of see. 328 to cawes where the jmfymmt- 


* Tin? words hi i(al ice have been added by Act XII of 1 S7&* 
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O k 1 

<UHi'r 'obstructs the vxecution-purohaser In obtaining possession of 
,• ' • immoveable prope 

abts, It is nof compnlmry on the dee fee-holder or the purchaser at an oxoen* 
168—7L tlon-sale? to make an application under see, 328 of the Civil .Procedure 
Code, (Bahvaat i\ Babaji, I. L* B. f 8 Bomb, , 60§«) He may bring a 
regular suit .instead of xnakmg an application under the section* {Ihkl y 
see also Shoteemith v. Obhoy, I, L, R,, 5 Calc,, 33L) 

(t The date of resistance or obstruction,”—-This is not nece&mvily the 
date of thoTErrf resistance or obstruction* Where a, fresh warrant for 
'possession was applied for and granted, and the person who resisted the 
execution of the first warrant renewed his resistance to the second, it 
was held that a complaint by the decree-holder made within thirty days 
from the date of the second obstruction was within time. ( Bamasekam 
t\ Dharmaraza, L L* IL, 5 Mad,, 1130 


Description of application. 


Period 

of limitiLtion, 


Time from Which period 
bodies to nf». 

The date of the dis~ 
n l i sa ah 


168*—For re-admission of an Thirty day^ 
appeal dismissed for want 
of prosecution* 

See me, 650 of the Civil Procedure Code, Time inns from the date o: 
dlwiimil, irrespective of any consideration other than one of those 
which come under some of the Exceptions applicable to the case. 


1 6lh —For a repealing of Thirty day3 
nn appeal beard ex parte 
in the absence of the res* 
pendent* 

See see, 500 of the Civil Procedure Code, 


The date of the de¬ 
cree in appeal* 


The date of the decree 
appealed against. 


170,—For leave to appeal Thirty days 
as a pauper. 

See sec, 592 of the Civil Procedure Code. 

The time for applying for leave to appeal as a pauper is thirty days, 
even if the application has to he made to the High Court., Under 
art, 152 of Act IX of 187 L the period allowed was ninety days, whether 
the, application Was mode to the District Court or to the High 
Court 


The date of the plaint* 
ifPs or appellant's* 
death. 


17L —Under Section 363 or Sixty days 
365 of the Code of Civil 
Brocading by a person 
claiming to be the legal 
representative of a de~ 
ceased p Ini n tiff or nppellan $,*■ 

Arts* 171, 171.A, 17IB, k 1710 refer to eerhwjti applications under 
chap. 21 (as amplified by sec* 582) of the Civil Procedure Code. Art, 
171 refers to an application made by the legal pegrewntatiw of a 
deceased plaintiff to get hlmseIf $ubstititU'ti in the place of tho deceased 
on the record. 


* The word* in italics have been added by Art XII of 1879. 
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Act XV 
of 
1877. 


A UTS, 


Art* 171A deals with an application hr the defendant to bring in the 
legal representative of the deceased phii$tij}\ supposing: no application has 
been made by such representative under the preceding article. 

Artk 17!B refer# to an application % the vUimtiff to substitute the 
legal ri’prcMtttaUve of a deceased defendant in the place of the deceased * 
on the record. 

Art- 1710 applies to an application hj the legal repreHentatipe of the 
deceased (or insol ?es$) plammff to set aside an order for abatement under 
see. 366 (or an order of dismissal under mo, 370) of the Procedure Codo. 

An application by the representative of a defendant or respond eat to 
get himself substituted or added as a party t;o the suit or appeal is not 
governed by any of these four articles. An application under see. 373 of 
tJu: Oivil Procedure Code is governed by art, 178. (Benodo t?. Bharat, 

I. L. R., 8 Calc., 837, 844.) As to what applications for the substitution 
or addition of parties sec, 372 applies, see Qocool Administrator- 
General, 1,L. It., 5 Calc., 726,731; Itajarnin#. Jxbai. I, L* It., 9 Bomb*, 151 ; 
and t U Ml 8 Calc., 8117. 

The words 11 or appellant n in art. !7!> and arts. 171A, 171B. and 
3 710, were added by Act XIX of 1870. As to the state of the law at the 
time of this enactment, sea 3 0, L, R., 110 ; 4 C. to It,, 374 ; I, lu It., 

6 Bomb,, 26 j I, L. R., 6 Calc,, 130, and p> 135, tfmra. 

Sec, 582 of Act XIV of 1882 enacts that the words * plaintiff/ f defend¬ 
ant ? and 1 suit 1 in Geos. 36S. 366, 380. 368, 371 and other sections of 
chap* 21 of the Code, shall beheld to include an appellant, a respondent, 
and aii dmpeal respectively. 

The ewpreet mention of plaintiff or appellant u mart. 171 docs not 
neci'emriijf load to the conclusion that the word * defendant ’ in the 
next two articles does not, since June 1882, include a respondent. The 
principle of eeaproMUM faoit eemave taciturn is not universal and sufficient, 
(Per West, J fy 'm Prabhoker Visliwnmbhar, I, Li B>, 8 Bomb,, 313, 818,) 

In case of the death of a respondent ^ the rule of limitation in art, 

171R |$s been applied to the appellant'H application under sec. 308 of 
the Code. (Sec Burl v, Bitaram, h L. R, f 7 MmL, 195.) 

Seas, 803 and 365,and art. 171 do not apply to cases where the original 
plaintiff or appellant dies after the determination of the suit or appeal. 
(See I. L, B m 3 Mad| 230, and 5 0, L. R, t 108.) When the plaintiff dies 
after the suit has been decided bv the first Court, his legal representa¬ 
tive may (with the permission of the Appellate Court) prefer an appeal 
within the usual period, (Eamananda u. Minaohi, I* L. R , 3 Math, 230 ; 
Moharauee t\ Loch man, 2 Sev,, 892,) 

An application by the legal representative of a deceased deereediolder 
to continue execution-proceedings, is not governed by this article. 
(Gaiabdasa i\ Lokshawati, I. L, R., 8 Bomb,, 221 ; Du lari *\ Mohun Sing, 

I, L, it., 3 All, 769, 764.) J 


Period 

of Innitatfeh* 


Dcafcription of application, 

171 A,—Under section 366 Sixty days 
of the same Code, by the 
defendant. 


Time from which period 
begins to ruin 

t The sixtieth day 
from the date of the 
plaintiff's death. 


Soe notes to art. 171. An application by the respondent for bringing 
m the legal representative of the d ceased appellant is (by sec, 682 of the 


* Nr»A ITjLA, 171B & 171C U^yebecii inserted by Act 
t ihe word-, hi itaUe| were, by a clerical error, omit 
i he error has been corrected by A a VIII of 1880. 


, XII of 1879, 
omitted from Act XII of 

R li 


187a 
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ISi >. Divil Procedure Code) L " an application under see, 26(> of tho ernie Code 
-by ..be defendant: (See f. L. il„ 7 Mad.. 11)5.) 

AfiTS. If tin; defendant (or respondent) does apply, §p mast-, under this article, 

171B-! 72. do so within 60 days from the expiration of the time ordinarily allowed by 
art. 171 to tlie legal representative of the deceased plwikif {or appellant ) 

Description of application. .,! lime from which period 

oi h in nation, begins to rum 

* 17111.—-Odder section 36S Sixty days ... The date of the do 

of the sumo Code, to have fendimt’a death, 

the representative of a 
do teased defendant made 
a defendant, 

. Seo the notes to art, 171. This article, it has been held, does not 
apply to an application by the plaintiff to outer the name of the repre¬ 
sentative of the defendant in the register of the writ fa the place of 
that of the defendant _ who had died after a tfeoreo for partition had 
been obtained, but before the usual commission for partition was issued, 
(lysdar Nftfch v. Hurra, Ohtind, I. t. 11 ., f? Calc., 120.) 

This article docs not Apply where-tho original defendant, tunned by the 
plaintiff in Ms application to sue as a pauper, dies before such apnlica- 
tion is registered as tutu!t (Janardan r. Annab, I. L. it.. 7 Bomb., 37 ;) )' 
If, on the death of the dbfundaut for respondent), no application is 
made by the plaintiff (or appellant) within the period allowed by this 
article, the suit (or appeal) abates, %nlm he tatisfm the Court that b> had 
*nji.dent came Jer net mtiHwg the appHcatitm within■ such period 'tiMaa 
sec, 1 I 08 , Act XIV of 1882.) 

Where in such a case the Court has already passed an order for abate- 
merit under sec. 383, such order cannot bo set aside under ecu, 871 . 
Sec. 37! applies to abatement consequent on the death of the plaintiff 
(or appellant), (See 1.1. It., 7 Mad., 1 !)G, and I. L. It., 8 Calc,, 837.) 

* 17U’.—Under section 371 Sixty days The date of the 

of the sunn Code, for an order for abatement 

order to set aside, iin order or dismissal. 

for abatement or diaims-fiai 

Sec the notes to arts. 171 k 171B. The application under this article 
is made by the legal representative of the plaintiff (or appellant) to set 
aside an order of abatement passed under sec. 366 on the. death of the 
original plaintiff (or appellant). An order for abatement, passed on tho 
death of the defendant (or respondent), under see. 368, cannot be sat aside 
under sec. 371, 

In case of insolvency of the plaintiff, an order for abatement ia called 
an order for dismissal. (See sec, 370.) 

Before the passing of Act JOT of 1879. art. 178 governed applications 
under sec, 37!. (Bhoyrub r. Doanm, I, L. It., 5 Ode, 139.) 

172.—By a purchaser nt.nn Sixty days ... The dale of the sale, 
a x e e 1 H i o n - s m e f t u $ e t n ? I il e 
the sals on fclie ground that 
the perabh whose interest 
in the property purported 
to be Bold had no saleable 
interest ihereni- 


* floa* 171A,-17JB, &. 1 710 have been ^ertcil by Act J£H oi 
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Soo notes to art. 166 . An application made under sec. 313 6C the Code 
comes under this article The Court executing the decree mai/ eon firm. 
the sale after the expiry of the 30 days allowed by art. 166. and. 
before the expiration of the 60 days allowed by art; IV;!. (Haji v. 
Ashraman, I, L. It., 7 Had., 612.) Art. 172 docs not apply to an 
application for refund of the purchase-money under sec. 316 of the 
Code. (Sivnram v. Kama, I. L. It,, 6 Mail*, I'd.) 


Description of implication. 


Period 

of iiinitu'hm. 


Time from which period 
begins to run. 


The dftt.p of 
decree or order. 


the 


The date of the pub¬ 
lication of the sche¬ 
dule. 


173. —Fora review of jutlg- Ninety days 
merit, except, in the eases 
provided for by No. lfr‘2. 

This article applies to applications for reviews or -judgments funder 
sec. 623 of the Code) nor b ung judgments of the High Court in the 
exercise of its Original jurisdiction. (Be;; art. .162.) 

This article docs not apply to an application for an order to set aside 
ft dismissal by default or a judgment expartfi. (See arte, hi:! k 164. and. 
secs. (§§ & 108 of the Code.) An application to dmend a decree, under 
sec. 206 of the Code, is not governed by this article but by art. 176, 
(Gaya Prasad v, Sikri Prasad, I. L. It... 4 All,, 23.) 

As to the difference between amending a decree under sec. 206 and 
amending it under the Review sections, see .Joykisson v. Ataoor. I. L. It., 
ti Calc., 22. 

A t application for a na-is trial, under sec. 31 of Act XI of 1866 (the 
Mofuiasil Small Cause Court Act) is not governed by this article, provided 
the circumstances of the case admit of a new trial, and do not admit 
of a review. (Madon r. Purno, I. D. It,, 10 Calc., 207.) 

174 , ™By a creditor of nn Ninety clays 
insolvent ju dg oj e nt - d ebto r, 
tinder section 863 of the 
Code of Civil Procedure. 

An n uscheduled creditor may, under sec. 353 of the Code, apply to 
.have his name inserted in ho schedule of or editors and debts, and a 
scheduled creditor may, under the same section, apply for an order utter - 
in,a the schedule in certain respects. 

This article does not apply to a creditor wishing to prove hn debt, 
whero Mp sohaddle has been framed; by the Court. Art. 178 applies to 
such eases. (Facsbadi %\ Chuney, I. L. if., Q All,, M2.) 

17*5.—For payment of the Six months ... The date of the 
amount of a decree by in- decree, 

stalments. 

Under sec. 210 of the Code, after tho passing of a decree for the 
payment nt money, the Court may, on the ap/tlicafiion, of the judgment- 
debtor, and with the consent of the decree-holder, order that tho amount 
decreed be paid by instalments. 

176.—Under the Code of Six months The date of the award. 

Civil Procedure, section 
516 or 025, that nn award 
be filed in Court, 

Then a matter in dispute has been referred to arbitrators by Uie Court, 
and an award has been made, the correct procedure for tho arbitrators is 
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to return the record with the award to the Court itself, (1:3 W. It„ 397.) 
The act lit an arbitrator in handing a a award to the proper officer of the 
Court to be filed (under sec. of the Code;, is not an appUeation with¬ 
in the meaning of thin schedule, (Roberts v, Harrison, I, j!L R v 7 Calc., 
333,) Tli. first portion ol this article probably applies to an application 
by any of the parties bo get the award filed by the arbitrators. (See 
p. 185, supra.) 

When any Drabber has been referred to arbitration withoiit the inter* 
qf a Court of Jmtirr, any person in lores ted in the award of the 
arbitrators may (under see. 625 of the Code) apply to a competent 
courts that the award he filed* The date of the award is the data when 
it is given to the parties by the arbitrators. Ib would be unreasonable 
to hold that the day written on the award as when it was made is the 
date from which limitation commences to run, (See p. 193, supra,) 


Description of application. 


Period 

oi Uimtariorr, 


177.—For the admission of Six ninths 
. un appeal to fler Majesty 
in Council, 


Time from .which period 
bcigms to run. 

The date of the decree 
appealed against. 


An application under secs. 598 Be 599 of the Civil Procedure Code 
falls within this article. The limitation for such an application was 
provided by sec. 599 of A at X of 1877, until that section was repealed 
by the present Limitation Act. The period of limitation, however* 
remained the same, But see. 599 has been tor bored to its former place 
by Act XIV of 1882, and No, 177 of the Limitation Act must now be 
taken to be repealed, although, perhaps* that was not the intention of the 
Legislature* (Forat-mj-mssa Muio. I* L. R.* 6 Alt., 250, 25L) It is 
{ij'prmsly declared by sec. 599''that, if the period of six mouths expires 
when the court is closed, the application (fen the court whose decree is 
complained of) may be made on the day the court reopens* Other pro¬ 
visions of the Limitation Act are not referred to* 


178.'—Applications for which Three years 
no period of limitation is 
provided elsewhere in this 
schedule, or by the Code of 
Civil Procedure, section230. 


When the right to ap¬ 
ply accrues* 


Art. 178 
nous trued, 
with some 
limitation. 


Although arts* 152—164, 106—170, 172, 173, 175 and 177 do not in 
terms refer bo the Code of Civil Procedure, an examination of all th© 
articles relating to * applications■ iu this schedule shows that the 
applications therein contemplated arc mc.h m are made under some 
section of the Civil I'vow dure Chuhr (Tiaimanckbai v. ATumkjh I* L. 11. f 
7 Bomb* 218.) In re Its hen Oh mu lor Koy, I- L. B., 6 Calc*, 707, iti was said 
that every article in this division of the schedule (No* 178 only excepted) 
specifically related to some case pending or already decided. This is 
strictly correct, except perhaps m far aw an application under sec; 526 of 
the Code (see art. 170) is concerned. The qmeml words in art. 178 must 
bo construed with some limitation with reference to the words they 
follow* (Goviml r.Rungonioriey, L L, It., 6 Gala, 60*) The application 
referred io in art. 178 must be an appllcatioo tju^dnm feneris with the 
applications already specified* (dec pp. 231,232, supra,) 

The proceeding to which art* 178 is applied must amount to an uppH- 
ration by a party to suit. The act of an arbitrator in handing in art 
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award to the proper ipJEoei* of the court under Bee, 616 of the Civil iS7T* 
Procedure Code is nat an tipjtlivatvm,, (Roberta %\ Harrison, t L. It.., 


7 falb.;8S&) 


ART, 173* 


The application under art, 173 must further bo an application tot the 
exercise by the Court of powers which it would not he bo mid to f:xer “ ,,ii cft ti ol ) 3 
else without m. ch application* The article does not apply to applicatij in Ull , 
to the Court to do what it has no diseretion to refuse, nor to araplioa-■ ^yenied 
tioas for the exercise of functions of a ministerial edmrueter, (Kyiash y* by the arL 
liamasainC I* L* IL, i Mach, 172 ] Vifchol v , Yithcjirao, I. L, B*, 6 Bomb*, 

mi.) 

It has been further held that this article docs not apply to an applica¬ 
tion to reconstitute a suit and restore it, when after the decree a refer¬ 
ence i£i ordered, but the case is struck out of the reference list for want 
of prosecution. The article was not i a tended to govern every applica¬ 
tion to the Court in reference to its own list, such as an application to 
transfer a case from one board to another, to transfer a. rase to the bot¬ 
tom of the board or for change of attorney a, or ecf forth* ((J-oViud V, 
Riingomoney, I* L, R ft 0 Calc, t 60,) 

Art* 178 does not apply to an application by which a miscellaneous 
proceeding (as opposed to a regular suit) is mibmted* such as, an applm- 
tion for the custody of fttinprs under Act IX of 1361 : an application 
for a certificate, under Act XL of ,1856 or under Act XXVIJ of i860; 
or an application for probate or letters of administration (X t- It., 

6'Calc.,'707■; I* L* IX, 7 Bomb*, 213) ; or an application to fcho Disbriri, 

Court for the purpose of foreclosing a mortgage unde* Bong. Beg* XVH. 
of 1306. Those applications are not made under the Code of Civil 
Procedure* and are not gmerts with the applications specified 

in the schedule. 

As the Code of Civil Procedure imperativeln requires the Court to gi ant 
to the purchaser a certificate of sale after the sale has been duly con - 
finned, an application by the purchaser to set the Court in motion to 
discharge its duty by executing and delivering such certificate is not 
governed by this article. (I. To £» 4 Mad,, 172 ; I. L* It,, 6 Bomb,, 586.) 

The grant of a. certificate is hardly an act of ti judicial character* ^ 

An application to the Court by one of the parties to a suit after it has 
been tried, to “ pronounce judgment/ or by a party to an award after 
it has been filed in Court, to u judgment according to the award/ 1 
is not governed by art. ITS. (Miwar Dass v< Dosibai, 1. L. K-, 7 
Bo mix . HI A) 

As the Court is mthnmd to pub an execution-purchaser into possession \V r tcal ap- 
until such purchaser makes an application to the Court under sac, 818 pHchtioni 
of the Code, such application is governed by art. 178. The three years are ar&govera¬ 
te be computed from the date of the issue of the certificate. (Barsapa udby the 

Movvu, X L, It,, i Bomb*, 433 f Hiumumtrav v. Bubaji, T. L. ft M 8 art* 

Bomb,, 8$7.) 

A right to apply for the r/ rival of a suit for partition which bad been 
i! ■ >■'.'! i 1 igainst the otigInal d<■ ferulaut, who <Iied after the dpt*reis 
Imt before the usual commission for partition had been issued, a 
right which accrues from day to day* (Kedar r. Karra, J. K. B- f ft-Oaic*, 

120.) 

An application to amend a decree under sec* 206 of the Code falls 
under this article* (Goya Pershad y. Bikri, L Ij„ It., 4 Ail** 28,) An 
application under sec. 372 of the Code not having been specially pro¬ 
vided for, is governed by art, ITS. (I, L* it., 8 Calc., 837.) 

An application by the legal representative of a denroe-hfddfir for the 
cat, y of Ins name in the piano of that of the decree-holder is governed 
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3-877. by this article. The three years are to he computed from the time of the 

-- death of the decree-hold or, except where the execution -waa stayed at the 

AUT, 178, time by an injunction. (1, L. ft., 5 liomb., 2<J.) 

An application by a judgment-debtor ashing the Court to ascertain 
and determine how much the judgment-creditor has been overpaid m 
probably governed by this article. Such an application ia nob an appli¬ 
cation for nxmition withia the meaning of art, 179, ('See, Muthoora «, 
Mohunb. 23 W. ft.. 211.) 

An application to revive a previous application for execution which 
had been temporarily suspended by an injunction, or bv reason of an 
order under sec. 280 of the Code or other obstacle, is governed by this 
article. The three years are to be computed from the date on which the 
injunction or other obstacle is removed, (Kalyaubhai v. Ghanosham, 
1. L. 11., o Bomb., 23 ; Buti v, Nehal, I. L. It., 5 AIL. 460.) In Koodoo 
Payroo v. Syud Nam- Hosaoin, 23 W. ft., 188, decided under the old law. 
Justice Markby throw out a vague suggestion that the decree-holder 
might lose his remedy if he were dilatory #r nvgt/igent in pursuing it 
after the removal of the obstacle, 

It has beau held by a Division Bench of the Calcutta High Court, 
that au application co put up to sale a portion of properoy witioh 
the applicant has caused to be attached in execution of his decree is 
governed by this article, arid that the application to aslt such property 
must bo disallowed if made more than three years after the date of 
attachment. (Joobraj v. Buhoona, 7 0, L, It,, 424.) It may be doubted, 
however, if the:right to apply for the sale of property docs not accrue 
from day to day, so long aa the property remains under attachment, 

Au application by Government or Idle Secretary of State for India, in 
Council (e. g., au application under hoc. 411 of the Code) is not exempted 
from the operation of art. ITS or of any other article, in this Division 
of the schedule. (Appaya v. The Collector, J, It,, 4 Mad., 155.) 

Sec. 625, Art. 178 may apply to applications to the High Court under seo. '622 of 
Civ. ft. C. the Code, or mid or :he Charter Aet, but such, applications will, in the 
exercise of the Courfc’e discretion, be refused if not made without Aging. 
(Sec IHirga Persad v. Sheo Churn, I. L. It., 4 Alt., 154 ; Jit re ttntunck 
Lui.11 Chatter]ee, 15 W. It,, 51,8 ; In -e Madhub Cbunder Giri, I- L. It., 

8 Calc., 213.) 

Bee, 230, 251) of the (lode prohibits the grant of a, second or later sp- 

Civ.' P, plication for execution of a decree for the delivery of property or the 
■payment of money after twelve years from the (.into of its becoming 
final, unless the judgment-debtor has, by fraud or force, prevented 
the decree from being executed. The effect of this provision is to 
cut dvvon the right of a judgment-creditor to make an indefinite number 
of successive applications for the execution of an unsatisfied decree for 
money or other property. (Ashootoeh r. Durgaohurn, I. L. ft... G Calc., 
604.) Even if the second or inter application for execution is not 
barred by the ordinary provisions of the Law of Limitation (art, 17!)), 
it may be barred by the provisions of sec. 230, provided a previous 
application for execution had been actually made under that sert/wn., and 
such application had been granted by the Court under sec. 245 of the 
Coda. (l>e wan All v. Soroahtbala, 1 0 C, t, It., Ill; (S. G.) I.L, ft., 8 Calc., 
297. Sec also I L. 11., (5 (Julo., 501; I, L, ft , 5 Bomb., 215 ; I, L. It., 

2 All., 275; I. I, 1L, l Mad., 403.) An application on which only a 
notice under see. 24$ is is- ued, is not au application grunted within the 
meaning of see. 230. (Chengayu Apposaini. I. L. It., t> Mad.. 172.) 
The second or later application,here referred to ia a substantive applioa- 
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fion for execution under s*eo„ 3§tf> of tlie Oodo>and not morfily nn amending 
petition or an appKeattcm to carry on proceedings already riommerio^ . 
(PaTjaui *. Km#imone* 9 Q, 1. It, $>7,) Bat an application for procc^ 
against the person, or the property of the debtor, in adult: ton to or in 
lieu of processs already o1 % fca h i c d, is an iudepetidetit snbsfcantive ;i.pp'na¬ 
tion. (See Sr eon a tin ra Yusoof, 9 0- L. 334 j I- L. Tty 7 Boinb^ -d 1, 
217.) As to force or frac-iL see I. L R. ; 4 Mftd., 172, and L u. U., 6 

XTnder see. 230 of Act X of 1877 as it stood before it was amended 
by Act 511 of 1W&, it wa» iiecessiuy to aafcMy fcho Court that due mu- 
police had been used to obtain satisfaction under the previous oidei toi 
execution. Under fcha law as It rnw stamps, the question whether the 
decree-holder has acted with sufficient diligence or not does notarise. 
(See i: L. R.,6 Calc., «W.) 

The last para, of sec. 280 of the Code ot 187i gave three ycart. glace to 
holders of decrees which were twelve years old on the date on, which 
it was passed, vh. the 30bli March 1877. (Damodar 9* i- tiuni, I. L. R., 
7 Bomb.. 3H.) See, 230 of the present Code, which was passed on ton 
17th March 1882, gives decree-holders whose decrees were twelve years’old 
fni that 4atv a similar grace for three years from that date. i>ui, holders 
of Jqiero(? k ’ which wore Involve old on tbo 30th of March Iom j 1 , . 

any time ire fore the 30 th March 1880, arid which have once enjoyed die 
benefit of the throe years'grace under the Code of 1877, cannot chum 
another three yea re uuder the Code of 1882; A decree which has <mco 
become dead or unexecutable cannot be revived by a subsequent statuto 
without express words to that effect. (See MusbUruf whaJiu, i. h 
6 Alt,. 181), F. B., os explained in Miawiuii. v. Dimlat, I. L. It., b All., 4m. > 
A Division Bench of tire Madras High Court gone further and held 
that an application for execution made and granted under Bee. 23b or 

the Code of 1877, or any thing done under that section of the Code oi 

1877, cannot affect an application made after the Codo o* »v . came into 
force. It has been hold by the same Bench that a decree pi ' ebb. 
although it had enjoyed the benefit of the three years grace under the 
Code of 1877, is protected for another three years by the last para or see. 
238 of Act XIV of J 882. {Guuupathi v. Balaauudra. 1.1*. «•.< ;>«).) 

See. 230 of the Code of Civil Procedure, which is expressly referred to 
in arts. 178 and 171 ) only, do not control the provisions of art. it>0 ; so 
that a deoroo of the High Court on its Original Sf a may *»« executed 
evou after the expiry of the twelve years mentioned m sec. 280. (Maya- 
hhai v, Tribhuvandas, I. It. It., 6 Bomb,, 258 } Gaivapam v, BuUisundta, 

I. L. It., 7 Mad., m.) „ ... , , 

Period lime from which period 

Description of application. 0 j begins to run. 

* 179 .—For the execution of Three years; or, 1 The. date of the ile- 
n decree or order of any where a certified creu or order, or 

copy of the de* 2 (where tnero lois 

cree or order has 
been registered, 
six years. 


Civil Court hot. provided 
for by No ISO or by the 
Code of Civil Procedure, 
section ‘230, 


been an appeal) the 
date of the final de¬ 
cree Or order of the 
Appellate Court, or 


" * The. period during which the. Collector can exorcise, or perform in «spwof 
judgment-debt noyeabla property, or any b p«JL*dmT 

or duties conferred or imposed on him by secs. 82- to 3-0 «. 1 V 1 1(V f i... 
Code, shall be excluded in calculating the period of hmuatwu ‘PP™*® \ M 
execution oE any decree affected by the provisions of sec. «lh m ^ ; v 

remedy of which the decree-holder has thereby been temporarily dftpmect sec. 
Civil l J r^c€diu^ CtKlc, 


m<7 

Act XV 
oc 
1877. 

ART. 17! J . 
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Act XV 

OF 

1877. 
A.8T. 179. 


SECOND SCHEDULE—Th!m> Division: 

Description oi Application. of ^ nMon . 


ArPLKtATIpJfS— (covtd.) 

Time from w'licit period, 
begins to ruu. 

3 (where there has 
been a review of 
judgment) the date 
of the decision pass¬ 
ed on the veview, or 

4 (where the applica¬ 
tion next hereinafter 
mentioned has been 
made) the date of 
applying in accord¬ 
ance with law to the 
proper court fur 
execution, or to take 
some step in aid of 
execution, of the de¬ 
cree or order, or 

5 (where the notice 
next hereinafter 
mentioned has been 
issued) the date of 
issuing a notice tinder 
the Code of Civil 
Ih'oced lire, section 
248, or 

<> (where the applica¬ 
tion is to enforce any 
payment which the 
decree or order di¬ 
rects to be made at 
n certain, date*) such 
date. 

ii' xp l an u t i o n I -— 
Where the decree or 
order has been pass¬ 
ed severally in favour 
of more persons than 
one, distinguishing 
portions of the sob- 
joci-matter as pay¬ 
able or delivers bio 
to each, the applica¬ 
tion mentioned in 
clause 4 oi' this num¬ 
ber shall take effect 
in favour only of 
such of the said per- 


* The words “ certain date !I have been substituted for the words “ specified 
date " by Act XII of 1879, 
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oif 

9* application, of £$gj 0I , ¥ 


Time iVom which period, 
begins to rim. 


187 


i * 


soiift ( v their tepre- ARV ' 
sentativess as it hi ay 
be made by* JJu t 
When the decree or 
order 1ms been pass¬ 
ed jointly in favour 
of more persons than 
om 7 such applica¬ 
tion, if made by any 
one or more of them* 
or by bis or their 
represen tatives, shai i 
take effect in favour 
of them all- 

Where the decree or 
order has been pass¬ 
ed severally against 
IB o re p e r b o n s th n i1 
ope, distinguishing 
portions of the sub¬ 
ject-matter as pay¬ 
able or deliverable 
by each, the appli¬ 
cation shall take 
effect against only 
such of tire said per¬ 
sons or their repre¬ 
sentatives as it may 
be made against. 

Bu t where the decree 
or order has been 
passed jointly against 
more persons than 
one, the application, 
if made against any 
one or more of them, 
or against his or 
their representatives, 
shall take, effect 
against them all. 

M x p l u n a t i o n IL — 

11 Proper e o u r t ” 
means the court 
whose duty it is 
(whether under sec¬ 
tion 22ti or 227 of 
the Code of Civil 
Procedure or other¬ 
wise) to execute the 
decree or order. 


mo 
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Act XV 

OF 

1877. 

APT, 17ft 

Applica¬ 
tion for 

o xScutiau 
of decree 


What 
dmt&m or 
orders 
coi.no 
muter art. 
]7ft 


WJiftt: law 
applicable 

to appli'Xi- 

i Iona made 
niter the 
1st- Oct, 
1377* 


SECOND SCHEDULE—Thieed DtvisiWtr: Applications— (contd.) 

•** Application for the execution of & decree or order of tmy Civil Court 
not: provided for by No. iSO of by the Code of Civil.Proaedtire, see, 230/' 

An u application for execution" is a substantive application under 
see. 233 of the Code, or otherwise by which proceedings in execution tiro 
commenced, ansi not merely an incidental application to carry on pro¬ 
ceedings already commenced, (Soe C bunder Coornar x\ IHiogabntty, 
L X, IL* 3 Calc M 235 ; Pennul Hu q v. Ktsheumunee, 9 C, L, IC, 297.) An 
application which is in eubstr.nee an application made with the object 
of moving the Court to proceed in the matter of v. former application 
which had boon postponed or otherwise stayed in not governed by this 
article, (Tiaghubans W Sheo^annu X L.l$| 5 All., 2*13 ; las time v. Abdool, 
I, L Rq i Oslo., t 16 ; Bui i v< Nehal, I, L. R,, 3 AIL, lot).) But a sub$e- 
qaenfc application for im. altogether dlitinot process cannot be a 
continuance of previous proceedings. (L X, E„, 7 Bomb , 228 ; L L. R,, 
7 Mach, 595.) As to what is or w not tt fresh application, see notes to 
art. 173, and p, G55, infra* An application to enforce an a-grijjt^nt (sane* 
tioneri by the Court) by whudi nxcoution is deferred, but is liable to bo 
again proceeded with if the j ad gment* deb tor nrnkeu default in pay jug 
certain instahnenfe. is not an '' application for the execution of a 
decree," though such application seeks m a remit the execution of the 
original dep-rei;. (Bhatn t\ Piari. X X», IL, 5 AIL. 51H>.) An application 
by the judgin oat--debtor asking the Court to ascertain bow zinicli the 
judgnicnt-oreditoL has been overpaid, is not an application for the cm>~ 
tmtUm of a decree. (Muthoora v. Mohunt, 22 W. I!., 211.) 

Where in a suit for passes ion and mesne profits the Court reserves 
the enquiry as to the amount of mesne profits under see. 212 p£ the Code, 
the decree for po^:e^Aoii is only a part ltd decree in the suit, In such a 
ease there is to be n further enquiry after the decree, and a furtlutr decree 
in respect of mesne profits. There can be no application for rxemk{tm of 
the dm reefer mesne profits until the amount due Is ascertained. (Dtldar 
%\ Mujudiiiintesa, i, L, 11, i G&loy 02t ); Barmin Ferguson, 110, L, K, f s 7,) 

A Hu uimary decision or order as well as a decree or order made in u 
re$M$f suit faUa-within this article. Under sec*. 22, Act XI V of 185*), 
and art* Ithb Act IX of 1871, one year only was allowed for the execution 
of nummary doeteioiiH, such as those under sec, 6S, Act XX of 18517 (Bee, 
Minn Kcawari v, Juggttt, I. L. R, t It) Cato., 196. P, C.) No. 180 applies to 
decrees of the High Courts of Calcutta, Madras, anti Bom hay in the 
ernmfi:? > of their ordinary orijlmd civil jmdsulietion, and to orders of' Her 
Majesty in ComimJ. An order for eojSls passed by the High Court in its 
Appellate Side, on the rejection of a petition for leave to appeal to Her 
Majesty rv Council, is governed by art i 7ft (Sea Hurro t\ Bhupendro, 

L U R t 6 Onto., 201.) 

As bo the provisions of see, 230 of the Code, su?e notes to art, 178. 

Bo long nn Act IX of 1871 was in force, Act XXV of 1859 governed 
all applications for the i^eohtion of a decree parsed in any mh insti¬ 
tuted before the 1st April 1873, Act EX of 1871 was wholly repealed 
by Act XV of 1877, This latter Act coiiaams no saving clause similar 
to that in sec. 1 of Act IX of 187L which made the Act of 1871 
inapplicable to any suit, or fco any application in my suit, instituted 
before the let April 1373, Arts, J70 and 180 of Act XV of 1877, tbore- 
fore T operate from the date on which they came into force as regards 
all new applications for execution made on or after the 1st October 
1877. (See Boo ha,ram v, Abdul, 1. L. It,. 11 Cab 55 \ 3uggomohun i\ 
Lnohmewur, I* L, ii , 10 Oalo,, 74$ ; Gtirupirdapa v. Virbhadrapa, I, L, XL, 

7 Bpibb*, 439 ; and pp. 210, 211), and 507, nuprn.) 

By reason of the provisions of me,. Act I of lSf>3, applications for 
execution made before the 1st October 1877 and pending on that uaU 
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are governed by Act IX of 1871 or Act XIV of 1859, adoording oa the 
suit ia which tin- decree was passed was instifcufeed aider or before the 
1st of April 1878, (See t L: K., t() Calc., 718. and p. 707, .mpru ) 

Eor the provisions of sees. 20 & 21. Act XIV of 1851>, on the subject 
(if execution and the interpretation pat upon them, ueavG W R rir-ja 
93. F. B.j 7 W. It., Mfi, P. B.i .14 \Y. ID, P. 0.. 21 ; 17 W K S’ 
r. C.; 11 B. L. B„ 28, P. 0. ; 21 W, R.. 07. 1\ C .: I. L. It.. 2 All’ ifa V 
C. ; I. Jj. It., (t Oftlo,, 47. P. O.; arid I. h. It., 10 Calc., ] « 6 , F. C ’ 1 

For the provisions of arts. 1G7 A 188, Act IX. of 1871, on this B ubi»ot 
and the in borpntt,noion pub upon thmb, see 21 \V It, 410 • 92 w ‘it 
hi 3, F. B. J 23 W. H,. 282 ; I. L. R„ 1 All., 231 ; I. L. R„ 2 Cafe. 3Sfi J 
r, ; I t, It.. 3 Calc., 230, F. B.; I, L, It., 3 Bomb., 201; I. L lt.,10 Calc ' 
&$)» ir f B + 

\V I lore Cm informal application for execution is nob dismissed hut 
allowed to ho amended, the date of the amendment is not the date of 
the application, The original date on which the application was first 
made ,s the date of the application, (Fuzloor «. Altai I r, tj 
10 Calc., oil.) See notes to sec. i, 

On the prescubaiion of the last of a series of auplications mndc for 
the execution of a decree, the Court may, and should, consider the 
question whether, on the date of making a prior application, the decree 
sorigut to bu enforced Was barred by limitation. The fact that the 
judgment'debtor, though served with a notice, under sen. 2(8 of the 
Code, did not. on that occasion, appear, or urge the plea of limitation^ 
will not aftect the question. (Sec 10 W. 11. F, B., 8.; and J. L. R 
;! Calc.. 518.) If the Court .did not then (for alleged want of authority 
or otherwise) adjodimhi \ipon the question of limitation, it will not be 
demarred from trying the question now. (Delhi and Loudon li nk t>. 
Oichaid, 1, L, i .,, ,•> Calo., .11, 1,’. 0.) Bub if the Court, cm such prior 
application, had ordered execution to issue, or Jhad otherwise adjudicated 
upon the question of limitation, it would bo now precluded from tryiim 
i.ho question again. The prim t/rle of the general doctrine of iY.y in dial f a 
applies to execution coses. (Sec Muugul Persad v. Criiakant i 1, p 

N Calc.. 61, P. O.; Brakixftd * Rupkuari. I. L. IF. G All,, 2fib P C and 
Bandey v. fiouiesh, I. L. it.. 9 Calc., Go. See also pp. 98 and $U, .w’pm) 
A court to which a decree has been tr&usfomid for execution Inis 
jurisdiction to determine whether or no such decree is bar-red by iinuta- 
10 W I, L. It..o Calc., 8i)7 ; and Leake », Daniel. 

For purposes unconnected with c.v-n'utio7i,. the mlidUy of a decree is 
mit affected by an application for its execution being barred by limit- 
irfaon.Juch a decree, even if ex parte, would still he conclusive evidence 
or matters decided by if. (Birchunder r. Ilnrrish Chumler T f u 
3 Calc., 383.) . ,J 

Where a certified copy of the decree or order has been rtphterod., the 
decree-holder gets six years instead of three years to execute bin decree 
Die period of limitation in the ease of an ordinary decree is to he 
computed from the date of the decree or order, if thorchaa bean Or) no 
(JO no review of judgment, (c) no previous npMnttUou for 
fixecntiou or to take soon step- in aid of execution. and (el) tio noth;- 
i-n.cd under sec. 248 of the Code. But where the decree or order directs 
a payment to be made at a certain future date, the period of limitation 
.or ;m application to enforce such payment is to bo computed front 
such date, and not from the date of the decree or order. A decree 
Jw possession and mesne profits to be ascertained in execution h so 
Dir as the decree for lucsue profits is'concerned, only an iuterkteu- 
■ $ oz'Uc? wjiicb doea uol* become & final dtevee until the amount i)| 


Act X V 

OP 
1 877, 

Am. 179. 

Kwf4|$jp 
in Act 
XIV. 


tinder Act 

IX. 


Dntv of 
applka- 
tiom 


Vdjfidien- 
fcioii of 
qfve&tiiMi of 
limkutiom 


Harm! 
fleered not 
invalid. 


Period 'w 
3 or ^ yeora 
com i> mcrl 
from wliat 
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1877. mesne profits puynblo by the judgment-deb ter is asearitnued and 

- directed to be paid, (fiiiroda *. Fergusson, II C. h. K., 17. See also 

AET. 179. i, > tJ , Ii., 4 Ctdc. r 629 | I. L. It., 8 Mad,, 137.) 

(>j_ o. The meaning of the words “ where there has been an appeal." or of 

Where the words 11 titr jiiud decree or order of the Appellate Court,” has not 

there has yet been definitely settled. There can be no doubt, however, that where 

ten nu the law allows an appeal from the decree or order which is sought to 

appeal. jj e executed, and an appeal has been actually preferred against, such 

decree or order, and admitted by the Appellate Court, the date of the 
iinal decree or order of the Appellate Court is the point l‘r obi which 
limitation runs. 

The period of limitation is not to be computed from the date ot the 
original decree, although that decree is affirmed by the Appellate Court. 
(See Luijfman Pecs had v. Kiaben Persad, 1. L. It.. 8 Calc., 218, F, B.; and 
ttamohum r. Lukhikant, 16 W. R„ F. B., 1 .) The decree, of the Appel¬ 
late Court is the final decree and the decree in the case, whether the 
decree of the lower Courtis reversed, or moclifleiior affirmed. (Ibid:) 
Xfe has been bold, in some eases unconnected with the interpretation ox 
this article, that an order allowing an appeal to be mtMraim, or die* 
missing; an appeal for d fttnh % cannot he treated ns the final decree in the 
case, (See Hingan a. (liuiga. l. L. II., 1 All, 293 ; Gour Clmuder t>. Gott* 
MohiLD, 5 W, E., Mi'se., 11 ; Virus ami v, Monuomany, 4 Mad., 32.) Simi¬ 
larly, it has been said that an order dismissing a special appeal without 
confirming the decree of the lower Court does not supersede suc/i decree. 
(17 W. jt,, 292, 397, P. C.) But these questions do not aviso under cl. 2 
of art. 179. Limitation as regards the execution of the original decree 
(supposing it hat not been reversed or modified) runs from any final 
order passed on the appeal. _ 

liven whore ex,edition bus been applied. for oefort: the date ol too Appel¬ 
late Court’s decree, the decree-holder will, in a mhstqnm'i application, be 
entitled to compute the period of limitation from the date of the Ap¬ 
pellate Court/s decree. (Venteafcatafl^nlu v. STaraiKiah, I* Lull., 2 Mad., 
174- Sue also I. h- It., SAIL, 763.) 

In the opinion of a Division Bench of the Calcutta High Court, oven 
in a case where the law does not allow an appeal from a decree, the order 
of the Court to which an appeal luis aatnalhj oeeii preferred, rejecting 
the appeal pn the ground that no appeal would He, in the fibftl order from, 
which limitation. runs. (Wazir Mahten v* Liilijfe Sin g, I. L* K., 9 Caka, tub.) 
Ill mjfl case it was observed by the Court that an$ order by which an 
appeal m disposed of, is the Onal order of the Appellate Court, 

Where im appeal is presented but not admitted or registered* on the 
ground of deficiency of the court-fees, it emmet be said that them 
<< has been appeal v within the meaning of this article. (Dinnut t\ VVajid, 
I, L. R- 0 All., 439*) 

Appeal The language of this clause is not inapplicable to cases where a part 

against a only of! a decree hm been appealed against. But it ImB been h-U that 
pru t of the w here one of three defendants against whom a decree has been passed ap 
decree. ^ against the decree only so far as it affects himsvlf and hie *hare of the 

property, or where the decree against which lie prefers an appeal does 
not proceed on any ground rriHwtotL to all the defendants, the appeal does 
not: prevent time from runnings far as the noii-appetding defondants arc 
concerned. Where* however* an appeal by one imperils the wfarttt decree 
(boo sec. 544 pi the Code), time jfces not. run against the decreomoldor, 
even so far as the non-appealing defendants are rxmeerued. (Bee 
Hurro Prosad a Enayefc, 2 0. L. Ita 171 ; Mill tick v, Mahomed, 1. 
U It, 6 Calc** 194; Sangram vl Rujarafc, I. L ( Lt, 4 AIL, 36.) In O im- 
gamoyefc v. Shib Bunker, 3 C L, R., 430, and Busant Lai v, jNuj- 
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munnissa t L UR, 0 AIL* 14, this qualification o.F ike language of the i m ^V 

article docs not appear to have been approved o t. In the former cape _ * 

it was oinervfld, that in el. 2 of this article, « there are do qualifying- .» T p*q 
words as to % whom the appeal us to bo made, or whftt the nature of ' J ,x ' u * 
this appeal to ho made shouM r>9 : but simply that when there A#.v been 
uu, appeal, tlao time shall fiegin to run from the date of the final decree 
or order of the Appellate Chart/’ 

A sued B for possession of certain land and to recover damages. The 
Mimsiffi decreed possession, bub dismissed tire claim for damages. On 
appeal, the Judge affirmed the decree for possession, and remanded the 
case for adjudication os ix> the amount of damages due. In tp^cxhl 
appeal to the High Court, the Judge’s decision its to pos mission was 
modified, but his order of remand was not interfered with. In the mmn~ 
tlmu, the MimsifV decreed damages, and on appeal tha^t decree was confirmed 
by the Judge, An application for execution of this second decree of the 
Judge is not barred if made within three years of the decree of the 
High Court (Bee Imam t\ Ha^aadhi. I. L, It,, 1 All., fids.) lu fhm 
ease Lhe appeal to the High Court against the whale decree mperiilerf 
the Judged order remanding the case as to ulie claim for damages, and 
the second decree of the Judge awarding damages might have been 
nullified if the High Court had interfered with the order of remand, 

WI i o re, h o we v e v, as n i t f a r pom essi on of 1 an d and o f mo v e ab I e p rope r fci e a 
having been decreed, defendant appealed as regards the mormhUn only, 
no question being raised in the Appellate Court in the matter of tho 
bind, it was held that (under wee. 20, Act XIV of 1850, which mud:: no 
reference to appeals) the appeal and plaintiff's appearance in the 
Appellate Court to resist the appeal did not serve to keep in force the 
decree for the Imd. (Sreenath v n Brojonath , liS W, It,, &0!\) Where 
the High Court, affirming the Judges decision in part* remands i he 
case for further investigation on certain points, and a final decree then 
passed by the Judge is subsequently upheld by the High Court in its 
entirety, limitation runs from the date of this laxk judgment, fSlmik 
Fuxl f. Doohm, 5 \V. lt P1 Misc,, 6.) 

The appeal referred to in this clause is apparently an appeal from the Anpea! 
decree or order which is nought to he executed, and not an apj^jpfrom an frim nrders 
order dismissing an application to set aside the decree under sec. ] OS of in prpmd- 
the Code, (See Shoo Fereitd r. Aiirudh, I. L, B.. 2 All., I 75.) But in in$* aft**- 
Lutfiil IIuq w, Shumbhudin, I. L, It,, 8 Calc,, 24B ; it was held that as decree, 
such an appeal really kept the decree open, it wm an appeal within the 
meaning of this clause, Similarly it has been held that where tin app .uil 
from h decree pEwfeed on a review of Judgment, sets aside the decree 
made on review, mx application to execute the vritjiml decree is not bar 
red. if it if* made wlfc&m throe years of the order in the appeal. (Narsing 
f t\ Modho. I. la; B,, 4 All., 274.) An appeal from an order passed ir* 
mmrw of exnnttifm of a decree id, probably, ml m d&peal within the 
meaning of this clause, though w!tore the order of tho Appellate Court 
in fclxe execution proceeding is it elf capable of being executed, sm 
■ application for the execution of such order will net be barred if 
made within three years from the dut.e of the order. (See It id ad i\ 

Maiku, 1. L, R., fi Alt, 23<C) Resisting an appeal preferred by tho 
judgmouWbjbbor from an ardor in an execution proceeding, is not 
suffidl&it to keep alive tho original decree, (Kristo & Mahabat, I. 

1. fS Calc,| 505.) 

Tho word * appeal ‘ inohules an appeal to Her Majesty in Council* Appeal 
and tho Judicial Committee of the Pri vy Council is an li Appellate iublurfos 
Court, " within the meaning of this article, (Na ming ?*, Narnia, I. L. JP.P^Uo 
U M 2 Alb, 703, See also Oopal y, Joy ram, I, L. lh ? 7 Calc-/020.) q II ? v } 
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If bbe application is to enforce an order of Her Ma jesty in Oemhoii 
affirming a decree of the High Court on Its appellate Bide, art-. 180 will 
govern the case, in the same way as it goverrm fiueh orders oil appeals 
from the onplmd mU of the High Court/ (Luehmau v. ICfeheu Persnd, 
I, L. It., 8 Oalo*, 218. F. B.) If, however, the applloatioo is only to fianKmte 
the decree of the High Court, the order of Her Majesty in Council will 
give him a now start under cl. 2, art. 170. (See I, L, E., 2 AIL, 783.) 

^ {Where there km been a review of judgment) the date of the 
decision passed on the review*”-. It is ohly where an application for a 
review h&| been p muted and a decision passed on review, that this 
clause applies. 

Thiseihase does not indicate as to how time should tub when the 
review is confined to a part only of the judgment and decree. ^ But 
it has been held (in a ease unconnected with the consbmetion of this 
clause) tli at even who re the application for review is granted in part, t ho 
amended decree is tlw Midi decree in the case, (Joykissea m. Ataoor, 
L. L. IL,G Calc,, 22.) Under Act XIV of 1.8*9, though nn 
for review did not keep a decree alive, opposition to tho application by 
the decree-holder was treated as u proceeding taken for hoe prop the 
decree inforoe, (Bibee Luteofan v> Raj Hup, ID W. B,, IS*.) KesLsLm; 
an appeal or a review does not give a now start under ActXV of 18* # . 
Hexis/hi;/ \s not applginff* Besides, in the Case of an appeal, nothing 
ia done in the proper or first court. (See Kris to v. MnUauat, L L. It., 
5 Calc.. 5S}o*> 

Under el, 4 of art. 170, limitation runs from “ the date of apply* 
in# in accordance with Imp to the proper court for et vetmtion, or to take 
some dep ut> aul of e&Mption of the decree or order,” 

Under sec. 20, Act XIV of'lSS®, limitation ran from ihe time of “ some 
■praectiilrntf to effort o the decree or order, or to keep the same # force: 
GridTpr arts. 107 and 108 of Act IX of I-oT l. limitation xm from ” tho 
date of Mjpfy&ig to the Court to enforce others in force, tho decree or 
order/’ Under Act XIV, every application for execution honS. jldo 
made, and all acts done either by the Co nit or by an officer of th a 
Court, or ibon& fidtf by the applicant, for enforcing a decree or keeping 
it in force, was sufficient to keep .alive tho decree. But the mere pen- 
dfiiicy of proceedings struck, off the file for want of prose# u twn v/a^ 
notsuillcieivti (Bam Salmyo v- Degum Singh, 6 W, B.. Misc., 08* F- B ) 
A merely oolorahlo pronee.dmg taken to save the lima was. insufficient* 
(Tabbur a* Mottic, 8 W. It., SOIL) So long as there wm a litte cmU»Htio 
between the parties, the pcmUuvoi ot a bond jido proceeding in which 
anch contest arose took tho c m$ out of the operation of limitation* 
(Maharajah??, Bui mm, 14 W, It., P. 0 M 2L) Where an execution-sale 
was stayed on condition that the subsisting attach numb should remain, 
in force, the striking off of the execution-proceedings did nob aifeofc 
the rights of th e d c e ree-h o hi or; ( M ungul Persa-d r. (Irijuknnt, I L. 1L, 
8 Calc., 51, P. 0.) An attachment operated m a continuing proceeding. 
(I Mad,, SLfl d A bona ft tie application made to a courr mtJdfnt jooy;- 
dicbUrt, might be snfiimejit. (Bind a 11 ?; Bu<Mdai*,I. L, ft*, 2 All., CULP, 0.) 

Under Act IX of 1871, » perfectly abortive ftppiimfcion^ which: wm* 
meant by the OKeontion^cveditor to bo abortive, and under which nothing 
what r vor was <tone, sorvefI to jfceep the decree alive fo 1 1.hreo yere f fo111 
tho date of ^Jich application. It wan necessary that- the applicahion 
should have boon made frrmi? /ti/^ with the object of reaping :ho "rnifca 
of tho decree. (Kshan ObuiKlcr y. Prauuatli, 22 W It., 512, i\ L> J I- aiz 
Bux Sadut Ali. 2* W\ B.. 282.) The of an application dul 

not sot /o to keep the decree in force. Limitation commenced to run from 
the date of tUe appHcaiion, and not from the date when such application 
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was disposed of* (2$ W. IL, 282.) It was otherwise under Act XIY of [,850. iq -77 

(Shurtifc 0 . Abdool, 23 W, R. t 327.) ^_' 

It was at first laid down by the Oaloufcta High Court that an <f appli- j^ v 
cation to tikfarH a decree ’* in Adt IX of 187J meant an application 
(under see* 212, Act VIII of 1852, cotreaputtdilig to sec, 235 of the 
present Civil. Procedure ''Code) by ■which proceedings in execution were 
rom^ummdi tuirt not an, application of an incidental, kind made 
daring the pendency of such proceedings. (Gkunder .Coomarr. Bhogo- 
infcty* I* L* R,, 3 Calc*, 235. F. B ( ) It wa* also suggested in this. x 
last case that under Act XX the dec re Beholder could apply to the 
Court tiwplioitev “ to kopp the decree in force/’ and that he conLl get a 
mnv start from the date of such, application* In Ambiea Peread r. 

Sunlhari LaU (I, L* E., 10 Calc*. 85V m B*) t Sir E. (birth, 0. d,* explained 
the -former Full Bench ruling, aud daalare I that tho language mod by 
the Court on that occasion was unduly mu*row. An application for the 
issue of a afyle proclamation during the petikleiioy of an execution-proceed¬ 
ing it hafi 1 been pointed out, an 41 application to enforce the decree/ 5 
but paymmt into court? of tire costs of a proclamation of sale by vkititau. is 
not moh an (tpplwi&Hm. Tiie learned Oh.ief Justice did non in this case? 
say anything m to the meaning of the words u to keep the decree in force/' 

An application simply jo king the (Dcrntt keep the decree in f orce ” 

U seldom heard of in practice* and is not provided for or contemplated Awlvhr* 
in the Code of Civil Procedure* The interpretation which was put mmpiy u* 
upon the same words in rso. 20 0 / Act XtY of 1859, was probably k^p'the 
adopted by^ the Legislature in 1871. But that which mm a prapcwHitf} decree iu 
under let XIV was riot necessarily an ttpplhmtkm under Act IX* The force, 
words to enforce 51 or “ to keep iu force!* are not to be met with.in 
cL t of art. 179 of the present Limitation Act, The words “to take 
some step in aid of execution 51 are somewhat more comproheosive. 

(See I* L; It*. 10 Calc-, 851, 853*) But these words or any ether words iu 
art. 179 do not cover an. application which $im,ph/ asks the Court 14 fee 
keep the decree la force/’ Such an application is nob made in accordance 
with any provisions of the Code, and cannot give a mow start. (Guru- 
padnpa *. Vlrbhadtapa* Li,. B,* 7 Bomb., i59.) 

The point from which iimifcatiou runw under tins clause h the date AtmtM# 
of applt/l.yf for st'Wmf/ton . under sec.. 235 of the Civil Procedure Code, or for execu* 
the date'of ‘tppf.yUr/ to take somo Hep iu aid of execution. The appli* Urn, or to 
cation in net .however* be made to tbo proper court ami in accordance take so tire 
with him. The question., of the htm*i fi4$$ 6i r the application does n.ofc- step in «r.I 
arise under this Act, us ib did uot under Act lit of 1871. The fact that ^ exAh- 
a p rooecd itig I a ok 0011 tion Tias been pe ti A i Jig for som 0 ti in e is n ofi taken ^ 0lt 1 1 
into cojisidcj aliou. It is the date 0 ! applyintj to the C^uri to mmimciuui Act ^ 11 
oxacntion-prococdiBg:^ or to hihv Him xtep during the pendency of such 
proceedings* winch, lias to be considered* The date of applying' means 
not any day on which an application may be pendui/f. bat a certain day, 
the day when if. is made of presented. (See Fakir ??. Ghotam* T L. 1L, 

1 All., 580, F. B*) The tg/rmination of an execution*proceeding does nob 
give a new start, but if an application properly made has not been finally 
disposed of, m consequence of an in junction or sonic other obstacle, 
the deureodiojunr may treat his fonnei: application as still subsinthig, 
and (within three years of the removal of the obstacle") ask the Court to 
proceed upon it (See I* Lv It* 5 Bomb * 29 : L L. B>* 4 Calc*, 115, and the 
notes to art* 17ft/) If. after the removal of the obstacle, the dcercr- 
Jiolder asks the Court to ismie a new ]»roces 3 of abtaohmeub or arrest for 
which he bad not applied before, his application must be treated as a 
tresu appUcathm for execution and not merely ns an application to 
cmitmuti or revive the former proceeding* (Srishnaji v\ Auandmv, 
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I ii R., 7 Bomb., 233 : Khau-mmisan ■». Gauri Shankar, I- L. R-. 8 AIL, 
<18-1 ; Viratsanii«. Athi, I. L. Ii., 7 Mad., 593; Kamsunduc *. Gopesaar, 
1. L, II., 3 Calo., 716.) Whore money deposited in court, or the sale-pro¬ 
ceeds of the debtor's property, arc paid to the decree-holder, and the 
execution-proceedings a,refinally disposed of. but for some reason or 
other the dee roe-holder, being obliged to refund the money*, applies. for 
execution. hU application is nob necessarily an application to continue 
tho former proceedings. (Sea 31 W. B. t 113 ; I- U, R,,'8 AIL, 464 ; arid 
compare 1. L. R., 1 Calo., -tin.) 

An application for the execution of a decree made to a proper cots.ru 
by | proper person is an application made according to lute, although, on 
considering the application with the decree, the Court may rei use the 
order sought, on the ground that it is not warranted by the terms of the 
decree. An application for the partial execution of a joint decree by 
one of several decree-holders is, in this sense, an application in accord¬ 
ance with! law, and would serve to keep alive the right to execute. 
(Pon n am pi lath r, Peunampiloth, I, L, It., 3 JXiid,. 79.) Rub the Allaha¬ 
bad High Court have, in more than one case, considered such an appli¬ 
cation. as not made in accordance with hiut, that is, not its. accordance 
with the provisions of sec. 231 of the Prooedure Code. (See The Collec¬ 
tor in Surjun. I. 17, it,, 4 AIL, 72.) Where the Court in. execution can 
only forward copies of its decree for the hifonnnti/m of the Collector, an 
application for tins issue of orders to the Collector (in execution of a 
Civil Court decree in respect of certain settlement proceedings) has 
been held by the same Court to bo “ not in accordance with law.” 
(Mohammad v, Kamila, I, L. It., i AIL, 34.) It has been held by tho 
Madras High Court that an application may have been made 11 m accord* 
mice with law,” though it was insufficiently stamped, (Ramasami v, 
Sosbayyangar, I. L. R.. 6 Mad., 1ST.) 

An application hy the real tranufeiee of a decree (to oho Court WjtteU 
passed the decree) to execute the decree, is a valid application under 
sec. 232 of the Coda, but an application by the benamtlar is not an 
application made “in accordance with law.” (Abdul v. Chukhun, 5 0. 
L. IL. 233 ; Deuonath it. UUb, T. L. It., 9 Calc., 633.) An application for 
execution by the legal representatives of a deceased decree-holder is a 
valid application. An order for substitution of names on the record is 
not a condition precedent to the attaching of the representatives' right to 
apply for execution. (Naniyamvr, Karruppa, 6 Ind. ,fur., 411 ; RiVfixJJQG,) 

Except «ader see. 233 of the Code or under some other express pro¬ 
vision of tlio law, an application for execution must he made by the 
decree-holder then, on the record. (See 24 W. R„ 1.0,) p But where, owing 
to an error in procedure, a deoree was passed in favor Of a turn, m 
the name of an agent of the firm, and applications for execution were 
made by a person who succeeded such agent as the agent of the firm, it 
was held (under Act IX of 1879) that these applications, however 
irreiMar, were not vnvnlid. (Lachmau D. Patni, I. L. R., 1 AIL, 610.) 

An application made after the time prescribed for it, is not an appli¬ 
cation'made “ in accordance with law.” (Nilinoney v. Ramjeebrm, 8 CL 
L. U.. 335.) But if such application is granted by tho Court, and such 
order is nob set aside on appeal, the judgment-debtor will, in Hun re, be 
estooned from questioning the validity of tho application, (See L u. R., 
SCalc., 51.) If an application for execution is refused on the ground 
that it is barred, and tho order is nob set aside on appeal^tho decree- 
holder can not make n fresh application. (1. A R., 9 Calc.. 65.) 

The application must also be made to tho j/rvfx.'r eoort, that is, it must 
be made to the court whose business it is. cither by transfer or other¬ 
wise, to execute the decree. (See ExpL If, and ITolmsb v. Poonm, 21 W. 
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I?,,j 111),) An application to the Judge's Court, in respect of a decree 187;. 

passed by the Court of; tile Muiibd? or Subordinate Judge, is not an- 

application to the proper court, unless the decree has been transfer red art. 171), 
to the former court. (See L It., 3 Calc., $$5*) Even a bv/ift ft<U 
application made to a court without jurisdiction is not an application 
to a proper court, but the time during which such application was 
pending, before it wn^ finally rejected, may be excluded in the compu¬ 
tation of the period of limitation, (See sec. U.) 

Even ah 'oral application by tho decree-holder ov his vakil to take Applying 
some step in aid of execution is an application within the meaning of to ralco 
this article, (See Auiar t* m Tika, I* L r R. f 8 All., 139 ; Ali t\ Guru Per- sour 
sad, I. IL R,, 3 AIL, 3»U ; Dhamnamma v, Subba, I. U 7 Mad., 306.) m akl Jr 

An application for the tmmfar of a decree, under the provisions of GX '' LUII " U 
sec. 223 of the Code, is a slep in aid of execution. (Dutchman v, 

Maddan, X, L. IL, 6 Calc., 313 ; Collins ". Mania Enksh, 1. L. B-,, 2 AIL , 

284,) An application to r^tran t \thr a decree to the court which ori¬ 
ginally passed it, is also a step in aid of execution. (Krishnayyar v. 
Yeiihayyarj I. L, It,, 6 Mad,, 81.) An application to take some step iu 
aid of / xeeution in not necessarily an application for a warrant of 
attachment or amsjl It includes an application which, is in the nature, 
of. a mere preparation to apply foe execution, An application to get 
something without which ;m application to attach the debtor's property 
cannot be made, is a stop in aid of execution, provided the appUcatioB 
is made to the court e thing the decree* (Kunbl Se&h&girc* f. tu 
R,, 5 Mad., HI.) An application for a certificate of heirship, or an 
application for probate or letters of administration not being an applh 
cation to tho court merwtwtj the decree, canned' keep alive the decree, 
or give a new start, (See I Mod,, 8i) t 148,) 

An application for attachment or arrest is art application to enforce 
tho decree and a step in aid of execution, (See Jamnadas 1 v, 

I. Ii. E„ 5 Bomb., 204*) 

It has been held that the deposit of nitmneo fees, that i% co^ts of 
bringing certain property to sale in execution, is a step in aid of execu¬ 
tion. (Badha Profrad v. Sunder tall, I, L, 9 Calc., 644,) An applica¬ 
tion for the issue of a fresh proclamation of Bale is an application to 
enforce the decree, and therefore a step in aid of execution* (See A mar 
Sing Vi, Tika. X, L. 1L. 3 AIL, 132; Ambica v t Simlhaii, I. L. R* ? 10 Calo.ji 
S5L F, B, But of, I. It. I! 3 AIL, 484*) 

An application by the decree-holder to mimmou witnesses in a pro¬ 
ceeding originating in a claimant^ application objecting to the attach¬ 
ment of property in execution, has been held to be a step in aid of 
execution. (Ah i\ Gur Ihasad* I. Ik R., 5 AIL, 344.) 

An application by a deeree*hplder pruyihff that) the objections taken 
toy the debtor to the sale of property should be disallowed and tho sale 
confirmed^ is also a Bbep in aid ot execution. (Kowal v. Khadim, I , L, IL, 

6 AIL. 576,) Confirmation of sale by the Court of its. mm motion is 
not such a stop. (Mohendro Motion dro, 10 0, L. 3EL, 330.) 

Whore the vakil of the decree-holder partially consents to the 
debtor's application bo postpone the sale of the properties attached, but 
inputs tVmi -wm of the properties should be sold at once, the act of the 
vakil is a step in aid of execution. (Dharamimum Subkn, I, L. XL, 

7 MaiLI 80S. Bat of, L L, It., 8 AIL, 484.) 

An application by the decree-holder to stay the sale but to (Umtmw 
the attachment, is one to keep in force the decree and. peifomn f, a 
mp. hi aid of execution, (Sec Nukauna t\ Bauisami, I, U LL } 2 Mad. > 
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An application by a decree-holder for the postponement of a sale, on 
the ground that be has allowed the judgment-debtor time is not a ste_p 
in aid of execution, (Mamath t\ JDabi Bakah, I, lu Jl., ^ ui , mh * 
Bat see I. h. B.. 8 All,, «20; 1.> R„ -i All., 60; »od 0 C. L. B, olB.> 
A written application by the Jiuhjuient^debior praying* foi atiuitiouai 
time tor vaymmt of the' amount of tbe ^ decree, though not a in 
aid of execution, is an acknowledgment within the meaning of sec, l\K 
(Toroe it?- MAhpuied, L L< K., 9 Calc,, 7BO.) T 

An application by a decree-holder to be paid tho proceeds oj a^cte 
in execution, is not ao application, to take a in aid of extfvfrQn, 
(Hem Oh under n. Brojo Sooixdery., I, h, B*. 8 Calc., 89; Fazl Imaiit v. 
Mitt a Singh 1 1. L. B.. 10 Calc., M9. See also L L. R-, 1 l Calc., 2u. But 
g W\ It,. 274,) The Madras and thc Allahabad Kigb Courts are or 
a <iiffci:enfc opinion. (See Venkataraya-la ?\ Narrtdmha, I, L, U., 2 
174 r Panm Sing n. Jawahir, I* L. B., 6 All., B66.) 

An application by the decree-holder to obtain leave to bid for some 
property then up for sale is not an application asking* the Court to take 
any step in aid of the execution, (Tome Mahomed; I* B lU ■> Calc,. 
730 ) The Calcutta High Court has in several case * constrtied tho 
worth of this clause Im'lifwralfof than some of the other High Courts 
Where, after an execution case has been struck off, iiti application is 
made by a person whose Staple hast not been substituted for that ot the 
decree-holder on the record; to get back the copy of the decree, m$k 
a indication, ul then - h made for purposes of execution, canpot be corisKleyed 
as a step in aid of execution, (See Ounga % Debu I* lx It - 11 LaSm, *,) 
Wherr during the pendency of an applioawpn for execution, tae 
decree-holder dies, and his son not only applies to have his name sub- 
Btitntad on the record, but prays that money should be levied under the 
decree and paid to him, his application is an application to aifvree the 
decree, arid therefore a step it* aid of execution. (Govirul v. Appaya, 

X. L K., 5 Bomb., 24(h) , , , 

A notice to show enuso why the decree should not be executed issued 
by the Court under sec. 20 of the Dude. gives a new *toirfc. al thangh the 
pr^celin.g nppLiontion for execution in defective or irregular. (liehnri- 
la.ll - 11 , Salih Ram. T. L. IB, 1 AIL, 07C.) 

The date of issuing tho notice is the date on which the order direct,ing 
t.he issue is signed by the Court. (1 Weekly Notes, Allahabad, i 47 ; 

^The ^issne - of a writ of attachment or a warrant of arrest docs not 
give a new start, but an application for such a writ or warrant (being 
a step In aid of execution) does, . . 

In the case of a decree payable by instalments with a ttiat, 

if default be made in payment of ono instalment, the wAdWahaJi boccune 
due, limitation, runs from tho date of the first default So bo as the 
execution of the vsketto decree is concerned, even where thedeoroe-uoBe-r 
waives the benefit of the proviso, lie is not entitled to count the period 
of limitation from the date of any subsequent default, (Hoe Dnlsook ^ 
('humus I L. It., 2 Bomb,, 1156 ; Shibdat v. Kullrn Dorsad, i. L. b... I AU., 
44| f ilnrifitullah v. Kally. I. L. R., 7 Oalc,, 0 ; and tho notes to art. 7n, 
at p. 58$, tttvr,i.) The anna rule has been applied to a case whore a 
decree for possessim of land contained a proviso that so long an the 
defendant paid the plaintiff Ks. 180 a year in three mstabnouts, the 
decree should not bo executed, but that if default were ma le m payment 
of three such instalments, the plaintiff should be ms titled «o delivery 
of the laud. (Ugronath v, Langaumuni, I. L, R-, 4 AU., 8d.) As to when 
the decree-holder maybe estopped from enforcing the penalty under ?uob 
a proviso, and when he may bo estopped from reverting to an e«Uuw 
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moot of tlic iasiahnmts, soo Eadha Prasad if. Bhagwau, L 

'* A. 1 * mere” nqrcewmt of the parties, by which the decree-holder bind a 
himself tu accept paymelitoe his decree by mstahnents, dqen not I hl b 
the ease under this clause. Lirai baiaoti in such a case runs, as usual, f uun 
the Eof the decree. (See KnstuKomu] V. Kurr^fejc^t.l^ 

P B n ) But if such agreement has been, sanctioned bj the Luurt, au 
application to enforce the agreement will be governed by art. 1?W 

& l Ml i“chc?. 

Exul. I.—As to applications for the f locution ^of^deoiees passed 
severally in favor of more persons than one, see la ». 1~, *<**•. , f 
As to applications for the exeCutiOu FT% J Tiite 

favor of more persona than one, see 1 W. K„ * WJLi., ax., 

6P 79 ■ 1G W. R„ 29; I. L, R.. i All.. 72. and I. L, R., i Matt., <9. , 

' As bo applications for the execution of decrees passed severalhj against 

more persons than otic, «jp:19 W* It** ^0 f F. B, . -• * 7 f 

As to applications for the execution of decrees pawed jmntlg agaiMtl 

more persons than one. see « W. R., Misc,, JJ, and ■ W • R-, 2 % _ _ 

(Most of tin a .s are referred to m a note au p. 23l. i>. 

Execution against one of several legal representsfives of a deceased 
judgmentAhtor comes under the last head Application W«» j>« 
talma effect against all (Ram Auuj r. H mgxxl JkWWw“-f® 
A decree for partition is a joint dcolaralion of the lights of I tuon. 
interested in the property of which partition 

proceedings taken by one shareholder, whether plamtdt m hm% 

may he considered as taken on behalf oi all. (aneikh Khoorshed a. 

Knbbee. I. t. It., 3 Cate. 551.) , . 

\yV,;ro a decree is of a complex nature, and grants oifforent kinds of 
rrtv-f to he obtained 'ey processes of different kinds, separate app iclWious 
for execution may be made. A decree for possession of land, mesne 
profits and costs may be execut ed as regards one or two oi thc rehefs 
granted, and such partial execution did, under tue old law, ^xp a.tvf- 
tho decree fta regards the other relief (See Ram Buksh r. Madat >, 

7 N\ W. P*, 95; see al»o 8 W. K#, ffl Sc A74; 25 \ *■ - ^-0 


u w ; 
Act XV 

OF 

IS77, 

km. 179, 


ExplartM* 
tbn I. 


Period 
of limitation# 


Description of application# 

480.—To enforce a judg- Twelve years 
ment, decree or order of 
any court established by 
Royal Charter in the exer¬ 
cise of it,a ordinary original 
civil juried lotion, ^ or an 
order of Her Majesty 
Council, 


in 


Time from which period 
begins to n\n . 

When a present right 
to enforce the judg- 
jneut, decree nr order 
accrues to some per¬ 
son capable of releas¬ 
ing the right: 
provided that when 
the judgmen t, d ecree 
or order has been 
revived, or Bonn ? 
part of the principal 
money & e c n red 
thereby, or some in- 


See sec. $$$& of the Civil PrbeedHre Code, and the foot-note under No. .^9. 
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Time from which per ml 
begins to vim. 

tercet on such money, 
him been paid, or 
son * e ac k n o \y i e< I g - 
mem of the right 
thereto Las boon 
given in writing 
sigtted by the person 
liable to pay such 
principal or interest, 
or hh agent to the 
person entitled 
thereto or \m agent, 
the fwcj v c y ears sh a f 1 
be competed from 
the date of such re¬ 
vivor, payment or 
acknowledgment, or 
the bites6 of such 
revivors, pay mints 
o v ncl;n o w i cd g men t s, 
as the ease may be. 

Bee. 10, Act XIV of 1869. which corresponded to this article, spoke of 
till decrees of courts established by Royal Charter, but it was held that 
the section did not apply to decrees of the High Courts on their appellate 
fcidt-s, (Bee 6 Mail., 2 1 5 ; I (iW. R. F, IR 1 : 17 W. R., 292, R C„ and p. 19-1, 
Ait* 169 of Act IX adopted these rulings and expressly referred 
to decrees of such courts in iho exercise of their ordinary original civil 
jurisdiction. Art. 180 of Act XV re-enacts the same rule. It was 
doubtful whether what are termed the decrees of the Privy Council 

wore subject to any Fmitathm. (See the remarks of the Privy Council 

m 17 W. R*, 292, on the Calcutta Full Ranch ruling ip 16 W. R., F, B P 1.) 
Sec* 21 of Act V l of 1874 e^presdy applied the twelve years 5 rule to 
the execution of an order of Her Majesty in Council, As to the proce¬ 
dure which should be observed in enforcing such an order, see IS W, 
It,, 176, F. G- 

An order of the Privy Conn$3 merely affirming the decree of the 
High Court in none the \vm governed by this article, (I. L. R„ 8 Calc*, 
218/1, E-) 

Ah to see I. L, R,., 6 Calc*, 604 ; 1> (’, L, It. f 567, r u d p, 62. tup?'a. 

The process of m-m/t;/ a judgment has its equivalent in the proceeding 
proscribed by see, 248 of the Code of Civil Procedure, and the order 
made under that section (after notice to show cause why execution 
chouid not isme) rrrivt a the decree within the meshing of this article. 

As to acknowledgments under this article, see pp. 278* 281, 289, 290, 
305 k nob, mpm. 

As to payments under this article, see pp, 310, 811, k 824, supra. 

The provisions of see. 230 of the Code do not apply to applications 
for execution referred to in this article. (See 1. L. It., 6 Bomb., 253 ; 
L L. Ti.> 7 Mad,. 640 ; and the notes to art, 178.) 

An order rejecting on application for leave to appeal to Her Majesty 
in Council under secs. 6US & 601 of the Code, is an order of the Court 
Whose deone iS'e&m$Iaiwd oft (See I, L. II,, 0 Calc., 201.) 


OF 


. 181 7 . Description of application 

AitT. 180 , 


Period 

of limitation. 





APPENDIX. 

THE LIMITATION CLAUSES 

OT 

BENGAL ACT VIII of 1869 . 

j he Liw } oj Landlord uml TeTicini in the LroviiiCAs subject to the 
Lie utenant-Oover nor of Bengal* 

a. W II» Ah suits instituted for the recovery of dfitn n,go$ on 
Limitation of certain account of the illegal exaction of rent, 

R17 11' ft n 

or of any unauthorized cess or impost, 
oi on account of the refusal of receipts for rent paid, or on 
account of the extortion of rent by confinement or other duress, 
or on acconnt of the excessive demand of rent, and all suits for 
abatement of rent, and all suits to eject any ryot or to cancel 
any lease on account of the non-payment of arrears of retit, or 
of the breach of the conditions of any contract by which a ryot 
may be liable to be ejected, or a lease may be liable to be can¬ 
celled, and all suits to recover' the occupancy of any land, farm 
or tenure from which a ryot, farmer, or tenant lias been illegally 
ejected by the person entitled to receiv i bent for the same, and all 
suits nrising out of the exorcise of the power of d istraint for arrears 
ot rent conferred on zemindars and others by this or any other 
Act or out of any acts done under color of the exercise of the an.id 
power, shall be commenced id thin the -period of one year, from the 
date of the accruing of the cause of action, and not afterwards. 

XXVIIL Sorts for the delivery of pottahs orkubooliyats and 
Limitation of suits for fo1 ' the determination of the rates of rent 
grant e.-. pottabs, &o, at wh ich such pot tabs or kubooliyats are 
to be delivered, may be instituted of any time, during 1 the tenancy. 
XXIX. Suits for the recovery of arrears of rent shall bo 
Limitation of suits instituted within three years from the last 

for arrears of rent. day of the Bengal year, or from the last 

day of the month of Jeyt of the Fusion of Willayutteo year in 
which the arrear claimed shall have become due; provided that 
if the suit be for the recovery of rent at a higher rate than was 
payable in the previous year, such rent having been enhanced 
after issue of notice under Section XIII of Act X of 1859, or 
under Section Xl'V of this Act; and the enhancement not hav¬ 
ing been confirmed by any competent Court, the suit shall bo 
instituted toithin three months from the end of the Bengal year., 


Act Viri 
op 
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Act YIII or of the month of Jeyt of the h'nsleo or Willaynttee year, on 

IKW) account of which such enhanced rent is claimed. 

-—- XXX. Suits for the recovery of money in the hands of an 

Limitation of suits agent or for the delivery of accounts or 

against agents for pm) C1 - 3 by an agent, may be brought at any 
money, papers or ac- , , , . 

counts. time during the agency or within one rear 

after the determination of the agency of such agent; provided 
that if the person having the right to sne shall, by means of fraud, 
have been kept from the knowledge of the receipt of any such 
money by the agent, or if any fraudulent account shall have been 
rendered by the agent, the suit may be brought within one year 
from the time when the fraud shall have been first known to such 
person; hut no such suit shall in any case be brought at any 
time exceeding three, years from the termination of the agency. 
XXXf. Whenever a deposit on account of rent shall have 
Bait, for further baL been made under the provisions of thin 
aabe to be instituted Act, or of Act VI of 1862, passed by 
mvMce ofuoSoeOf de- tli0 Lieutenant-Governor of Bengal in 
posit. Council, no suit shall be brought against 

the person making the deposit, or his representatives on account 
of any rent which accrued due prior to the date of the deposit, 
unless such suit be instituted within six months from the date of 
the service of the notice in Section V of the said Act YI of 
1862, or in Section XLVII of this Act mentioned. 

LVIIL XJo process of execution of any description whatso¬ 
ever shall be issued on a judgment i» any 
No execution to bo ' 

issued after three years suit for any ot the causes ot action mtm- 

froni date of judgment. tioned in Sections XXV,IT, XXVIII, 
XXIX, or XXX of this Act after the lapse of three years from 
U>e date of such judgment, unless the judgment be for a sum 
exceeding five hundred rupees, in which case the period within 
which execution may be had shall be regulated by the general 
rules in force in respect to the period allowed for the execution 
of decrees of the Court. 

LXXVXII. Within five days from the time of the storing of 

any distrained crops or products, or if the 
Application for sale, . , t , , '. 

crops or products do noL from their nature 

admit of being stored, within Jive days from the time of making 

the distress, the distrainer shall apply for sale of tlie same to the 
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Court which would have jurisdiction to entertain a suit for the Act VOl 
rent for which the distress was made, 

LX XX. Immediately on receipt of any application under 
Procedure b rwn the provisions of the next preceding sec- 


OF 

18fi9. 


Mm by 

Court on receipt of 
application. 


lion, the Court to which such application 
shall have been made shall appoint an 
officer to eon duct the sale of such property, and shall cause to 
be served a notice [which shall bo in the form contained in the 
Schedule (C) to this Act, or to the like effect] on the person 
whose property has been distrained requiring him either to pay 
the amount demanded, or to institute a suit to contest the 
demand before such Court within the period of fifteen days from 
the receipt of the notice; and shall at the same time cause to 
be affixed upou some conspicuous place in the Court-house a 
proclamation fixing a clay for the sale of the distrained property, 
which shall not he loss than twenty days from the date of the 
application ; and shall deliver a copy of the proclamation to the 
peon charged with the service of the notice, to be put up by him 
in the [dace where the distrained property is deposited, The pro¬ 
clamation shall contain a description of the property, the demand 
for which it is to be sold, and the place where the sale is to be held. 

LXXXII, Any person whose property has been distrained in 

Si.it to contest dfc. 1,16 raBimor 1 'th Aot P™me<l, ma„ 
trainer’s demand before institute a suit to contest the demand of 
issue of notice of Bale. the distrainer immediately after the dis¬ 
traint of his property, and before the issue of notice of sale ; 
when such suit is instituted, the Court shall suspend proceedings 
in respect of the sale of such property. 

XC’VX If any person shall claim as his own property which 

has been distrained for arrears of rent 
alleged to be due from any otiter person, 
such person may institute a suit against 
the distrainer and such other person to 
try tho right to the possession.of the pro¬ 
perty in such Court, and in like manner 
and under the same conditions as to the time of instituting the suit 
and to the consequent postponement of sale, as a person whoso 
property has been distrained for an arrear of rent alleged to be 
due from him may institute a suit to contest the demand. When 


Any person whose 
property has been dis¬ 
trained for arrears of 
rent, alleged to be due 
from ud other, may in¬ 
stitute a suit against 
the distrainer. 
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Act VIII any such suit is instituted, the property may be .released upon 

— security being given for the value'of the same. If the claim is 

dismissed, the Court shall make an order for the sale of the 

property or the recovery of the value thereof, as the case may be, 

for the benefit of the distrainer, and for payment of such costs 

of suit to t»noh distrainer, as to such Court shall seem fit. If 

the claim is upheld, the Court shall decree the release of the 

distrained property with, costs, and such damages (if any) as the 

circumstances of tire case may seem to require : provided always 

that no claim to any produce of laud liable to distraint under 

this Act, which at the time of the.distress may have been found 

in the possession of a defaulting cultivator, whether spell claim 

1)6 in respect of a previous sale, mortgage, or otherwise, shall bar 

the prior claim of the person entitled to the rent of the land $ 

nor shall any attachment in execution of a judgment or decree of 

any Court prevail against such prior claim, 

XCVXI. If any person, whose property! has been distrained for 

Persons prevented the recovery of a demand not justly due, 

from suing in time to or of a demand due or alleged to be due 

save their property from 

gale may sue for da- Iroin some other person, is prevented by 
mages any sufficient cause from, bringing a suit 

to contest the demand or to try the right to the property, m the 
case may be, within the period allowed by Sections LX.XX1I 
and XCY I, and his property is in consequence brought to sale, 
he may nevertheless institute a suit under this Act to recover 
damages for the illegal distress and sale of his property. 

XCVnr. It any person cm powered to distrain property or 

Also person•• aggriev- e, ^fl ft>c tho * written 

od by any illegal act of authority by n -person so empowered, 
distrainer. si mil distrain or sell, or cause to he sold, 

any property for tbs recovery of an a it eat of rent alleged to be 
due otherwise than according to the provisions of this Act, or if 
any distrained property shall be lost, damaged or destroyed by 
reason of the distrainer not having taken proper precautions for 
the due keeping and preservation thereof, or if the distraint shall 
not be immediately withdrawn when it is required to be withdrawn 
by any provision of this Act, the owner of the property may 
institute a suit under tins Act to recover damages for any injury 
which he may have thereby sustained. 
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XCDL If any person not empowered to distrain property. Apt v tit 


Unlawful distraint. 


under Sections LXYj.II and LXX of 
this Act, nor employed for the purpose 
under a written authority by a person so empowered, shall under 
color of this. Act distrain or sell or cause to be sold any property, 
tho owner of the property may institute a suit under this Ant to 
recover damages from such person for an injury which he may 
have sustained from the distraint or sale. The said person shall, 
tihen the Act complained of docs not amount to criminal trespass, 
be liable to fine which may extend to three hundred rupees or to 
imprisonment, simple or rigorous, which may extend to two 
months, or to both, in addition to any damages which may be 
awarded against him in such suit, 

C, Provided always that any suit which may be instituted 
Time for commencing under any of the last three sections shall 
Hints for damages. he commenced within three months from 

the date of the occurrence of the cause of action. 

CIO. Ho application for a review of any judgment or order 

So T iew of judgment. '’“Y 5,1 “7 snit !?' on * ht ™l«r «b. 

provisions of this Act shall be received 

by any Court after the expiration of thirty days from the 
date of such order or judgment, but nothing in. this.section 
contained shall he deemed to apply to the High Court of Judi¬ 
cature at Pori William in Bengal. 


OP 
:i 86ft. 


THE LIMITATION CLAUSES 

OF 

THE BENGAL TENANCY ACT, VIII op 1885 , 

184. (1) The suits, appeals and applications specified in Sche¬ 

dule III annexed to this Act shall be instfc- 

A* AS *SS& tut, ; d ff r* '■ ,ithi " the time 

fcions in Schedule III. t|i that schedule for them respectively! 

and every such suit or appeal instituted, 
mid application made, after the period of limitation so prescribed, 
shall be dismissed, although limitation has not been pleaded. 

(2) Nothing in this section si t all revive the right to institute 
any suit or appeal or make any application which would have 
been barred by limitation if it had been instituted or made 
immediately before the commencement of this Act. 
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Act Till 185. (1) Sections 7, 8 and 9 of the .Indian Limitation Act, 

1 || B> Portions ot the Indian 1877, si util not apply to the suits and 

- Limitation Act. not np- applications mentioned in the last fore- 

p unable to snob, suits, , 

&c. going section. 

(2) Subject to the provisions of this chapter, the provisions of 
the Indian Limitation Act, 1877, shall apply to all suits, appeals 
and applications mentioned in the last foregoing section. 


THE THIRD SCHEDULE. 


Part I,— Suits. 


Description ol suit. 

Period 
of limitation. 

Titno from which period 
begins to run. 

L—To eject any tenureholder 
or raiyat on account of any 
breach of a condition in res¬ 
pect of which there is a con¬ 
tract expressly providing 
that ejectment shall be the 
penalty of such breach. 

2, — For the recovery of an 
arrear of rent— 

One year 

The date of the breach. 

(fl) when the arrear fell 
due before * depo~ 
sitwnsidftcle under 
section Gl on ac¬ 
count of the rent 
of the same hold¬ 
ing : 

Six months 

The dare of the ser¬ 
vice of notice of ihe 
deposit. 

ib) in other cases 

Three years ... 

The last clay of the 
Bengali year m 
which the a Tear fell 
dtic ? where that year 
prevails,and the lastf 
day of the immfch of 
Jeyt of the Anil! or 
Push year in which 
the arrear fell due, 
where either of those 
years prevails. 

3.—To recover possession of 
hind claimed by the pin in¬ 
ti IV as an occupancy* raiyat. 

Two years 

The date of disposses¬ 
sion. 
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THE THIRD SCimDVhK^(Conlmued.) 

Part Appeals. 


Description o! appeal. 

Period 

oE 1 imiUitiOEi. 

Time from which period 
begins to run. 

From any decree ov order 
under ibis Act, to the Court, 
of a District Judge or Spe¬ 
cial Judge. 

Thirty days 

The date of the decree 
or order appealed 
against. 

From any order of a Collector 
under this Act, to the Com¬ 
missioner. 

Thirty days 

The elate of the order 
appealed against. 

Part I ( L—'Applications* 


Besr/iprion of application. 

Period 

of imitation, 

Time b om which period 
bog ins to run. 


6 . - For the execution of u de¬ 
cree or order made under 
this Act, or any Aefc re- 
juried by this Art, and not 
being a decree for a smn of 
money exceeding Rs, 500, 
exclusive of any interest 
which may Imve accrued 
after decree upon the sum 
<3 1 ■ c i ‘ced, b u t i md u s i v e o F t h c 
costs of executing such de¬ 
cree : except where the 
j iidgjn en l> deb tor hns by 
fraud or force prevented the 
execution of the decree* 
In which Cftse the period 
of ] i mi hit km shall be gov¬ 
erned by the provisions of 
the Indian Limitation Act, 
1877, 


Three years 


(1) The dnte of the 
decree of order; nr 

(2) where there has 
been an appeal, the 
date of the final de¬ 
cree or order of the 
Appellate Court; or 

(3) where there has 
been a review of 
judgment, the date 
of the decision pars¬ 
ed oil tile review* 


Act Tilt 

OF 

1885 . 
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Act SO 
01? 
1879 . 


ArP.GND.LX. 

ACT No. xk OF 1879. 


Passed' by the Governor General of India in Council. 

(Received the fassent of the Governor General <m the *20tk 

' July, 1879.) 


.1 n Act to amend the Code of Civil Procedure, the Registration 
Act., 1877, and the Limitation Act , 1877. 

Ani> whereas it is also expedient to amend the Indian Limita¬ 
tion Act, 1877, in manner hereinafter appearing ; it is hereby 
further enacted as follows ;— 

Amendment of Act 108. In tho second schedule to 
XV of is77, schedule II. said Indian Limitation Act, 1877-- 

for No. 161, the following shall be substituted (namely):- 


the 


When the pay- 
mentor adjust¬ 
ment is made." 


“ 1G1.—For the isBiie of a notice under Twenty days 
section 2;'iH of! the same Code to show 
onuse why the payment or adjustment 
therein mentioned should not he record¬ 
ed as certified. 

to Ho. 166 , column one, the following words shall be-added 
(namely): “or on the ground that the decree-holder has pur¬ 
chased without the permission of the Court ” ; 

to Ho. 171, column one, the'Words “ or appellant ” shall bo 
added; mid in column three, after the word “ plaintiff's,” the 
words “ or appellant’s ” shall be inserted ; 

after Ho. 171, the following shall bo inserted (namely) :— 


171 A,—Under section 366 of the 
same Code, by the defendant. 


“ J 71B,—Under section 368 of the same 
Code, to have the representative of a 
deceased defendant made a defendant. 

“ 171C,—Under section 371 of the.su mo 
Code, for an order to set aside an order 
for abatement or dismissal, 


Sixty days 


Ditto 


Ditto 


The date of 
the plaintiff’s 
death. 

The date of the 
d efendant’s 
death. 

The date of the 
o r d o r f o r 
abatement or 
dismissal.” 


and in Ho. 179, column three, paragraph 6, for the words 
“ specified date) the date so specified,” the words “certain dale) 
such date” shall be substituted. 








appendix. 
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ACT No. VIII oi m 

Pas.' st> by the Governor General of India in Cotracif 
{ Received the assent of the Governor General on the 12/A 

March, 1880.) 


i 


& ct to coirect' a ehrical error in the- Indian Limitation 

Ad, 1877. 

In the secern! schedule to the Indian Limitation Act, 1877, 
No- 171 A, column three, for Hie words “ The date of the plain- 
tilfs death/' the words « The sixtieth day from the date of the 
piaintili s death ” shall he, and be deemed to have always been, 
substituted, 

ACT No. V OF .1881* 

The Probate and Administration Act, 1881, 

See. 156. In the second schedule to the Indian Limitation 
Amendment of Act Act, 1877, No. 48, after the figures 
XV oi: 1877 ' “321 ” the following shall be inserted, 

namely—“or under the Probate and Administration Act, 1881, 
section 189 or MO,” 


ACT No. V of 1882. 

Parsed ijy the Governor General of India in Council. 

(Received the assent of the Governor General on the 17 fh 
February, 1.882.) 


An Act to define and amend the law relating to Easements and 

Licenses. 

W^iergas it is oxpedtcnf, to define and amend tho law relating 

'T ^ 

to Easements and Licenses ; It is hereby 
enacted as follows :— 

Preliminary. 

1. This Act may be called “The 
Indian Easements Act, 1882 ” : 


Preamble. 


Short title. 


* ThiH Act was passed on the 21st January, 183 1, and it came into 
operation on the 1st day of April, 1881. 


Acts Via 
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V OF 

1881 . 
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It extends to the territories respectively administered by the 

Governor of Madras in Couheil and the 
Chief Commissioners of the Central 


Local extent. 
Provinces and Ooorg ; 
Commencement. 

* 2 . 


and it shall come into force on the first 
day of July, 1882. 

Nothing herein contained shall be deemed to affect any 
law not hereby expressly repealed; or to 
1 * ' derogate from— 

(rr) any right of the Government to regulate the collection, 
retention and distribution of the water of rivers and streams 
flowing in natural channels, and of natural lakes and ponds, or 
of the water llowing, collected, retained or distributed in or by 
any channel or other work constructed at the public expense for 
irrigation ; 

(J) any customary or other' right (nob being a license) in or 
over immoveable property which the Gov eminent, the public or 
any person inay possess irrespective of other immoveable pro¬ 
perty ; or 

(c) any right acquired, or arising out of a relation created, 
before this Act comes into force. 

3. Sections 26 and 27 of the Indian Limitation Act, 1S77, 

Repeal of Act XV of an ^ definition of ‘ easement con- 
1877, sections 2t! and 27. tained in that Act, are repealed in the 
territories to which this Act extends, All references in any Act 
or Regulation to the said sections, ov,to sections 27 and 28 of 
Act No. IX of 1871, shall, in such territories, be read as made 
to sections fifteen and sixteen of this Act. 


CHAPTER I. 

Of Easements generally. 

An easement is a right which the owner or occupier of 
certain land possesses, as such, for the 
beneficial enjoyment of that land, to do 
and continue to do something, or to prevent and continue to 


4. 


Easement ’ defined. 


* This Act does not affect tho Madras Forest Act, !882. See, the 
abstract of proceedings of the Legislative Council (India Gazette, 28th 
October, 1882) and Act XXI of 1832 (an Act to remove doubts regarding 
the Madras Forest Act). 
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prevent something being done, in or upon, or in respect of, 
Certain other land not his own. 

The land for the beneficial enjoyment of which the right exists 

is called the dominant heritage, and the 
Dominant and set- , . . ,, . , 

vieni, heritages and owner or occupier thereof the dominant 

owners- owner ; the land on which the liability is 

imposed is called the servient heritage, and the owner or occupier 
thereof the servient owner. 

Explanation. —In the first and second clauses of this section, 
the expression ‘ land ’ includes also things permanently attached 
to the earth: the expression ‘beneficial enjoyment’ includes 
also possible convenience, remote advantage, and even a mere 
ameuity; and the expression ‘ to do something ’ includes 
removal and appropriation by the dominant owner, for the bene¬ 
ficial enjoyment of the dominant heritage, of any part of the soil 
of the servient heritage or anything growing or subsisting thereon. 

Illustrations. 

(at) A, as the owner of n certain house, has a right of way thither 
over his neighbour B's land for purposes connected with the beneficial 
enjoyment of the house. This is an easement. 

(b.) A, as the owner of a certain house, has the right to go on big 
neighbour B’s land, and to take water for the purposes of his house¬ 
hold out of a spring therein. This is an easement. 

(e.) A, as the owner of a certain house, has the right to conduct 
water from B’s stream to supply the fountains in the garden attached 

to the house. This is an easement. 

(d.) A, ns the owner of a certain house and farm, 1ms the right to 
graze a certain number of his own cattle Wn B’s held, or to take, for 
the purpose of being used in the house, by himself, his family, guests, 
lodgers and servants, water or fish out of C’s tank, or timber out of 
D's wood", or to use, tor the purpose of manuring his hind, the leaves 
which have fallen from the trees on E’s land. These are easements. 

(e.) A dedicates to the public the right to occupy the surface of 
certain land for the purpose of passing and re-passing. This right is 

not an easement, , 

(/) A is bound to cleanse a watercourse running through his land 
and keep it free from obstruction tor the benefit, of li, a lowei riparian 
owner. This is not ail casement. 

Continuous and uis- 
ooutinuous, apparent 
and non-appaicnt ease¬ 
ments. 


5 . 


Easements arc cither conturnons or 
discontinuous, apparent or non-appareut. 
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A continuous casement is one whose enjoyment is, oi' may be, 
cputihual without the act of man. 

A dfeeontiMTous casement is one that needs the act of man 
fov its enjoyment. 

An apparent, easement is one the existence of which is shown 
by some permanent sign which, upon careful inspection by a 
competent person, would bo visible to him. 

A uon-apparent easement is one that has no such sign. 


Illustrations, 

(a.) A right annexed to fi's house to receive light by the windows 
without obstruction by big neighbour A.. This is a continuous ease¬ 
ment. 

(6.) A right of way annexed to A’s house over B’s hmd. This is 
a discontinuous easement. 

(ti.) Rights annexed to As land to lead water thither across B's 
laud by mi aqueduct and to drawoff water thence by a drain. The 
drain would be discovered upon careful inspection by a person conver¬ 
sant with such matters. These are apparent easements. 

(d.) A right annexed to A’s house to prevent 13 from building mi 
his own laud. This is a non-apparent easement. 

0. An casement may be permanent, or for a term of years or 

Easement for limited other limited period, or subject to periodi- 
time or on condition. cal interruption, or exercisable only at a 
certain place, or at certain times, or between certain hours, or 
for a particular pnrposR^or on condition that it shall commence 
or become void or voidable on the happening of a specified 
event or the performance or non-performance of a specified act. 

Easements restrictive 7, Easements fti'C restrictions of one or 
of certain rights. other of the following rights (namely) : — 

fa.) 1 lie exclusive right of every owner of immoveable pro- 

Exclusive right to party (subject to any law for tho time 

t;ujoy ' being in force) to enjoy ami dispose of. 

thd same and all products thereof and accessions thereto. 

(Is.) dim right ol every owner of immoveable property (subject 

Rights to advantages to any law for the time being in force ) 

(immg from situation. to enjoy without disturbance by another 

the natural advantages arising from its situation. 
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Illustrations of the Rights above referred to. 

(a.) The exclusive right of every owner of land in a town to build 
qti suchJand, subject to any municipal law for die time being in force, 

(6,j The right of every owner of land that the air passing thereto 
shall not be unreasonably polluted by other persona. 

(c,) The right of every owner of a house that h\s physical comfort 
shall not be interfered with materially and tui reasonably by noise or 
vibration caused by any other person, 

(rf.) The right of every owner of bind to so much light and air m 
pass vertically thereto, 

(*A The right of every owner of land that such land, in Its natural 
condition, ahull have the support naturally rendered by the subjacent 
and adjacent soil of another person. 

JS&pktnaliotL — Loud is in its natural condition when it is not exca¬ 
vated and not subjected to artificial pressure ; and the subjacent and 
adjacent soil” mentioned in this illustration me ms such soil only as in 
its natural condition would support the dominant heritage in its natural 
condition. 

(f) The right of every owner of land that, withip ids own limits, 
the water which naturally passes or percolates by, over or through his 
land shall not, before so passing or percolating* be tin reasonably pol¬ 
luted by other persons, 

(g,) The right of every owner of land to collect and dispose within 
his own limits of all water under the land which does not pass in a 
defined channel tmd all water on its s^HWe which does not pass in a 
defined channel, 

(jfe$ The right of every owner of land flint the water of every natural 
stream which passes by, through or over his land in a defined natural 
channel shall be allowed by other persons to limy within such owner’s 
limits without interruption and without materia! alteration In quantity * 
direction, force or temperature ; the right of every owner of land abut¬ 
ting on n natural lake or pond into or out of which a natural stream 
flows, that the water of such lake or pond shall be it 13owed by Other 
persons to remain within such owner’s limits without material altera¬ 
tion in quantity or temperature. 

(i.) The right of every owner of upper hind that water natural iy 
rising in, or falling on, such land, and not passing in defined channel^ 
shall be allowed by the owner of adjacent lower land to run naturally 
thereto, 

(/) The right of every owner of land abutting on a natural stream, 
lake or pond to use und consume its water for drinking., household pur¬ 
poses and watering his cuttle and sheep; and the right of every such 
owner to use and consume the water for irrigating such land, und for 
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the purposes of imy manufactory situate thereon, prowled that ho does 
not thereby cause material injury to other like owners, 

k spin nation. — A natural at ream is a stream, whether pernio nent or 
inter..„ . tidal or tideleas, on the surface of land or underground, 
which flows by the operation of nature only ami in a natural ami 
known course. 


CHAPTER II. 

XnE Imposition, Acquisition and Tuaxsfeii op Easements, 

R * An easeiT10U ® W be imposed by any one in the. circum- 

Who may impose stances, and to the extent, in uml to which 

be may transfer hi3 interest in the herit¬ 
age on which the liability is to be imposed. 

Illustrations. 

(«.) A is tenant of IPs laud under a lease for an unexpired term of 
twenty years, and has power to transfer his interest under the lease. A 
may impose an easement on the land to continue during the time that 
the lottso exists nr for any shorter period, 

(J>.) A is tenant for his life of certain land with remainder to B abso¬ 
lutely. A cannot, unless with IJ’a consent, impose an easement thereon 
which will continue after the determination of bis life-interest. 

(< ) A, 11 an ..I C are eo-owners ot certain laud. A can not, without 
the consent of B and C, impose tui easement on the land or on any part 
thereof. 

(</.) A and B are lessees of the same lessor, A of a field X for ix term 
oS five years, nml B of a field Y fur a term of ten years, A’s interest 
under bis lease is transferable; P.’s is not. A may impose att X, in 
favour of B, a right of way terminable with A’s lease'. 

11. Subject to the provisions of section eight, a servient owner 

Servient owners. ma ? iin P osc 0,1 tIlrt serneut heritage any 

easement that does not lesson the utility 
of the existing easement. But he cminot, without the consent of 
the dominant owner, impose an easement on the servient heritage 
which would lessen such utility. 

Illustrations, 

(u.) A has, in respect of his mill, a right to the uninterrupted flow 
thereto, from sunrise to noon, of the water of B’s stream, B may grant 
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to 0 the right to divert the water of the stream from noon to siinsot 
provided that A‘h supply is not thereby diminished. 

( J *•) A has,'In respect of his house, a right of way over IPs land. B 
may grant to 0, as the owner of a neighbouring farm, the riglu- to feed 
his cattle on the grass growing on the way : provided that A’s right of 
way is not thereby obstructed. 

10. i>uhjeefc to the provisions of section eight, a lessor may 
Lessor and more- impose, on the property leased, any ease- 

gag<)i ' meat that does not derogate from the 

rights of the lessee as snch, and a mortgagor may impose, on the 
■property mortgaged, any easement that does not render the 
security insufficient. But a lessor or mortgagor cannot, without 
the consent of the lessee or mortgagee, impose any other ease¬ 
ment, on such property, mil ess it be to take effect on the termina¬ 
tion of the lease or the redemption of the mortgage. 

Explanation.^ A, security is insufficient within the meaning of 
this section unless the value of the mortgaged property exceeds 
by one-third, or, if consisting of buildings, exceeds by one-half, 
tiie amount for the time being due on the mortgage, 

11. No lessee or other person having a derivative interest 

Leaeot> _ nmy impose on the property held by him 

as snch an easement to take effect after 
the expiration of his own interest, or in derogation of the right 
of the lessor or the superior proprietor, 

12. An easement may be acquired by tho owner of the 

immoveable property for the beneficial 
easement”^ W ^ W6 ei ijoyrnent of which the right is created, 

or on his behalf, by any person in 

possession of tho same. 

One of two or more co-owners of immoveable property may, as 
such, with or without the consent of the other or others, acquire 
an easement for the beneficial enjoyment of such property. 

No lessee of immoveable property can acquire, for the bene¬ 
ficial enjoyment of other immoveable property of bis own, an 
easement in or over tho property comprised in his lease..- 

IS. Where one person transfers or 

tySjSeleSi' ^'# s • imwoveabl ° l^l^ty to ano¬ 
ther,— 

(«) if an easement in other immoveable property of the trans- 
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few or testator is necessary for enjoying the subject of the 
transfer or bequest, the transferee or legatee shall be entitled to 
such easement ; or 

(J) if such an easement is apparent and continuous and neces¬ 
sary for enjoying tlie said subject as it -was enjoyed when the 
transfer or bequest took effect, the transferee or legatee shall, 
unless a different intention is expressed or necessarily implied, 
be entitled to such easement; 

(4) if an easement in the subject of the transfer or bequest is 
necessary for enjoying other immoveable property of the trans¬ 
feror or testator, the transferor or the legal representative of the 
testator shall be entitled to such easement; or 

(d) if such an easement is apparent and continuous and neces¬ 
sary for enjoying the said property as it was enjoyed when the 
transfer or bequest took effect, the transferor, or the legal repre¬ 
sentative of the testator, shall, unless a different intention is 
expressed or necessarily implied, be entitled to such easement. 

Where a partition is made of the joint property of several 
persons,— • 

(e) if an easement oyer the share of one of them is necessary 
for enjoying the share of another of them, the latter shall bo 
entitled to such easement, or 

(/) if such an easement is apparent and continuous and 
necessary for enjoying the share of the latter as it was enjoyed 
when the partition took effect, ho shall, unless a different inten¬ 
tion is expressed or necessarily implied, be entitled to such case¬ 
ment. 

The easements mentioned in this section, clauses (a), (cj and 
(e), arc called easements of necessity. 

Where immoveable property passes by operation of iaw, the 
persons from and to whom it so passes are, for the purpose ol 
this section, to bo deemed, respectively, the transferor and 
transferee. 


Illustrations. 

(«.) A sells B a held then used for agricultural purposes only. It i3 
inaccessible except by passing over A’s adjoining laud or by trespass¬ 
ing on the land of a stranger. B is entitled to a right oi way, for agri¬ 
cultural purposes only, over A’s adjoining land to the Held sold. 

\b.) A, the owner of two fields, sells one to B, nud retains the other 
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The field retailed was at the dale of the sale used for agricultural pur- 
poses only and id Inaccessible except by passing over the field sold to 
B, A is entitled to a right of way, for agricultural purposes only, over 
JB’s field to the field retained. 

(c*) A sells 0 a house with windows overlooking &?s land, which A 
retains* The light which passes over A's land to the windows h neces¬ 
sary for enjoying the house as 5fc was enjoyed when the sale took effect. 
II h entitled to the light, and A cannot afterwards obstruct it by build¬ 
ing on his land 

(d) A sells B a house with windows overlooking A\s land- The 
ligh t passing over A’s land to the windows is necessary for enjoying the 
house as it was enjoyed when the sate took effect. Afterwards A sells 
the land to 0. Here C cannot obstruct the light by building on the 
land, for he takes it subject to the burdens to which it was subject in 
A’4 hands* 

(>.) A is the owner of a house and adjoining land. The house has 
windows overlooking the land. A simulnmeously sells the house to JJ 
and the land to 0* The light passing over the land is necessary for 
enjoying the house as it was enjoyed when the sate took effect* Here 
A impliedly grunts B a right to the light, and C takes the laud subject 
to the restriction that he may not build so as to obstruct such tight* 
(/.) A is the owner of it house and adjoining land. The house has 
windows overlooking the laud. A, retaining the house, Stills the land 
to B, without expressly reserving any easement. The tight passing 
over the land is necessary for enjoying the house as it was enjoyed 
when the sale took effect. A is entitled to the light, and B cannot 
build on the laud as to obstruct such light, 

(<*.) A, the owner of a house, sells B a factory built on adjoining 
land. B Is entitled, as gainst A* to pollute the air, when necessary, 
with smoke ami vapours from the factory. 

(A.) A, the owner of two adjoining houses, V and Z, sells* Y to B, 
?i nd retains Z. JB is entitled to the benefit of all the gutters and drains 
common ip the two houses and necessary for enjoying Y as it was 
enjiiyed when the sale took effect, and A is entitled to the benefit of 
all the gutters and drains common to the two houses and necessary for 
enjoying / m it was enjoyed when the sale took effect. 

(iJ) A, the owner of two adjoining buildings, sells one to B* retaining 
the other- B is entitled to a right to lateral support from A’s building, 
and A is on titled to a right to lateral support from B's building* 

( /.) A, the owner of two adjoining buildings, yells one to II, and the 
other to 0. C is entitled to lateral support from building, and B 
is entitled to lateral support from C’s building, 

(A) A grants lands to B for the purpose of building a house thereon. 
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Aov V E is entitled to suet* Amount of lateral uii] subjacent support from A's 
In ml ns Is necessary for tljc safety of die bouse. 

_1_(h) Uml r the Laud Aequisiuon Act, 1870, a Railway Company 

compulsorily acquires a portion of IDs land for the purpose of making 
a siding. The Company is entitled to such amount of lateral support 
from B's adjoining land as is essentia] for the safety of the siding. 

{m.) Owing to the partition of joint property, A becomes the owner 
of art upper room in a building, and B becomes the owner of the 
portion of the building immediately beneath it. A is entitled to such 
amount of vertical support from B’s portion as is essential for the 
safety of the upper room. 

(«.) A lets a house and grounds to B for a particular business. I? 
has no access to them other than by crossing A’s lurid. 15 is entitled 
to a right of way over that land suitable to the business to be carried 
on by 11 in the house and grounds. 

14. When right to tt way of necessity is created under 
"Direction of way of section thirteen, the transferor, the legal 
necessity. representative of the testator, or the 

owner of the share over which the right is exercised, as the case 
may be, is entitled to set out the way; but it must be reason¬ 
ably convenient for the dominant owner. 

When the person so entitled to set out the way refuses or 
neglects to do so, the dominant owner may set it out. 

15 % Where the access .'and use of light or air to and for 
Acquisition by pres- any building have been peaceably cn- 
cription, joyed therewith, as an easement, without 

interruption, and for twenty years, 

and where support from one person’s land, or tilings affixed 
thereto, lias been peaceably received by another person’s land 
subjected to artificial pressure, or by things affixed thereto, as 
an casement, without interruption, and for twenty years, 

and where a right of way or any other easement has been 
peaceably and openly enjoyed by any person claiming title there¬ 
to, as an easement, and as of right, without interruption, and 
for twenty years, 

the right to such access and use of light or air, support or 
other easement shall be absolute. 

Each of the said periods of twenty years shall be taken to be a 
period ending within two years next before) the institution of the 
suit wherein the claim to which such period relates ia contested. 
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of |his section when it has been had in pursuonce of an agree- 1882. 

ment with the owner or occupier of the property over which the- 

right is claimed, and it is apparent from the agreement that such 
right has not been granted as an. easement, or, if granted as an 
casement, that it has been granted for a limited period, or subject 
to a condition on the failiiment of which it is to cease. 

Explanation II. —Nothing Is an interruption within the mean¬ 
ing of this section unless where there is an actual cessation of 
the enjoyment by reason of an obstruction by the act of some 
person other than the claimant, and unless such obstruction is 
submitted to or acquiesced In for one year after the claimant 
has notice thereof and of the person making or authorizing 
the same to be made. 

Explanation HI .—Bus pens ion of enjoyment in pursuance of 
a contract between the dominant and sereiont owners is not an 
. interruption within the meaning of this section. 

Explanation IK—hi the case of an easement to pollute water, 
the said period of twenty years begins when the pollution first 
prejudices perceptibly the servient heritage. 

When the property over which a right is claimed under this 
section belongs to Government this section shall be read as if, 
for the words “twenty years,” the words “ sixty years” were 
substituted. 


Illustrations. 


(a.) A suit is brought in 1883 for obstructing a right of way. The 
defendant admits the obstruction, but denies the. right of way. Tho 
plaintiff proves that the right was peaceably and openly enjoyed by 
.him, claiming title thereto as an easement and as of right, without 
interruption, from 1st January, 1862, to 1st January, 1882. The 
plaintiff is entitled to judgment, 

(b.) In a like suit the plaintiff shows that the right was peaceably 
and openly enjoyed by ldira' for twenty years. The defendant proves 
Unit for a your of that time the plaintiff was entitled to possession 
of the servient heritage as lessee thereof and enjoyed the right ns such 
lessee. Tim suit ahull be dismissed, for the right of way lifts not: been 
enjoyed '** ns an easement" for twenty years. 

(c.) In a like suit the plaintiff shows that the right was peaceably 
and openly enjoyed by him for twenty years. The defendant proves 
that the plaintiff on one occasion during the twenty yeurs had admitted 
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(fmt the user was not of iglVt, and asked In’s leave to enjoy the right. 
1 he suit shall be dismissed, for the right of way has not been enjoyed 
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IG. Provided that, when any land upon, over or from which 

Exclusion iu favour <my easement has been enjoyed or derived 

of reversioner of eer- has been held under or by virtue of any 
vienfc heritage. ' J 

interest tor lib. or any term of years 

exceeding three years from the granting thereof, the time of 
the enjoyment of such easement during the continuance of such 
interest or term shall be excluded in the computation of the 
said |ast-meiitioried period of twenty years, in case the claim 
is, within three years next after the determination of such 
interest or term, resisted by the person entitled, on such deter¬ 
mination, to the said land. 


Illustration. 


A sues for a declaration that he is entitled to n right of way over 
IPs laud. A proves that he has enjoyed the right for twenty-five 
years ; but I! shows that during ten of these years C had a life-interest 
in the land; that on C's death B became entitled to the land ; and 
that within two years after C’s death lie contested A’s claim to the 
right. Ike suit must be dismissed, as A, with reference to the pro vi¬ 
sions of this section, has only proved enjoyment for liftcen years. 

Rights which cannot *7. Easements acquired under section 

be acquired by pres- fifteen arc said to be acquired by l U'e serm¬ 
on pfciou. .... 

tion, and are called prescriptive rights. 

None of the following rights can bo so acquired :— 

(a) a right winch would tend to the total destruction of the 
subject of the right, or the property on which, if the acquisi¬ 
tion were made, liability would he imposed ; 

(b) a right to the free passage of light or air to an open 
space of ground ; 

(e) a right to surface-water not flowing in a stream and not 
permanently collected in a pool, tank or otherwise ; 

(d) a right to underground water not passing in a defined 
channel. 

.18. An casement may be acquired in virtue of a local : us tom. 


Customary easements. 


Such easements are called customary 
casements. 
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Illustrations. 

(a.) By the. custom of it certain village every cultivator of village 
land; is entitled, as such, to graze his cattle on the common pasture. 
A having become the tenant of a plot of uncultivated land in the 
Village breaks up and cultivates that plot He thereby acquires an 
easement to graze his cattle in accordance with the custom. 

(S.) By the custom of a certain town no owner or occupier of a 
house can open a new window therein so as substantially to invade his 
neighbour’s privacy, A builds a house lit the town near IS s house. A 
thereupon acquires an easement that IS shall not open new windows in 
his house ho as to command a view of the portions of As house which 
are ordinarily excluded from observation, and B acquires a like ease¬ 
ment with respect to A’s house. 

19, Where the dominant heritage is transferor! or devolves, 

m . . . by act of parties or by operation of law, 

rjant heritage passes the transler or devolution, shall, unless 
casement, a con trary intention appears, be deemed 

to pass the easement to the person in whoso favour the transfer 
or devolution takes place, 

UUistration, 

A has certain land to which a right of way is annexed. A lets the 
land ta £ for twenty years. The right of way vests in B and his legal 
representative so long ns the lease continues. 


20. 


Rules controlled by 
contract or title* 


B a i* to me ancon* 
n ec bed wi bh cujoyme n fc* 
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CHAPTER III. 

Tb« Incidents op Easements, 

The rules contained in this chapter are controlled by any 
contract between the dominant and ser¬ 
vient owners relating to the servient 
heritage, and by the provisions of tho 
instrument or decree, if any, by which tho easement referred to 
was imposed. 

And when any incident of any customary easement is Incon- 
Incidents of 1 custom- sistent with such rules, nothing in this 
ary easements. chapter shall affect such incident. 

21. An easement must not be used for 
any purpose not connected with the en¬ 
joyment of tho dominant heritage. 
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Illustrations. 

(«.} A, ns owner of ji farm Y, lias a right of way over B'a land to Y. 
Lying beyond Y, A has'another farm Z, the beneficial enjoyment of 
which if not necessary for the beneficial enjoyment of Y. He 
must not use the easement for the purpose of passing to find from Z. 

( b .) A, as owner of a certain house, has'a right of way to and from' 
it. For the purpose of passing to and from the house, the right m:v, 
be used, not only by A, but by the members of Ins family, his guests, 
lodgers, servants, workmen, visitors and customers; for tin's is a pur¬ 
pose connected with the enjoyment of the dominant heritage. .So, if 
A lets the bourn, he may use the right of way for the purpuse of col¬ 
lecting the rent and seeing Unit the house is kept in repair. 


22 . 

Exercise of easement. 


Confinement of exer¬ 
cise of easement. 


The dominant owner must exercise his right in the mode 
which is least onerous to the servient, 
owner; and when the exercise of an ease¬ 
ment can without detriment to the domi¬ 
nant owner he confined to a determinate 
part of the servient heritage, such exercise shall, at the request 
of the servient owner, be so coil lined. 

Illustrations, 

(«.) A ling a right of way over IPs field. A must enter the way ;it 
either end anil itot at any intermediate point. 

(A) A has a right annexed to his bouse to out thatching-grass in IPs 
swamp. A, when exereising his easement, must cut the grass so that 
the plants may not be destroyed. 

23. Subject to the provisions of section twenty-two, the do¬ 
minant owner may, from time to time, 
alter the mode and place of enjoying the 
easement, provided that he does not 
thereby impose any additional burden on the servient heritage. 

Exception .—The dominant owner of a right of way cannot 
vary his line of passage at pleasure, even though he does not 
thereby impose any additional burden on the servient heritage. 

Illustrations. 

(«.) A, the owner of a saw-mill, has a right to a flow of Water suffi¬ 
cient to work the mill. lie may convert the saw-mill into a corn-mill, 
provided Unit it can be worked by the same amount of water. 

(A) A has a right to discharge on IDs land the rain-water from the 


Bight to alter mode 
of enjoyment. 
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eaves of A s house. This does not entitle A to advance hi3 eaves if; 
by so doing, lie imposes a greater burden on B’s land. 

(c.) A, ns the owner 01 a paper-mi]!, acquires a right to 
pollute u stream by pouring in the refuse-liquor produced by 
limbing in the mill pa sum from rage lie may pollute the stream 
by pouring in similar liquor produced by making in the mill paper 
by a new process from bamboos, provided that lm does not sub¬ 
stantially increase tin) amount, or injuriously change the nature, of the 
pollution. 

m A, (I riparian owner, acquires, ns against the lower riparian 
owners, n prescriptive right to pollute u ah cam by throwing sawdust 
into it. ! his does not entitle A to pollute tue stream by discharging 
iii-to it poisonous liquor, 

24, The dominant owner u entitled, as against the servient 
..... iA , . owner, to do all nets necessary to secure 

mmm enjoy meat, tlio full e||oyTmeut 0f the easement; but 

Ruck acts must be done at Much time and 
in such mttimer as, without detriment to the dominant owner, to 
cause the servient owner as little inconvenience as possible; Lul 
the dominant owner must repair, as far as practicable, the 
damage (if any) caused' by the act to the servient heritage. 

.Rights to do acts necessary to secure the fall enjoyment of an 
Accessory rights. easement are called accessory rights. 
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Illustration** 

<•■) A has nn eawmpt to Jay pipes in B’s lurid to convey water to 
A’s cistern, A may enter and dig the land in order to mend the pipes, 
but lie must vesture the surface to its original state, 

(A) A has an easement of a drain through B’s hind. The sewer 
with which the drain communicates is altered. A may enter upon 
IV; land and alter the drain, to adapt it to the new a«wer, provided 
that he does not thereby impose any additional burden on IPs land. 

(e.) A, as owner of n certain hmue, 1 ms a right of wny over , 1 V•* 
land. .The wny is out of repair, or a tree is blown down and fails 
across I;,. A may enter on li’s land mid repair Lite way or remove the 
tree from it. 

(A.) A, as.owner of a certain field, has a right of way over B’s land. 
B renders the way impassable. X may deviate from the way and puss 
over the adjoining lim'd of B, provided that the deviation is reasonable. 

(c.) A, as owner of a certain house, has a right of way over B's field. 
A may remove rocks to make the way. 




APPENDIX. 


G-H-i 
Aot V 

op 

IS 62. 


W 


(/) Alias an easement of support from B's wall. The wall gives 
way. A may enter upon B's land and repair the wall. 

(g.) A has ini easement to have his land Hooded by means of a dam 
in H'a stream. The dam is half swep t away by an inundation. A may 
enter upon B’s land and repair the dam. 

25. The expenses Incurred in constructing works, or making 
Liability for expems- repairs, or doing any other act necessary 
es necessary for pre- for the use or preservation of an easement, 
sttivatiem of easement, mus t bo defrayed by the dominant owner. 

20. Where an easement is enjoyed by means of an artificial 

work, the dominant owner is liable to 

Liability for damage inJl ho compensation for any damage to 
from want of repair. , . . _ ' , 

the servient heritage arising from the 

want of repair of stielv work. 

27. The servient owner is not bound to do anything for the 

benefit of the dominant heritage, and he is 

.Servient owner not entitled, as against the dominant owner. 
bound to do anything. ‘ . , . 

to use the servient heritage in any way 

consistent with the enjoyment of the easement: but he must not 

do any act tending to restrict the casement or to reader its 

exercise less convenient. 


Illustrations. 

(«,) A, us owner of a house, lias a right to lend water and send 
sewiige through B’s land, B is not bound as servient owner to clear 
the watercourse or scour the sewer. 

(A) A grants a right of way through his land to B ns owner of a 
field. A may feed his cattle on gross growing on the way, provided 
that B's rig lit of way is not thereby obstructed ; but he must not 
build a walUt the end of his land so ns to prevent B from going 
beyond it, nor must he narrow the way so us to render the. exercise 
of the right less easy than it was at the date of the grant. 

(c.) A, in respect of Ids house, is entitled to an easement of support 
from B’s wall. B is not hound as servient owner to keep the wall 
standing and in repair. But he must not pull down or weaken tlm 
wa.il so as to make it incapable of rendering the necessary support. 

{d.) A, in respect of his mill, is entitled to a watercourse through 
B’s land. B must not drive stakes so"its to obstruct the watercourse, 
(«?.) A, in respect of his house, is entitled to a certain quantity of 
light passing over B's laud. 1? inuSt not plant trees so as to obstruct 
the passage to A's windows oi that quantity of light. 
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28, With respect to tit a extent of easements and the mode Act V 


Extent of easements. 


Other easements. 


of. their enjoyment, the following pro¬ 
visions shall take effect :— 

An easement of necessity is co-extensive with the necessity 
Easement of neces- as i fc listed when the easement was i ni¬ 
si ty* posed. 

The extent of any other easement and the mode of its enjoy¬ 
ment must be fixed with reference to tie; 
probable intention of the parties, and tire 
purpose for which the right was imposed or acquired^ 

In tire absence of evidence as to such intention and purpose— 

(0) a right of -wily of any one kind 
Eight of way. does not include a right of way of any 

other kind : 

(?>) the extent of a right to the passage of light or air to a 
Right to light or air certain window, door or other opening, 
acquired by grant. imposed by a testamentary or non-testa 

inent'ary instrument, is the quantity of light or air that entered 
the opening at the time the testator died or the non-testamentary 
instrument was made ; 

(c) the extent of a prescriptive right to the passage of light 
Prescriptive right to or air to a certain window, door or other 

light or air. opening is that quantity of light or air 

which has been accustomed to enter that opening during the 
whole of the prescriptive period irrespectively of the purposes 
for which it lias been used : 

(d) the extent of a prescriptive right to pollute air or water 
Prescriptive right to i® the extent ol the pollution at the com- 

pollute air and water. mencenumt of the period of user on com¬ 
pletion of which the right arose : and 

(e) the extent of every other prescriptive right and the mode 
Other prescriptive it® enjoyment must be determined by 

tlie accustomed user of the right, 
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2i>. The dominant owner cannot, by merely altering or adding 

, . . to the dominant heritage, substantia]!v 

increase of easement. . 0> -X 

increase an easement. 

Where an easement has been granted or bequeathed bo that 
its extent shall bo proportionate to the extent of the dominant 
heritage, if the dominant heritage is increased by alluvion, the 
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eaaeraefcifc is proportionately increased, am! if the dominant herit¬ 
age is diminished by diluvion, the easement is proportionately 
diminished. 

Hare as aforesaid, no easement is effected by any change in 
tire extent of the dominant or the servient heritage, 

lllastrnlions. 

(rt.) A, the owner of a mill, it as acquired it prescriptive right 
to divert to his mill part of the water of a stream, A altera the machi¬ 
nery ot Iris mill. His cannot thereby increase bis right to divert water. 

( P •) A has acquired an easement to pollute a stream by currying on 
a manufacture on its banks by which a certain quantity of foul matter 
is discharged into it. A extends his works and thereby increases the 
quantity discharged. He is responsible to the lower riparian owners 
for injury done by such increase. 

(c.) A, ns the owner of a farm, has aright to take, for the purpose 
of manuring his farm, leaves which have fallen from the trees on IPs 
land. A buys a field and unites it to his farm. A is not thereby enti¬ 
tled to take leaves to manure this field. 

30. Where n dominant heritage is divided between two or 
Partition of dominant wore persons, the easement becomes an- 

.henta^<h nexed to each of the shares, but not so as 

to increase substantially the burden- on the servient heritage-: 
provided that such annexation is consistent with the terms of 
the instrument, decree or revenue proceeding (if any) under which 
the division was made, and in the case of prescriptive rights, 
with the user during the prescriptive period. 

Illustrations. 

(«.) A house to which a right of way by a particular path is annexed 
|s divided into two parts, one of which is granted to A, the other to It. 
Each is entitled, in respect of his part, to a right of way by the 
same path. 

■ (b.) A house to which is annexed the right of drawing water from a 

well to the extent of fifty buckets a day is divided into two distinct 
heritages, one of which is granted to A, the other to B. A and B are 
each entitled, in respect of his heritage, to draw from the well fifty 
buckets ei day ; but the amount drawn by both must not exceed fifty 
buckets a day. 

(c.) A, having in respect of his house an onsemmit of light, divides 
(lie house into three distinct heritages. Each of these continues to 
have the right to have its windows unobstructed. 
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ftl. In the case of excessive user of an easement the servient 

Obstruction in case owner may, without prejudice to any 
t>± excassmMisei'. other remedies to which ha may be en¬ 

titled, obstruct the user, but only on the servient heritage ; pro¬ 
vided that such user cannot bo obstructed when the obstruction 
would in terfere with the lawful enjoyment of the easement. 

Illustration. 

A, having a right to the free passage over IPs land of light to four 
windows sex feet by tour, increases their size and number, ft is im- 
possible to obstruct the passage of light to the new windows without 
also obstructing the passage of light to the ancient windows, B can¬ 
not obstruct the excessive user. 


CHAPTER XV. . 

Toe Dujtdubance of Easements. 


82. The owner or occupier of the dominant heritage is on* 
Right to enjoyment titled to enjoy the easement without dis¬ 
turbance by any other person. 


without bisturbance. 


Ulmtraliou, 

A, a :- owner of a house, has a right of way over E’s land. C unlawfully 
enters, on li’s land, ami obstructs A in his right of way. A may sue 0 for 
compensation, not for the entry, but for the obstruction. 

83. Tim owner of any interest in the dominant heritage, or 

Suit for disturbance the occupier of such heritage, may in- 
o£ easement. stitute a suit for compensation for the 

disturbance of the easement or of any right accessory thereto ; 
provided that the disturbance has actually caused substantial 
damage to the plain till'. 

Explanation I .—The doing of any act likely to injure the 
plaintiff by affecting the evidence of the easement, or by materi¬ 
ally diminishing the value of the dominant heritage, is substan¬ 
tial damage within the meaning of this section arid section thirty- 
four. 

Explanation If .—Where the easement disturbed is a right to 
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Act' V the free passage of light passing to the openings in a house, no 
TH82, damage is substantial within the meaning of this section unless 
tft— it falls within the first Explanation, or interferes materially with 

the physical comfort of the plaintiff, or prevents him from 
carrying on his accustomed business in the dominant heritage as 
beneficially as he had done previous to instituting the suit. 

Explanation III ,—Where the easement disturbed is a right 
to the free passage of air to the openings in a house, damage is 
substantial within the meaning of this section if it interferes 
materially with tiie physical comfort of the plaintiff, though it is 
not injurious to his health, 

llluslm lions. 

(o.) A places a permanent obstruction in a path over which 13, ns 
tenant of C’s house, has a right of way. This is substantial dnnuige. to 
C, for it may affect the evidence of his reversion aify right to the ease¬ 
ment, 

(?j.) A, as owner of a house, has a right to walk along imeside of 
U's house. 13 builds a verandah overhanging the way about ten feet 
from the ground, and sb as not to occasion any inconvenience to foot- 
passengers using the way. This is not substantial damage to A, 

04. The removal of the means of support to which a domi¬ 
nant owner is entitled does not give rise 

tV hen cause of action t 0 a right to recover compensation unless 
arises for removal of , . , , 1 

support. and until substantial damage is actually 

sustained. 

35. Subject to the provisions of the Specific Relief Act, 1877, 

Injunction to restrain sections 52 to 57 (bo tlx inclusive), an 

disturbance, injunction may be granted to restrain the 

disturbance of an easement,— 

(a) if the easement is actually disturbed,—when compensa¬ 
tion for such disturbance might be recovered under this chapter : 

(b) if the disturbance is only threatened or intended,—when 
the act threatened or intended must necessarily, if performed, dis¬ 
turb the easement. 

36, Notwithstanding the provisions of section twenty-four, 

Abatortientofobstrae- tlie dominant owner cannot himself abate 

tion of easement, a wrongful obstruction of an easement. 
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CHAPTER V. 

The Extinction, Suspension and Revival of Easements. 
o7. vVIien, from a cause which preceded the imposition 


Extinction by ftisgo 
hitiow of right'of rcx 
vjont. owner. 


Extinction by release. 


t3S. An easement is extinguished when 
the dominant owner releases it. expressly 
or impliedly, to the servient owner. 

oik h release can be made only m the circumstances and to the 

extent in a wl to which the dominant owner can alienate the domi ¬ 
nant heritage. 

An easement may be released as to part only of the servient 
heritage, 

hxplonation /.—An easement is impliedly released— 

(n) whom the dominant owner expressly authorizes an act of 
a permanent nature to be done on the servient heritage, the neces- 

U U 
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of an easement, the person by whom 
it was imposed ceases to have any right 
in the servient heritage, the easement is 
extinguished. 

hxcsptzdn .—Nothing in this section applies to an easement 
lawfully imposed by a mortgagor in accordance with section ten. 

lihMtalionn. 

(*) . A trftns,fCTS Sui^apar to B rn condition that he docs not many 
0. B imposes an easement on Sul tan par. Then B marries 0. B’« 

interest in Suitanpur ends, and with it the easement is extinguished. 

(6.) A, iu I860, let Sul tun pur to B for thirty years fremftke date of 
the lease. B, in 1S6J, imposes an easement on the land in favour of 
C, who &)}>>$» tile easement peaceably and openly i\s an eaaem^it with- 
nm interruption for twenty-nine years. B’s interest in Sidtanpur then 
ends, and with it C's easement. 

(c.) A ami B, tenants of 0, have permanent transferable interests in 
their respective holding*: A imposes on his holding an easement to 
( raw water from a tank for the purpose of irrigating Li’s land B 
enjoys the ease,neat for twenty years. Then A’s rent falls into a,",■ear 
ft.u*l ms jMteiVHfcla sold, easemenf is extinguished, 

(/) A mortgages Sul tan pur to B, and lawfully imposes an easemen t 
ms the land m favour of C in accordance with the provisions of section 
ten. 1 te land is sold to L> in satisfaction of the mortgage-debt. The 
easement is not thereby extinguished. 
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sary consequence of which is to prevent his luture enjoyment of 
the easement, and such act is done in pursuance of such authority; 

(£) where any permanent alteration is made in the dominant 
heritage of such a nature as to show that the dominant owner 
intended to cease to enjoy the easement in future. 

J&sp lariat ion IL —Mere non-nser, of an easement is not an 
implied release wit Kin the meaning of this section, 


Illustrations. 

(« t ) A., H and O are eo-owners of a house to which an easement la 

annexed. A, without the consent of B and 0, releases the easement, 
inis release h effectual only as againafc A and his legal representative. 
(£.) A grants B. an easement over A’s land fur the beneficial en¬ 
joyment of Ids house. B assigns the house to C. 15 then purports to 
release the casement. The release is ineffectual. 

(c.) A, having the right to discharge his eavesdroppings into B\s yard 
expressly authorizes B to build over fins yard to a height wpsh will 
interfere w ith the discharge* B builds accordingly. Aha easement in 
extinguished to the extent of the interference. 

(d*) A, having an, easement of light to a window, biiiida up that win¬ 
dow with brides and mortar so m to manifest ait intention to nbaml >n 
the easement permanently. The easement is impliedly re leased. 

(c.) A, having a projecting roof by meaiis of widish he enjoys an ease¬ 
ment to discharge eaveadruppings on f!*s land permanently alters the 
roof, so us to direct the rain-water hi to a different channel and dis* 
charge it on (?s land. The easement is impliedly released. 


Extinction by revo¬ 
cation. 


$y. An easement is extinguished 
when the servient owner, in exercise of a 
power reserved in this behalf, revokes the 
easement. 

40* An casement is extinguished where it has been imposed 

for a limited period, or acquired on con- 
Extinction on cxpira- ... , . , n , r . T t1 

%i&\ of limited period difcion that it snail become void on the 

or h appeuiug oi dissoiv- p<< ri'ormamm or non performs nee of a 

ing condition. , .. , 

specified net,, and Hie period expires 

or tlia condition is fulfilled. 

41, An easement of necessity is 

aiitionS^sSt^™ 11 ' extinguished when th« necessity (semes 

to ah end. 
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Him (ration. 

A grants T> a field miieuessible except by piisMng over A T s nrijmmug 
Ifuid, U • nl; wards purchases u pnrli of that land ovjpf which he can 
I”* 3 * to )\h Held, The right of wa y over laud which I) had acquired 
h extinguished. 

42* An easement Is extinguished when it becomes incapable 

Extinction of useless .of being at any time and under any 
easement, circumstances beneficial to the dominant 

owner. 

■L:>, V\ I tore, by tiny perm Client change in the dominant herit- 

Extinotion by porma- ?S e » tlu ’ i,imlon oa tlu ' #vhmt heritage 
mmi; change in doini- is materially increased and cannot bo 
nant heritage. reduced by the servient owner without 

interfering with the lawful enjoyment of the casement, the easement 
is extinguished, unless— 

(«) it was intended for the beneficial enjoyment of the domi- 
mmt heritage, to whatever extent the easement should be used j or 

(6) the injury caused to the servient ownev by the change is 
so snght that no reasonable person would complain of it; or 

(c) the easement is an easement of necessity. 

Nothing in this section shall be d corned tp ay ply to an ease¬ 
ment entitling the dominant owner to support of the dominant 
heritage. 

•U. An casentcnt is extinguished where the servient heritage 

Extinction on pertna- is l)y superior force so permanently alter- 

vi^^erifcig^b^supe- ed timt the dominant owner can no longer 
rior force, enjoy such easement: 

Provided that, where a way of necessity is destroyed by supe¬ 
rior force, the dominant owner has a right to another way over 
the servient heritageand the provisions of section fourteen 
apply to such way. 


lll^sinxliojis. 

(«•) A grants to B, as the owner of a certain house, a right to fish 
in a river running through A’a land. The river changes its course 
permanently amt run.-, through O’s iumh If’? easement ig extinguished. 

(>.) Access to a path over which A has a right of ivny i 9 permanent¬ 
ly cu* ofl by an earthquakes A’s right is extinguished. 
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45. An easement is extinguished when cither the dominant 

Extinction bydastrac- or the servient heritage is completely 
tion of either heritage. destroyed. 

Illustration. 

A. has a right of way over a road miming along the foot of a sen-cliff. 
The road is washed away by a permanent encroachment of the sea. 
A s easement is extinguished, 

46. An casement is extinguished when the same person be- 
Extinction by unity comes entitled to the absolute ownership 

of ownership; of the whole of the dominant mul servient 

heritages. 

Illmtmtmn. 

{<•/.) A, as the owner of a, house, has a right of way over B’s field. 
A mortgages his house, and B mortgages his field to 0. Then C fore¬ 
closes both mortgages and becomes thereby absolute owner of both 
house and Geld, The right of way is extinguished. 

(i>.) The dominant owner acquires only part of the servient heritage t 
the easement is not extinguished, except in the case illustrated in 
uaction forty-one. 

(c.) The servient owner acquires the dominant heritage in con¬ 
nection with u third person : the easement is not extinguished. 

(d.) 'Hie separate owners of two separate dominant heritage:? jointly 
acquire the heritage which ia servient to the two separate heritages: 
the easements are not extinguished. 

(e.) The joint owuers of the dominant heritage jointly acquire the 
servient heritage : the easement is extinguished. 

(f.) A single right of way exists over two servient heritages for the 
beneficial enjoyment of a single dominant heritage. The dominant 
owner acquires one only of the servient heritages. The easement is 
not extinguished. 

(£■•) A has a right of way over B’s road. B dedicates the road to 
the public. A*s right of way is not extinguished. 

47. A continuous easement is extinguished when it totally 
Extinction by non- ceases to » L1 enjoyed as such for an 

enjoyment, unbroken period of twenty years. 

A discontinuous casement is extinguished when, for a like 
period, it has not been enjoyed as such. 

linch pei'iod shall bo reckoned, in the case of a continuous 
easement; from the day on which its enjoyment was obstructed 
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by the' owner, or rendered impossible by the dominant; AfcfriV 

owner; and, iu the case of a discontinuous easement, from tho .jggj. 
day mi which it was last enjoyed by any person as dominant 

owner. 

Provided that if, in the case of a discontinuous easement, the 
dominant owner, within such period, registers, under tho Indian 
registration Act, 1877,, a declaration dills intention to retain 
such easement, it shall not be extinguished until a period of 
twenty years has elapsed from the date of the registi at ion. 

Where an easement can bo legally enjoyed only at a certain 
place, or af certain times, or between certain hours, or (or a parti¬ 
cular purpose, its enjoyment during the said period at another 
place, or at other times, or between other hours, or for another 
purpose, does not prevent its extinction under this section. 

The circumstance that, during the paid period, no 00 c was in 
possession of the servient heritage, or that tho easement eomd 
not he enjoyed, or that a right accessory thereto was enjoyed, fir 
that the dominant owner was not aware of its existence, or that 
he enjoyed it in ignorance of his right to do so, does not. prevent 
its extinction under thus section. 

An easement is uot extinguished, under this section 

(а) where the cessation is in pursuance of a contract between 
the dominant and servient owners ; 

(l,\ where the dominant heritage is held in co-ownerelup, and. 
one of the co-owners enjoys the easement within tho said period, or 

(б ) where the easement is a necessary casement. 

■Where several heritages are respectively subject to rights of 
way for the benefit of a single heritage, and the ways are conti¬ 
nuous, such rights shall, for the purposes oi this section, ho 
deemed to be a single easement. 


Illustration. 

A Una, as annexed to bis house, rights of way from the high road 
thither over the heritages 'X and Z and the intervening heritage Y\ 
Before the twenty years expire, A exercises his right of way over X. 
His rights of way over Y and Z are noc extinguished. 

48. When an easement is extinguished, 
Extinction of acces- the rights (if anv) accessory thereto arc 
MiyrisU,. also eftinguislied.' 
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libit! (ration, 

A has fin easement to draw water from B’e well. As accessory 
thereto, he lias a right of way over IPs land to and from the well. The 
easement to dra w water is extinguished under section forty-seven. The 
right of way is also extinguished. 

49. 


Su sponsion of ease¬ 
ment, 


An case me nt is suspended when the dominant owner 
becomes entitled to possession of the ser¬ 
vient heritage for a limited interest there¬ 
in, or when the servient owner becomes 
entitled to possession of the dominant heritage for a limited 
interest therein. 

60. The servient owner has no right to require that an ease- 

Servient owner not ment be C0Iltinm ' d 5 ™d ? notwithstanding 
entitled to require eon- the provisions of section twenty-six, lie is 
tumauee, not entitled to compensation for damage 

caused to the servient heritage in consequence of the extinguish¬ 
ment or suspension of the casement, if the dominant owner has 
given to the servient owner such notice as will enable him, with¬ 
out unreason able expense, to protect the servient heritage from 
such damage. 

Where such notice has not been given, the servient 

Compenmh'on for offner * K entitled to compensation for 
damage caused by ex tin- damage caused to the servient herd ago 
guishment, in consequence of such extinguishment ox 

u pension. 

illustration. 

A, in exercise of an easement, diverts to bis canal the water of B’s 
stream. The diversion conttnnea for many years, mid during that time 
the bod tif the stream partly tills up. A then abandons his easement, 
and restores the stream to its ancient course. 15’a land is consequently 
Hooded. II sites A for compensation for the damage caused by the 11 coding. 
It is proved that A gave 15 a month’s notice of his iutentinn to abandon 
the easement, and that such notice was sufficient to enable II, without 
unreasonable expense, to inn prevented the damage. The suit must 
be dismissed. 

hi. An easement extinguished under section forty-five revives 

,, . • («.) when tlie destroyed heritage is, before 

RovivaVof casements, 

twenty years have expired, restored by 
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the deposit of nihrvioii ; (&) when the destroyed heritage is a 
servient building and before twenty years have expired such 
building is rebuilt upon the same site ; and ft-) when the destroy¬ 
ed heritage is a dominant building and before twenty years have 
expired such building is rebuilt upon tho same site and in such a 
manner as not to impose a greater burden on the servient heritage. 

An easement extinguished under section forty-six revives when 
the grant or bequest by which the unity of ownership was pro¬ 
duced is set aside by the decree of a competent Court, A neces¬ 
sary casement extinguished under tho same section revives when 
the unity of ownership ceases from any other cause, 

A suspended easement revives if the cause of- suspension is 
removed before the right is extinguished under section forty-seven 

Illustration, 

A, aa the absolute Owner of held Y, hah a right of way thither over 
B's held Z. A obtains from Li a lease of Z for twenty years. The 
easement is 1 suspended so long as A remains lessee of Z. But when A 
assigns (.he lease to 0, or surrenders it to B, the right of way revives. 
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CHAPTER VI. 

Licenses, 

52. Whore one person grants to another, or to a definite 

<r . , , •_ . number of other persons, a right to do, or 

contuuio to do, in or upon tho i in move- 
aide property of the grantor,, something which would, in the 
absence of sncli right, bo unlawful, and such right does not 
amount to an casement or an interest in the property, the right 
id! called a license. 

53. A license may be granted by any one in the circumstances 

and to the extent in and to which he may 
transfer his interests in the property 
affected by the license. 

54. Tbe grant of a license may be express or implied from 

the conduct of the grantor, and an agree¬ 
ment which purports to create an ease 
meat, but is ineffectual for that purpose, 

may operate to create a license. 


Who may grant U 
cense, 


Grant may lie express 
Or implied. 
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A c c ess or y! iceii ses an - 
n excel by law. 


55. All licenses necessary for the enjoyment of any interest, 
or the exercise of any right, are implied 
in the constitution of such interest or 
right. Such licenses are. called acces¬ 
sory licenses, 

TUmLrution. 

A sells the trees growing on his laud to B. X:! is entitled to go oil 
the land and take away the trees, 

5G. Unless a different intention is expressed or necessarily 
implied, a license to attend ft place hi 
^ST Whea tranS ' Pnblio entertainment may he transferred 

hy the licensee ; but, save as aforesaid, a 
license cannot be transferred hy the licensee or exercised by his 
servants or agents. 

Illustrations. 

(«,) A grants B a. right to walk over A's Gold whenever he pleases, 
The right is-pot annexed to any immoveable property ft it. The right 
cannot be-transferred. 

(i.) The Government grant R si license to erect and nse temporary 
gratn-sheda on Goyernmm.it land. Xu the absence of express provision 
to the contrary, IPs serv, -.tuba may enter on the laud for the purpose of 
erecting sheds, erect the same; deposit grain therein and remove grain 
therefrom. 

57. Thu grantor of a license is hound to disclose to the licensee 

any defect in the property a fleeted by the 
*- lie™, likely to be dangerous to the #- 
son or property of tlie licensee, of which 
the grantor in, and the licensee is not* aware* 

58, The grantor of a license is bound not to do any tiling 


Grantor’** duty not to 
render property unsafe* 


Granted transferee 
not bound by license 


tacense 

vocable. 


when re- 


likely to render the property affected by 
the liccti.se dangerous to the person ov 
property Of the licensee. 

59, When the grantor of the license 
transfers the property affected, thereby, 
tho transferee is not as such bound by 
the license. 

00. A license may ho revoked by the 
grantor, unless— 
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Illustiiftthw f. 

fa.) A, the owner of a field, grants a license to B to use a pa th across 
it. A, with intent to revoke tUn license;, looks a gate across the puth. 
The license is revoked. 

(A) A, the owner of a field, grants a license to B to stuck buy on the 
field. A lets or sells the field to 0. The license is revoked, 

Incense when deemed go, A license is deemed to bo revoked— 
revoked.. 

(a) when, from a cause preceding the grant of it, the grantor 
censes to have any interest in the property affected by. the license; 

( b) when the licensee releases it, expressly or impliedly, to the 
grantor or his representative : 

(c) where it has been granted for a limited period, Or acquired 
on condition that it shall become void oh the performance or non- 
performance of a specified act, and the period expires, or the con¬ 
dition is fulfilled : 

( d) where the property affected by the license is destroyr .1 or 
by superior force so permanently altered that the licensee can no 
longer exercise his right; 

(e) where the licensee becomes entitled to the absolute owner¬ 
ship of the property affected by the license : 

i 

(/) where the license is granted for a specified purpose and 
the purpose is attained, or abandoned, or becomes impracticable; 

(rj) whore the license is granted to the licensee as holding a 
particular office, employment or character, and such office, em¬ 
ployment or character ceases to exist; 

(A) where the license totally ceases to be used as such for an 
unbroken period of twenty years, and such cessation is not in pur¬ 
suance of a contract between the grantor and the licensee ; 

|jf) in the case of an accessory license, when the interest or right 
to which it is accessory ceases to exist. 


(u) it is coupled with a transfer of property and such transfer, 
is in force ; 

(it} the licensee, acting upon the license, has executed a work 
of a permanent character and incurred expenses in the execution, 

Revocation express or «• ®k* ™™atit)U °f a H«m| ™X * 

implied, express or implied. 
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act Y 63, Where n, license is revoked, the licensee is entitled to n 

IS. Lihelil rights on roaBonnble time to leave the property 
revocation. affected thereby and to remove any goods 

which he has \)oen allowed to place on such property. 

64. Where a license has been granted for a consideration and 
Xiofttisee’s rigjU on tlio licensee, without any fiiult of his own, 
eviction. jg$ evicted by the grantor before lie has 

fully 'enjoyed, under the license, the right tor which he contracted, 
he is entitled to recover compensation from the grantor. 
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.V. 27.—(sec, 13) = section 13 of /vet XV of 1877. 

(art. 171) =53 article 171 o 1 ached. n, Act XV of 1S77. 

AEANDONMEXT— 

of easement already acquired, pp, 4.27 t 445 (uote), 447. 
clistmguiehed from discontinuance* pp* 1 Uh !27. 
of possession, pp. 136, 143, 

ABATEMENT— 

of a wrongful obstruction of an easement, p. 388, note Or), 
of ex&emvo user of easement, pp, 143, 444. 
of suit, application to set aside ortjfr for, (art. 17] c), p, 
of relit, defendants delay in asserting* a right to, p, 103; 

ABOLITION OR INTRODUCTION of exceptions how far retrospective, 
U 307. 

ABSENOE- 

o£ defcud,int from British India, {see. V'), p, S3;;, 
oven when mbmptrnt to aoermi of right to rue. is a ground of 
exclusion, pp, 137 (note), 2JS, 535. See I. L. ft., 8 Bomb., 561. 
of cine of several defendants, p. 625. 

no t_ tec op nisei ;ts an exception under the Regulations. p. 63. 
plaintiffs absence not a ground of exclusion in the computation of 
the period of lurntfiUnn. p. 525. 

ABSOLUTE AND INDEFEASIBLE RIGHTS acquired under sec. 26 of 
Act XV, p. ISj 

AOCESSORX— 

ro fraud, (boo, IS), p. 632 . 
rights, ppi 370, 442. 

extinguished with the principal, pp. 313,447. 
ACCOMMODATION BILL. (Suit by acceptor of, (art. 73), p. 684. 
Ai’OOUNT— 

suit for an, against factor, (art. 88), p, 688. 

against other agents, (art. 80). pp, 688, 589. 
of a dissolved partnership, (art. 106), pp. 596. 597. 
accounts stated, (art, HI), pp, 677, 678. 
mutual, open and current accounts, (art. 85), pp. 586, 687. 

ACCRUAL OF RIGHT TO SUE— 
in eases of contracts, p. 218. 
in daaoa of torts, p. 321, 
in eases of YffnC-eontmcrs, p. 223. 

(>*■01 Tims OE COKTKMTS, Lectuuk Villi) 
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ACKNOWLEDGMENT— 

of 'liability, (sec, * f>), pp. 235 (note), 271, 535. 
under the old law, pp 57, 51, 272, 377 (note), 
doctrine of, extended tp tipplvvitiotis, p. 277. 

(i ii-t/ right or property, including the Tight 
i;o execute decrees, the right of a mort¬ 
gagor or mortgagee, Ac,. &o„ pp. 277,'299. 

requisites of an, p. 272. 
must be in writing, p- 280. 
must be signed, p. 280. 

signature of, what amounts to, pp. 231, 282. 
is .sealing signing, p. 281. 
marking is signing: p, 282. 
must Ire made within the prescribed period, p. 288. 

except under art. ISO, p. 289, 
what amounts to an —, pp. 231, 297. 

instances of, pp. 292, 535. 

need not specify the exact nature of the property or right, p. 29-1. 

advertisements to bring in claims, p. 297, 

by agent, p. 303 ; by guardian, p. 299 ; by kitria, p. 305, 

by executor, binds the estate, p 300, 

made to third parties, p. 305. 

contained in unstamped or unregistered document, pp. 284, 230. 
oral evidence of date of, may bo given, p. 280. 

of contents of, cannot, be given, pp. 279, 
by one of several persona chargeable, p 301. 

of right to money scoured by certain judgments, (art, 180), pp. 273, 
289, 306. 
effect of, p. 306. 

interrupts limitation, pp. 2"8 (note), 245. 
a aeries of acknowledgments, p. 307 

(See Table or Contents— Lector*; X.) 


ACQUIESCENCE— 

distinguished from laches, p. 76, 

(Sec Table of Contents. Lecture IV.) 
in interruption, required to bar prescriptive acquisition of case¬ 
ments, p. 426. 

ACQUISITION- 

by proscription, distinguished from acquisition by occupation, p. 7. 
indirect, of the ownership of property by negative prescription, 
pp.5,14,324,336. 

direct, of easements by positive prosedption, pp. 13, 409. 
modes of acquiring casements, p. 393. 

ACQUISITIVE OR POSITIVE PRESCRIPTION, p, 5. 

ACQUITTAL, appeal from judgment of, (art. 157), p. ATT. 

ACT IN PURSUANCE OP ANY ENACTMENT, suit for doing or 
omitting to do, (art. 2), p. 648. 

ACT OF GOVERNMENT OFFICER, suit to set aside, (art. 14), p. 657. 
ACT XII OF 1855— 

auit by executors, &0-, under, (art. 20), p. m-9. 
suit against executors, &o., under, (art. 33), p. 563, 
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ACT XIIT OF 1863, suit, by executors, Ac., uader, (art. 21). p. 560. 

VIII OF 1359. suits, under sees, 246 and 269 of, p. 562. 

XIV OF 1839— 

suit under sou. 16 of, p. 330. 
amendments introduced by —, p. 64, 

IX OF I860, suit under, {aid. 4), p, 549, 

XXIII OF 186'i, suit to contest award under, (art. 1), p. 648, 

I OF ISOS (General Clauses Act). p, 202, 

IX OF 1871—- 

Emits for which prescribed period is shorter than that, pres¬ 
cribed by, pp. 229, 698. 

amendments introduced by —, pp. 07, 253, 274, 311, 526. 

IX OF 1872, saving of see, 26 of, p. 289, 

IX OF 1875 (Majority Act), p. 249. 

X.V OF 1877 — 

amendments introduced by —, p. 70, 

operation of in respect of time, place, and subjects 
pp. 228—231. 

II OF 1882 (Trusts Act), pp. 108, 240 (note), 

IV OF 1882 (Transfer of Property Act), pp. 153, 362, 890, 

V OF 1882 (Easements Act), pp. 13, 389, 392. 

ACT, suit for penalty or forfeiture upon an, a Statute or Regulation, 
(art. 6), pp. 67, 619. 

ACT’S REPEALED by Act XV, p, 607, (sched. 1), p. 647. 

ADDITION OR SUBSTITUTION— 

of plaintiff or defendant, (sec. 22), pp. 283, 337. 
o’ parties, after time, often useless, p. 589. 
of appellants and respondents, p, 537, 

ADJACENT SUPPORT, natural right to, p. 365. 

ADJETIVE LAW, Law of Limitation is, pp. 8, 42. 

ADMINISTRATOR- - 

to estate of his creditor, (sec. 9), p. 210. 
suit by, for wrong to intestate, (art 20), p. 559. 

for death caused by actionable wrong, (art. 21). p. 660. 
suit against, for wrong done by intestate, (art. 33), p. 563. 
may pay burred debt, p. 4 (note). 

ADMISSION- 

of appeal, and application for review, after time, (see, 5), p. 51 {. 
of appeal to the Privy Council, (art. 177), p, 644, 
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ADOPTED SON, suit by, to set aside acts of iua adopting mother, p. 2$5. 
ADOPTION— 

suit for declaration of invalidity of alleged, (art. 118), p. 601. 
suit for declaration of validity of, (art, 119), p. 601. 
subsequent—of claimant, p. 264. 

ADVERSE POSSESSION— 

of hereditary office, (art. 121), p. 609. 

of immoveable property or of an interest therein, (art. Ml), p, «28. 

defined, pp, Ml, 145. 

of derivative holders, p. 147. 

iu case of landlord and tenant, p. 152. 

as between eo-Miarers, p. 167, 

in case of mortgagor and mortgagee, p. ISO. 

in case of trustee and beneficiary, p. .168. 

of purchasers for value, pp. U>4,165, 621, 532. 

of Hindu widow’s estate, p. 165. 

of waste lands, pp. 120, 128, 140. 

of diluviated lands, pp. 121, 127. 

iu case of property under attachment, pp. 171, 029. 

oiiMs of proving, pp. 131, 117, 161. 

(Sec Taupe on Contents, Ijisctubb V I.) 

ADVEItt’ISEMENT for creditors, p. 297. 

AFFIRMATIVE— 

easements, p. 375. 
prescription, p. 6. 
words in a statute, p. 197, 

AGENT— 

signature Of acknowledgment by, pp. 281,303. 
payment, by, p, 320. 

suits by principal against, (arts. 88. 90), pp, 688, 689. 

lN. i'-. ■>.R.) 

acknowledgment by and to, iu case of decree of Charter Court, 
(art. ISO), pp. 273, 289, 306. . , . . 

employed in the collection of rent, suit against, under Act. VIII 
of 1869 (li. C.). p. 689. 

A GEE Ell ENT cannot alter, or derogate from, the law of: limitation, 
p. 1C 

^^prescriptive title to access and use of, (see. 20), pp, 356, 385, 389 
(mac), 437, 541. 

pollution of, pp, 359 (note). Ml. 

no prescriptive right to flow of, to open ground, p. 487. 
ALIENATIONS— 

of Hindu or Muhammadan female, suit to set aside, (art. 12.i), p. 610. 
of father, suit by Mitakshara, Hindu to set aside, (art. 126), p. 611. 

ALIENS, suits by, p. 231 (note). 

ALLUVIAL LANDS, posse-sion of. pp. 120 (note), 123, 125 (note), 
129 (note). 148, 

ALTERATION OF DOMINANT OR SERVIENT HERITAGES, ease¬ 
ments frequently lost by, p. 113. 
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AMENDMENTS--- , . 

of plaint, Ac., computation of limitation in cases of. p. 312. 
by the addition of parties, when useless, p. 639. 
of the law introduced by Acts IX of 1871 and,XV of 1877, pp. 97, 70. 
(See also iiKOTUUES X, XI.) 

ANGLE OF 43 DEGREES, light prevented falling at, p. 442 (note). 
ANIMALS, suit for hire of, (art. S0).p. 570. 

ANNOYANCES AND NUISANCES, p. 359. 

.APPARENT EASEMENTS, p. 378. 

APPEAL - 

not a (see. 8), p. 510. 
presented after period, (aec.. !\ p. 510. 

admission, after time, for sufficient cause of, (see. 6). p. 514. 

pendency of application for review when a. sufficient cause, p. 515. 
in computing period for, time necessary to get copy of judgment 
and decree excluded, (see, J8), p. 324. 
plea of limitation in, pp. 96, OS, 
from a, sentence of death, (art. 130), p. 335,. 
from a decree <B High Court, original side, (art. 151), p, 636. 
to District Judge under Civil Procedure Code. (art. 152), p. 636, 
to High Court under the same Code. (art. 166), p. 637. 
to High Court under sec, 601 of Civil Procedure Code, (art. 153), 
p. 636. 

to Court other than High Court, under the Code of Criminal Proce¬ 
dure, (art, 164), p. jJ36. • 

to High Court, under the same Code, (art, 455) , p, 636. 
from an acquittal, (art. 167), p. 637. 
xe-admission of, (art, 168), p. 640, 
m-hoaring of, (art, 1(1$). p. 640. 

application for leave to, in /iimtl pauperis, (ark 170). p. 640. 
application for admission of, to the Privy Council, (art. (77), p, 644. 
exceptions applicable to, pp. 450 (Table), 636. 

A1 J PELLA NT— 

application by representative of deceased, (art. 171), p. 640, 
addition or substitution of, p. 637. 

APPLICANT defined, (sec. 8), p.' 609. 

APPLICATION— 

not iLXiiit, (sec, 3), p. 310 

presented after period, (sec. 4), pp. 511,612. 

for review, (sees. 5 and 12, arte. 162, 173), pp. 514, 524, 638, 643, 

for leave to appeal as a pauper, (art. 170), p. 640. 

to set aside an award, (art, 158), p. 687. 

for leave to defend suit under oh. 89, Civil Procedure Code, (art. 139), 
p. 637. 

to restore to die rejected—for review, (art. 160), p. 087, 
for issue of notice under sec, 258, C P. 0,, (art. 161), p. 637, 
to set aside dismissal of suit by default, (art. 163), p. 638, 
to set aside ea* pane decree, (art. 164), p 038. 

to contest right of decree-holder or auction-purchaser to possession, 
(art. 165), p. 688. 

to net aside sale on the ground of irregularity, (art, 166). p, 639, 

on tiie ground that debtor had no saleable interest, 
(art. 172), p. 642. 
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APPL1CA Tl ON - (eon timml), 

complaining of resistance to delivery of immoveable property decreed, 
or Sold under decree, (art* 167), p. $$£►. 
for xe-admitoion of appeal dismissed by default, (art. KT), p, 640, 
for re-hearing of appeal decided .<w -parts f (art. 169), p. 640. 
for payment of decree by instalments, (art; \ 75), p, 348. 
under sec, 368, Civ. P. 0., (art. 174), p. 613. 

363 or 36s* Civ, F. (art. 171). p. 640, 

360 (art. 171a). p. 641. 

ffl& (art. 171b), p. M2* 

$71 (art* 3.7 He), p. 642, 

516 or 626, (art, 176), p. 643, 

(See Civil I^ggkduke Code.) 

not specially provided for by Sohed. Ii or : oo. 230, C. P. 0., (art. 17$), 
p. 644. 

Act XV does not apply to all, pp* 231, 606, 

for execution of a decree or order of Civil Court, (art L 179) f p. 617, 
to enforce judgment, decree or order of High Court (original side) 
or of order of the Privy Council, (art 380;, p. 663. 
what is or is not au A * application for execution,' 5 pp. 650, 656. 
application to emitmue or fmWe proceedings not. n fresh applica¬ 
tion, pp; 646, 655, 

wfcafc sufficient and what insufficient to bar limitation, pp. ,666, 658, 
the exceptions applicable to, pp. 460, 637, 

(See TaDli; op Kxoeptioss, p, 450; and Execution,) 

APPGRTI0N3IENT OF RENT OF TENURE, suit for. (after a partition 
of tie parent estate), iee Addenda, 

APPROPRI ATION OF PAYMENTS-- 
by creditor, to'interest, p- SIS. 

to particular debts, p, 322. 

APPURTENANCES, p, 398. 

APPURTENANT rights, distinguished from rights in jr^, pp. 347, 
362, 387. 

ARREARS- 

of maintenance. suit for, (art, 128), p. 013, 
of Biaiikana, suit for, (art, 182), p, 616, 
of rent, mit for, (art. 110), p. 598. 

Bulb to set aside sale of patni for, (art, 12), p* Sfil, 
of rent at an enhanced rate under Act VIII of 1869, B. 0, r suit for, 

p, 661. 

of revenue, suit bo set aside sale for, (art. 12). p. 554, 

attachment, lease, m transfer of land 
for, (art, 15), j>.--668. 

suit for money paid under protest in satis faction of claim 
for. (art. 16), p, 568, 

suit to avoid incumbraneeB in estate sold for, (art. 121), 

p, 608* 

ARTIFICIAL SERVITUDES, p. 348. 

ARTIFICIAL WATERCOURSES, the right to p, 383 (note). 

ARTISAN, suit by, for wages, (art. 7), p. 550. 
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“ AS OF RIGHT 

enjoyment-, pp. 401, 411 1 418—120, 

difficulty pC proving that the enjoyment of a negative casement hay 
been as of right.'’ p. 421 (note), 

ASSESSMENT OF RENT-FREE LAND,-suit for, (art. 130), p. 023. 
ATTACHMENT— 

of land for arrears of revenue, suit to set aside, (art. 15), p. 658. 

does not amount to dispossession, pp. 371, 629, 
in execution, applieati&n for, a step in aid of execution, p, 653. 
claims to property under, (art. U), p. 662. 

ATTORNEY, suit by, for cost, (art. 84), p. 586. 

AUCTION-PURCHASER - 

at Rule for arrears of rent or revenue suit by, {art. 121), p, 608. 

in execution generally stands in the shoes of the judgment- 
debtor. pp, 509, 620, 622. 

AUTHORITY TO ACKNOWLEDGE, p. 303. 

AWARD— 

under Act XXIIt of 1863, suit, to contest, (art. 1). p. 648, 

Bong. Reg. VII o.f 1822, TX of 1825, and IX of 1833, suit to 
contest, (art. 46), p, 566. 

suit to recover property comprised in such, (art, 40), p, 332. 
application to set aside, (art. 158), p, 637, 

to file, iu Court, (art. 176), p, 843. 
possessory, not contested in time, effect of, pp. 103 (note), 332. 

BALANCE— 

of advance iu payment of goods to be delivered, suit for, (art, 61), 
p. 570. 

duo on mutual open and current account, suit for, (art. 86). 

p. 536. f 

an adjusted account, suit for, p. 677. 

BANKER, money paid to, generally a loan, p. 573. 

BAR BY LIMITATION, nature of the, p, 3. 

BEEL-BJIARATI LANDS, possession of, p. 117. 

BEN AMID AR— 

not a trustee, (seo. 3), p. 510. 

application by a benumidar, not in accordance with law, p. 666. 

BILL OF EXCHANGE- 

includes hundi and cheque, (sec, 3), p. 609, 

suit for price of goods to be paid for by, (art. 54), p. 671. 

suit on, payable at a fixed time after date, (art, 69), p, 680. 

at sight or after sight, (ark 70), p. 680. 
at a fixed time after sight or after demand, (art. 72} 
p, 580. " 

on demand, (art. 73), pp. 220, 221 (uote), 581. 
accepted payable at a particular place, (art, 71) 

p. 580. 

foreign, dishonored, (art. 77), p. 583. 
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BILL OF EXOK 

suit by payee ^ai&t drawer of, (art- 7S), p, 580. 

l>y accommodation-acceptor against drawer of, (art, 79), p* «S L 
on, not expressly provided for, (art. 80), p. $81, 

BOARD AND LODGING, suit for the price of, (arts, 6 and 9), p. oftfh 

BOATS, suit for hire of, (art; 50), p. 570* 

BONA F1DES. (See Good Faith.) 

in prosecution- of suit in wrong Court, (sec;, 14), p, 530. 
of a claimant through a person guilty of concealed fraud, (sec. 1*}, 
p. '{334: 

JESOKl)^ 

what it mchules, (see- 3) f p. $09. 

suit on a single, (arts- (10 and 67). p. 079, 

suit on, subject to condition, (art* 08). p. 5SQ. 

payable by instalments, (arte, 74 and 75), pp, 581, 582. 
not specially provided for, (art. 80), p. 684. 
duly registered., (art. 116), p* 002, 

BREACH OF CONTRACT— 

accrual of right to sue in cases of, p. 218, 

titufc for .compensation for, not otherwise provided for, (art. 116), 

p. 602. 

where contract is registered, (art. H6), p, 602, 
continuing, (sec. 23), p, 23 9. 
successive breaches, (art, 115), pp. 210,802, 

BREACH OF TRUST. (See TRUSTEES,) 

Ipsa occasioned hy t p, 622. 

BRITISH BURMAH, suits to redeem mortgages of land in, (art. 118), 
p, 632. 

BRITISH INDIA— 

defined, pp. 202, 230, 610- 

defendants absence from, (sec. 13), p. 525, 

suits in, on foreign contracts, (.sec* 11), pp. 43, 230, 623. 

suit on judgment obtained in, (art, 122 ), p. 608, 

BUILDINGS— 

support of, by soil. pp. 357, 376, 

by other buildings, 384. 
right to support of , not natural, p. 367. 

uninhabited. or incomplete, access of light or mv to, (am S$j, p. 545. 
BURDEN OF PROOF. (Be (texts, and Table of Contents, Leot urns V.) 
BYE-LAW, suit for penaity under, (art, 6), p, 549. 

CALENDAR, GREGORIAN, (see. 25), pp, 234, 512. 

CALL. (See Companv). 

CANCELLATION OF INSTRUMENT, suit for, (art. 91), p, 689. 
CARRIER— 

suit against, for losing or injuring goods, (art. 30), p, 562, 

for delay in delivery of goods, (art 31), p. 662, 
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CAUSE OF ACTION— 

the term ” right to sue " substituted for, p. 68. 

statutable pause of action, p, 238 (note), riee secs. 7, 9, & 18 of 
Act XV. 

CERTIFICATE— 

of sale, application for, whether governed by Act, (aru 178), p. 615. 
application for. under Act XXYMl of .1360 or Act XL oi: 1858 not 
governed by Act, p. 281, 

not a step in aid of execution, (art. 170), p, 657. 

CHARGE UPON IMMOVEABLE PROPERTY- _ 

distinguished from a mortgage, (arts. 132, 147), pp, 617, 68:2. 
suit to enforce payment of money charged upon bum o veal do pro¬ 
perty, (arc. 132), p. 015. 

CHEQUE— 

suit "or money lent by, (art. 58), p. 572. 
included in Bill of, Exchange, (see. 3), p. 509. 

CHIMNEY, claim to free access bf wind- to and from a, for the egress of 
smoke, pp. 385,134. 

CIVIL COURT— j 

suit to set aside sale iu execution, of deoree of, (art. 12). p, Col. 

order of, in any proceeding- nob a suit, (art. 13), 
p. 536. 

ClVIL PROCEDURE CODE. (Sue AfpuA n, Afpiac a Tiers .) 
sac. 20 of—(staying proceedings in suit), (sec. lA), p. 520. 
sec, 108 of—(setting aside decree by default), (art. 163). p. 688. 
sec, 108 of—(sotting aside ow-gtoic decree), (art. 164), p. 68.8. 
see. 210 of—(for order for payment by instalment), (art. 176), p, 613. 
gee. 230 of—(execution of 12 years’ old decree), (arts, 178,179), p. <546. 
Beet 258 of--(certificate of payment of deoreo), (art. 161). p. (537. 
secs. 280, 281. 282 of—(order ou claim to attached property), (art. 11), 
p. 652. 

sec. 311 of—(sotting aside sale for irregularity), (art, 166), p. 639. 
sec. 313 of—(sotting aside sale by purchaser). (art. 172). p. 612. 
sees. 332, 836 of—(resistance or dispossession in execution), (arts, 11, 
165. 167), pp. 652,633, G39. 

sec. 853 of—(application by unscheduled creditor), (art. 174) 643. 

secs, 363, 865, 366 & 388 of -(representation of deceased parties), 
(arts. 171. 171A & 17 IB), pp. 640442. 

BOO. 37] of—(abatement of suit), (art, 171C), p. 642. 
secs, 516 & 525 of—(tiling awards), (art. 170), p. Ote. 
sec. 521 of—(setting aside awards), (art. 158), p. 637. 
sec. 583 of—(summary procedure, negotiable instruments), (art, 169), 
P- 637. 

sec. 640 of—(appeals), (arts, 131, 152, 15ft), pp. 686. 637. 
sec. 353 of—(road mission of appeal), (art, 168),p. 610. 
seo. 660 of—(rehearing of appeal), (art. 169), p. 64% 
sec. 581 of—(second appeals), (art, 156), p. 637. 
sec, 592 of—(leave to apnea! as a pauper), (art. 170), p. 640. 
secs. 5»8 & 092 of—(Privy CounUl appeal), (art. 177), p. oil. 
sec. 6i)l of—(appeal from refusal of certificate in certain cases of 
appeal to the Privy Council), (art. 153). p. 636. 
sec, 623 of—(review of judgment), (arts, 162, 178), pp. 633,013, 
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CLAIM- 

already barred at parsing of Act. riot, revived, (see, S'), p. 507. 
when, against company which is being wound up by Court is 
instituted, (sec. 4, exph). p 61.2. 

to a set off, acknowledgment coupled with. fseo. 19. expl.). pp. 298. 635. 
public, limitation in suit for, pp. 81, 57, til, (IS), ICS* (note), (art. 149), 
‘ p. 634. 

CLAIMANT— 

disability of one joint claimant, (sec. 8), pp. 268, 619. 
through a person guilty of concealed fraud, in good faith and for 
value, (sec. 1 8), p. 834, 

CLAIMING- EASEMENT, several ways of. by long enjoyment, pp. <106, 408, 

CLOSING Off COURT— 

effect of, (sec. 6). pp, 246. 614. 
under the old law, p. 182 (note). 

CO-CONTRACTORS, acknowledgment by one of several, (sec, 21), 
pp. 301, 637. 

CO-DEEENBANTS, absence of one of several, p, 625. 

CODE NAPOLEON, pp. 2, 41 (note), 91 (note), 147 (note), 1« (note), 
153, 396, 400 (note). 

COLLECTOR, suit to set aside sale by order of, (art, 12), p. 551. 

C OMMENOLMENT— 

of Act XV, (see. I), pp. 229, 506. 

of suit stayed by injunction, (sec. 15). p. 530. 

whore new parties are added or substituted, (sec, 2:1), p, 537. 
of running of period of limitation, pp. 218, 235, 288 (note). 

COMPANY— 

claim against, (sec, 4, oxpl,), p, 610. 
suit for call by registered, (art. 1.12), p. COO. 

COMPENSATION— 

meaning of the term, in actions for breach of contract, (art. 116), 
p. 003. 

for net not actionable without special damage, (see. 24),"pp..'221) 
24 i. 54 5. Si’e A Dm: y da . 

for laud taken for public purposes, (arts. 17,18). pp, 558. 659. 
for wrong or torts, (arts 19, 22*8$, 36-40, 42). pp. 509. 660-562, 603- 
565, 606. 

general rule of limitation in suits for ——for torts, (art. 36). p. 503. 
for wrongfully taking, injuring or detaining specific moveables, 
(arts. 48, 49), p. 660, 

for breach of promise to do anything at a certain time, (art. 65), 
p. 678. 

for breach of unregistered contract, nob otherwise provided for, 
(art 116), p. 602. 

for breach of registered contract, (art, 116), p. 602. 

COMPROMISE, suit for land admitted to be plaintiff ! s by a, (art, 1)3), 

p. 601. 

COMPUTATION. &. Exclusion.) 

of period of limitation, (sees. 12 to 24), pp. 48, 203, 231, 523. 

>C prescriptive period, p. 428. 

of time mentioned in instruments, (see, 26), pp. 203, 233, 542. 
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CONCEALED FRAUD, (sec. 18), p. 633. 

CONDITION— 

in bond payable by iusfcalmenta, (art. 76), p. 682. 
demand, when a condition and when, not, (arts. 72 & 73), pp. 220, 
221. (note). 

suit to recover property on breach of, (art. 143), p. G28, 
CONDITIONAL SALE, right of pre-emption in oases of, (art. 10), p. 661. 
CONJUGAL RIGHTS, suit for restitution of, (art. 36), y- 663. 
CONSIDERATION— 

failing, suit for money paid on, (art. 97), p. 693. 
valuable, person claiming for a* (sees, ID & 18, and arte, 133 A 134), 
pp. 620, 632, 619. 

CONST RUC'iTO N— 

of Statutes of Limitation, p. 172. 
should bo reasonably strict, p. 174, 
according to the plain meaning of the words, p. 176. 
except when language leads to absurdity or palpable injustice, 
pp. 180, 190. 

in favour of the suitor, if language ambiguous, p, 183. 

ordinary rules of, p. 194. 

of general and special laws, pp, 203, 212. 

(See Tablk op Contents, Lectcke VII.) 

CONSTRUCTIVE— 

trusts not within sec. 10, p. 620, 
possession, pp. 136, 141, 143, 
payments, pp. 312, 319. 
enjoyment, pp, 408 (note), 423. 

CONTEXT OF ACTS, p. 178 (note). 

CONTINGENCY, suit on promise to do anything on happening of 
specified, (art 66), p, 578* 

CONTINUANCE OF INJUNCTION, exclusion of time of, (bog* *6), 
pp- 25$ (uoie), 530. 

CONTINUING— 

breaches of contracts, (sec. 23), pp. 219, 241, 510* 

wrongs, (sec. 23)* pp* 222, 211, 540, 

the defence of acquiescence applicable to, j). 88 (uoUt), 

CONTINOOUB— 

easements, pp* 378, 396* 
enjoyment, p* 423* 
possession* pp* 134, 336, 340. 

CONTRACT— 

foreign, suit on, (sec* 11), pp. 43, 230, 523. 

continuing breach of* (sec* 23), pp. 219 s 241, 540. 

successive breaches of, (art* 115), p t 218* 

to indemnify* suit ou, (art* 83) t p* 

inducing u person to break, suit for, (art* 27), p. 561* 

apecifio performance of, Miit for, (art* 1 13)* p. 600, 

for rescission of, suit for, (art* 114)* p. 601. 

aaregitiM&ed contract, not otherwise provided for, salt on, (art. 115). 

p* 602. 

registered contract, suit on, (art* 116), p. 602. 
compensation for breach of, p* 603. 
written, to pay barred debt, pp. i } 289* 
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CONTRIBUTION— 

Stitt for, whoa plaintiff pays whole amount, due under a joint-decree, 
(art. ft! 1 ), p. 591. 

when sharer in joint estate has paid the whoie revenue, 
(arts. 09,132), pp, 504, SHI. 

against estate of deceased co-trustee, (art, 100),p. fi05. 
in respect of payment by manager on account of joint 
estate, (art. 107), p. 597. 
against co-surety, (art. 82), p. 584. 
other suits for, (see art. 61.), p, 673. 
right to, is generally a#i mewl right, p. 618. 

CONVENIENCES or rights of accommodation, arc easements as op* 
posed to profits, p. 384 (note), 

CONVENTIONAL SERVITUDES, p. 348. 

CONVERSION OF SPECIFIC MOVEABLES, (art. 48), p. 569. 

COPY of decree, &e., exclusion of time requisite for obtaining, (sec. 12), 
p. 524. 

COPYRIGHT- 

tm incorporeal, chattel, p. 30(1 (note), 
gait for infringing', (art. 40), p. 566, 

CORPORATION CASES, p. 365. 

COSTS- 

suit for, by attorney or vakil, (art. 84), p, 586, 

immts bo given in favor of person auocessfuily pleading limitation, 
pp. Oil, 512. 

CO-SURETY, suit against, (art. 82), p. 584. 

CO-TRUSTEE, a nit against estate of deceased, (art. 98), p, 694. 

“ COUPLED WITH AN INTEREST, 1 ' meaning of, p. 360 (note). 
COURT- 

Offecfc of closing of. (sec. 5), p. 513. 

(See Civil Court, High Court.) 
established by Royal Charter, (arts. 146,180), pp. 631,669. 
proper, application to, (art. 179), p. 666. 
the Judicial Committee of the Privy Council Is a, p, 653, 

COVERTURE, not a disability, p. 248. 

CREDIT— 

fixed period of, (art. 53), p. 571, 
no fixed period of, (art. 62), p. 671. 

CREDITOR— 

disability of a joint, pp, 268, (see, 8), 519. 
application by, of insolvent debtor, (art. 174), p. 643, 

CRIMINAL— 

appeals, (arts. 154, 156), p. 636, 

Courts, orders os to possession, by, p. 101, (art. 47), pp. 832, 568, 
prosecutions, p, 84 (note). 

CHOPS. (See Crowing Crops.) 

CROWN— 

not affected by statutes unless named, pp. 199, 631. 
presumption of grant against, pp. 199 (note), 431. 
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CUSTOM— 

does nob override the law of limitation, p, 204, 

distinguished f roin as emeu t. p. 361. 

adit for money payable wider a local, (art. 120), p. 607, 

CUSTOMARY EASEMENTS, pp. SCI, 387 (note), $0. 

DAMAGE, where consequential, in not the ground of action, date of 
accrual of. is not the date of the cause of action, p. £521. 

BATE OF ACKNOWLEDGMENT may be proved by oral evidence, 
(sec. 1!',-. 1 v 280, 635. 

DAUGHTER, loss of service of, caused by seduction, (art. 26), p. 66L 

DAY— 

on which, closed Court reopens, (sec, 5), p. 614. 

from which period is to bo reckoned excluded, (sec. 12), pip, 284, 523, 
on winch judgment complained of was pronounced excluded, 
(SB©. 12). p. 624. 

on which former suit in wrong Court was instituted and that on 
which it ended shall both be excluded, (sec. 11), p. 630. 
on which injunction was made and that on which it; was withdrawn 
shall both be excluded, (sec, 15), p, 530. 
on which right to sue accrues, not necessarily the same as tho day 
from which period is reckoned, pp, 227, 268, 

DEATH— 

of person under disability, (sec. 7), pp. 217, 260. 

who, if livnig, would have a right to sue or apply, (sec. 17), 
p. 631. 

against whom, if living, a right to sue or apply would have 
accrued, (sec. 17), p. 631, 

of original plaintiff, (sec. 22, art. 171), pp. 537, 611. 
of defendant, (sec. 22, art. 171B), pp. 637, 642. 
of appellant, (art. 171). p. 640, 

caused by actionable wrong, suit for, (art. 21), p. 660, 
sen fcence of, (art. 150), p. 635. 

of Hindoo widow, mm of proof in suit under art. 141, p. 130. 

DEBT— 

acknowledgment of, (Lecture X and sec, TJ), pp. 270, 535, 
pnv merit of interest on, (Table of Contents, Lecture XI), pp. 311, 817, 
636. 

port-payment of, (Lecture XT and sec. 30), pp. 308, 636. 
what is it, p. 316. 

DEBTOR appointed administrator, (see. 9), p. 240. 

DECISION, suit to Sot aside summary, (art. 13), p, 66(5, 
DECLARATORY— 

suit in respect of forged instrument, (arts. 92 & 93), pp. 593. 593. 

of maintenance by a Hindu, (art, 129), p. 613, 
of adoption, (arte. US & 119), p, 604. 
suit as to alienation made by Hindu or Mahomedtm female, (art, 125), 

p, 610 , 

other, suits, (art. 120), p. 005. 

DECREE- 

when .it becomes final, (art. 179), p, 662. 
obtained by fraud, suit to set aside, (art. 96), p. 592. 
barred by limitation, receivable in evidence, p, 661. 

( St'6 APPMCATIOK AHD EXKUUTI.GX.) 
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DEDICATION OF A WAY to the public, p. 364. 

DEFAULT, application to set aside dismissal by, (arts. 163. 168), 
pp. 638, 64.0. 

DEFENCE— 

limitation need not be set up us a, (see. !), pp. 08. oil. 
foreign rule of limitation not a, (sec. 11), pp. 43, 623. 

DEFENDANT— 

defined, (sec. 3), p, G03. 

effect of absence of, from British India, (sec, 13), p. 625. 
adding or substituting, (sec, 22), p, 687. 

application by, to set aside ex parte judgment, (art. 164), p. 638. 

to bring in legal representative of deceased plaintiff, 
(art. 17 lA), p. 641. 

plaintiff'e application to bring in representative of deceased, (art. 
17IB), p. 642* 

adverse possession of, (arts. 124, 144, Lecture VI), pp, 129.144,169, 
340,609,028. 1 

DELAY—in delivering goods, suit against carrier for, (art. 31). p, 062, 
(8eb LaoHbs, Lecture IV.) 

DEMAND— 

suit for money payable on. p. 220, (art. 59), p. 572. 
on bill or note payable on, (art. 73), p. 581. 

at a fixed time after, (art. 72), pp. 221. 031. 
for deposit payable on, p. 220 (note), (art. 60), p, 573. 
onus of proving an alleged earlier demand, p, 113, 
may be presumed, p, 114 (note). 

DEPOSIT— 

Buit for recovery of money deposited when payable on demand, 
(art. 60), pp, 220 (note), 673. 
of moveable property deposited, (art. 145), p. 630. 
against, a pur a baser for value, (art, 138), p. 619, 
of money with banker is a loan. p. 673. 
depositing money within a fixed time. p. 182 (note). 

DEPOSITARY— 

meaning of the term, p. 630, 
suit against, (art. 145), p. 630. 

DERIVATIVE HOLDER, pp. 137, 147. 

DEiFl'hYATIOiV DU FERE JOE PA MILLE , p. 396. 

DETENTION distinguished from .Possession, p, 137. 

DETINUE, suit for, (arts. 48, 49), p. 569. 

DEVISEE, suit by, for possession of immoveable property, (art. 140), 
p* $>24, 

DILIGENCE, suing in wrong Court with due, (sec, 14), p, 526. 

BILUYIATED LAND, possession of, pp. 123, 143, 

f-ULU VIATICN does not prevent operation of limitation, p. 125 (note). 

DIRECTORY— 

enactments distinguished from imperative, p, 199, 

the word " the applicant shall within six monthe deposit ” are *-, 

not imperative, p. 182 (note). 
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DISABILITY— 

provisions regarding', not applicable to pwwplqption ww. p: Abi. 

applicable t)o appf ’ta' ionx, pm 257,517. 
nob to finite under the Bengal Tenancy Act. 1885, 
pp. 599, (J86, 

no legal disability except as provided in the Act.- pp, 182, 2 43* 

imprisonment no disability. pp. 243, 825. 
double and successive, p. 2oil, 
cessation of, p. 269. 

Of representative, p. 26$, (sec. 7),,p. 617. 
of oue joint creditor or claimant, (see. 8), p. 208. * 

n,t the time from which period nun, p. 257. ( , 

subsequent to Lime beginning- to run, (sec, 9), pp. 235, 25 h _ _ 
minor itv, insanity or idiocy of defeiit'ant, not a legal disability, 
p. 255. - 

confer;? a pergonal privilege, pp, 201, 518. *-' 

assignees nob entitled to the privilege, p. 262, 
onm of proving, p, 131. 

(See TABt.i-ToV-CojfTEH’rs, Lecture IX.) 

DISCHARGE by joint-creditors or claimants, (Bee. 8), p. 208. 

BISOL AJMER of lessor’s title, p, 152. 

I) T SOONTIN UANCE— 

of possession, pp. 142,143, 627, 
explained, pip. 112, 427. 

DISHONESTY in obtaining possession docs not prevent operation of 
limitation, p. 14,6. 

DISMISSAL- - , , . . . 

of suits, appeals, and applications commenced after period, (sec. 1), 

p. 511. 

by default, application to set aside, (arts. 163. 163). pp. 638, MO. 
application to set aside order for abatement or, (art, 1710), P- 642. 

DISPOSITION of owner of two tenements, p. 395. 

DISPOSSESSION— 

(Set: Table of'Contents, Lecture VI.) 
of plain Off, pp. U2, 627. . . , „ 

o?iv s os to possession and cl is possession, pp, lit/ J Jo. 
what i 3 dispossession, p. 142, 
at Lay lament does not amount to, p. 171, 
reinstatement after temporary, p, 172. 

DISSEIZOR : bis interest transmissible, pp. 169, 341. 

DISTRESS, suit for illegal, irregular or excessive, (art. 28), p. 561. 
DISTRICT JUDGE, appeal to, (art. 152), p. 636. 

DISTDRBANOE— 

of easement, p. 359. 

of light, p. 442. 

oven a person other than the servient owner cannot disturb the 
enjoyment of an easement, p. 350 (note). 

DIVERTI NO W ATER-COtT RSE—• 

suit for compensation for, (art. 38), p. 56 L 

natural right to the no interrupted flow of streams, p. 355. 

right to divert water- course may be acquired, pp. 383, 393 (note). 


714 INDEX, 

DIVORCE ACT, Act XV not applicable to suite under, (sec, 3), pp. 193, 
50(b 

DOCUMENT— 

cfleet of fraudulently concettiing, (sec. 18), p. 532. 
necessary to establish a right to sue, what, p, 534. 

DOM IN ANT HERlTAGfS- 

essehtinl to the existence of an easement, p. 317. 

must be distinct from the servient heritage, pp. 352, 353, 370. 

easement cannot bo severed from, p. 362. 

« must bo beneficial to, p 363. 

can only be used in connection with, pp. 363, 337. 
partition of, pp. 374, 375. 

DOMINANT OWNER, who is, p. 346 (note). 

DOWER— 

suit for mn’ajjal or exigible dower, p. 595. 

mu’wajjal or deferred dower, p. 596. 

DRAINAGE OF LAND, p. 366 (note). 

EASEMENTS— 

different significations of the term, p. 346. 
defined, p. 34-9. 

easements proper are a, species of servitudes, p. 347. 
do not include, servitudes in grim except perhaps under Act XV, 
pp. 349, 891. 

do not include natural servitudes, p. 349, 
include profits appurtenant, in British India, p. 349, 
a profit njtnndrti in gras has been held to be an easement within the 
meaning of Act XV, pp. 349, 391. 
are accessorial to the ordinary rights of property, pp, 351, 357. 
distinguished from rights of property, pi. 350. 

natural rights or servitudes, p. 355. 
licenses, p, 369. 
customs, p. 361. 
servitudes in gross, p, 362. 
other incorporeal rights, p. 366. 
are artificial or conventional or acquired, p. 348. 
not au interest in land, p. 359, 

except under aTt, 144, p. 628. 
are rights in rent, pp. 346, 869. 

dominant owner entitled to enjoy, without disturbance by any other 
■person, pp. 350 (note), 370. 
are rights in re alien, > solo, p. 361. 
impose only negative duties, p. 369. 

are imposed upon the property and not the owner of it, p. 369 
(note). 

cannot exist during unity of possession, p. 417. 
no easement in one’s own land, p, 370. 
how far a. tenant may acquire an easement, p. 370 7 note), 
servient owner cannot require, to be continued, but may sue for 
damages if discontinued without proper notice, p. 875. 
indivisibility of easements, p. 374. 

distribution of, on partition of dominant heritage, p. 375, 
spurlout, impose positive duties to do, p, 369 (note), 
there are no reciprocal easements, p. 372. 
cross easements, p. 372 (note), 
affirmative and negative, p. 376, 
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E A.S'E MENDS— (emt'mued.). 

there are no purely negative easements, p. 376. 

continuous end discontinuous, p. 378. 

apparent, and non -apparent, p. 378. 

urban and rustic, p. 378. 

accessory or secondary casements, pp. 379, 4ft2 

inconsistent and BUboniinate easements, p. 379. 

easements recognized by the civil law, p. 381. 

hy the English law, p. 382". 
by-the Hindu law, p. 330, 
by the Indian law, p, 334, 
by the Mahomed an law, p. 380. 
may now easement, he Orehted ? p. 883. 

d it faiences between the English and the Indian law, p. 387 (note), 
Indian statutory law before 1882, p. 38i>. 

may be squired independently of sec. 26, Act XT, and see. IB, 
Act V , p, 109, 

SOVU-: easements cannot be acquired by prescription, pp. 389, 
434 (note), 436. 

the scverul modes of acquiring easements, p, 893. 

1 by express grant or imposition, p. 393, 

2 by implied grant or reservation, p. pi. 

easements of necessity, 394. 

gnasi easements, p. 396. 

dmmtitUji thi peri) tie faw.)lie, p, 396. 

3 by local custom, p, 400. 

•1 by estoppel, p. 400. 

6 by statutory proscription, pp. 400, 403, 409, 414. 

6 by the presumption of some lawful origin, pp. 402,408,410. 
cannot be acquired by statutory prescription, until there has been n 
suit between the parties, pp. 428, 429, 449. 
mode and place of enjoyment of, may be altered when, p. 440 
disturbance of, pp, 859, 442 (note), 
extinction of easements, p. 443. 

(Sri Exjotmknt, Watebcouuseb. himitr, Ways, Iftmkot- 
Tiox.Phiascattimox; andTabiW oy Contents, hEOTuiai XII.) 

EASEMENTS ACT, ISS2, a magazine of rules for Courts and lawyers 
every when- in India, p. 892. 

EAVES AND W A T E R-DR O PP 1NGS'..easement for, pp. 382, 383, 383. 
EJECTMENT, »» in cases of, pp. 114, 116, 128. 

EMBANKMENTS, obligation to repair, 369. 

ENACT MEN 1 >% suits for doing or omitting note in pursuance of 
(art. 2), p. 048. 

E NC: 110 ACH M ENTS. flee A I) o jgk o \. 

by neighbouring zemindar are incumbrances, p. 608. 
by tenants presumed to be permissive. p. 149. 
by trect, p. 368. 

ENDOWMENTS, suite relating to, pp. 521, 625, 636, 

ENJOYMENT— 

what amount;* to. of an easemeut. p. 422, 
by whom, pp. .415, 422. 

etlccr of tenancy for life or for a term of three years in servient beri 
tap:, muler see. 27, Act X V, and ssb. 16, Act V of 1882, p. 429. 
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EN JO YM BNT-— Mpml). 

under the Act, mmt contiauc till within two years of suit, p, 413, 

cessation nf, p, 425, 

abandonment of r p, 127. 

diBopntinitjancse of, p* 4 27* 

interruption of, under the Act, p. 425, 

duration of, to confer easement, pp* 69, 412. 

as against Qo common t, p. 43 h 
prtymwd to be as of right, p. 1-21 (note), 
gualm^ of, to confer easement, p, 431. 

peiuse&mG, or nea vi t p. 415, 

open, or nee clam r p; 416. 

aa of right, or nee prwario, p. 418* 

as an easement, p, 417, 

con tin no™, p* 423, 

alteration of mode of enjoyment may extinguish right, p. 443, 
what period of cessation of enjoyment cxduguish.es right under 
the Act of 1882, p. 445, 

under the old law, p, 147, 

EQUITABLE construction of Statutes not allowed, p, 176* 

EQUITY OF 14EXEMPTION, adverse possession of, p* 162, 

ESTABLISH RIGHT— 

to property comprised in an order under secs, 230, 281, 282 or 335, 
Civ* Pro. Code, (art, 11), p* 652, 
to maintenance, (art* 129), p. 613, 

when such right is a periodically recurring right, (art. 131), p. 615, 
(Sm Dkqlabatgrv Suits*) 

ESTOPPEL— 

1 he doctrine of acquiescence is based on the rule of equitable estop¬ 
ped p, 77, 

when the deFondant is estopped from pleading bmitaMoa, pp. 96, l Oth 
how the doctrine of estoppel affects the extinguishment of right by 
limitation, p. 34$. 
easement acquired by, p. 400* 

extinguished by, p. 444 (note), 

EVIDENCE- 

oral, of date of acknowledgment admissible* (sec, 19), p* 280, 
what, else may he proved by, p, 280* 
of contents inadmissible, (sec. 19), p. 279. 
plaintiff must give primdfateiv evidence that his suit is not barred 
by limitation, p. I ll, 

preemption when, of acts of ownership is not forthcoming, p. 120* 
EXCEPTIONS— 

to the ordinary rule of limitation. See ExanusxoN, and Table, p, 242* 
seven important exceptions (secs* 5, 7, 13, 14, 18, 19, and 20), p, 245. 
reasons for these exceptions, p, 246, 

prevention, suspension and interruption of the operation of limit¬ 
ation in cases to which the --apply* p. 237 (note)* 

practically extend the period of limitation, pp. 244, 247, 
new, not recognized by the law, cannot be introduced by tbo Courts, 
pp* 182, 248, 

recognised by the 'Regulations, pp, 50, 63, 
recognized by Act XIV of 18o9, p, 66 (note). 
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EXCLUSION- f 

o£ day on which rigH to sue accrues, (see. 12), p. r uA. 
of day on which judgment, complained of was pronounced, (sea. 12), 

p. 523. ' ., 

of time requisite for obtaining copy of judgment, decree or award, 
(kCO* 12) p* 524. 

of ti tab of defendant's absence from British India. (*ce. 13), ‘p. 525, 
of time of. suing or applying birnii fide in Court without jurhdic- 
tion, (see, 14), p> 520- # . p 

of time during winch institution of suit has been stayed by injunc¬ 
tion or order, (sec* 15), pp, 235 (note). 530. 
of time during which, judgmctxt'debtor endeavours to set aside 
execution-sale. {see. 10). p* 530. 

of time in favor of reversioner of servien t heritage* p, 429, (sec. 27), 
p, o4th 

from joint family property , (art, 127), p* 0*3. 

EXCLUSIVE PRIVILEGE, compensation for infringing, (art- 40), 
p, ob5, 

EXECUTION OP DECREES, (arts. 179 and 180), pp. 017—660, 

limitation applicable to, before Act XIV of 1859 came into force, 
pp. 59, 6th 

under Act XIV of 1859, pp. 651, 65L 
under Act IX of 1871, pp. 65U 654. 
under Act XV of 1877, (arts. 179 and 180), pp. 650, 660. 
under see, 230 of the 0iv. Pro. Code, so far as decrees 
of the Mofussil Courts and the High Courts on their 
Appellate Sides are concerned* p. $40. 
aMudication of question of limitation* p. 051 
period of Imitation under art 179 how computed, p. 667* 
termination of proceedings does not give n new starts p. 655, 
where there has been an appeal, pp. 652, 653. 

a review, p. 654. 

what is n.fre$h application for execution, and what an application 
to contimif; proceedings* pp. 646, 655. 
what law applicable to applications mado after the 1 fit of October 

1877, pp* 210, 219* 507, ©fed. 

application to take: step in aid of execution may be oral, p, 657. 
to “ proper Court,” p, 656* 

“ in accordance withlawy ! p* 656. 
by beusmidar,. p, 65th 
when execution jjp already barred* p. 00$. 
application need not he made bon<lfitU f pp, 654, 655. 
applying nniply to keep the decree in force not sufficient, p. 655, 
application for, for possesion auri mesne protits, pp, 650 659. 
what are or are not steps in aid of execution, pp. 657, 638, 
ditieronce at opinion m to taking out of Court proceeds of sale 
in execution, p. 638, 

adjudication, of question of limitation In execution-proceedings, 
p. 631. 

Court to which decree 11 a 5 . been transferred for execution has juris¬ 
diction to try questions of limitation, p. (551. 
the principle of the general doctrine of nixyndioata applies to 
exeoutioii'prooeediiigs. p. 651. 

exceptions applicable to a^lwafioM for execution (see Table), 
pp* 242, M7. 

dilfercnce of opinion m to the applicability of sec. 19 to applications 
for, pp. 277 (note) 1 53'gji 
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EXECUTION OF 

no special provision for the execution of summary decisions reader 
Act XV, p, m* 

execution of joint decree in favor of several plaintiffs or against 
several defendants, p, Hoi). 

execution of decree provable by Instalments 3 pp< 583, 653* 
informal application for, if amended, ]>. 651, 

if not amended* see ADDENDA, 
application for ^r^^CeKeeotioii) p. 65$, 

by debtor to postpone an dttboittiob-sale is not neces¬ 
sarily an acknowledgment of liability, p, 2ft L 
of Courts estabjfehed by Royal Charter in the exercise of their ori¬ 
ginal civil jurisdiction., (art. I SO), p. *559. 
acknowledgments in cases under art, ISO, pp. 273, 271, 270, 2Sy. 
payments in cases under art, ISO, pp. 311, 320, 32 h 
of the Privy Connell, p, 

EXEC DTION-S A LE— 

exclusion of time duting which judgment-debtor entleavouvs to mi, 
aside, (see. 16), p. 530, 

application to set artde T on ground of inregularity. (art, 166), p, 639. 
application by purchaser to set aside, (art. 172). p, 612, 
mit to set aside, (art. .12), p. 551 

mi% for possession by purchaser at, (art*, 137, 138), p. 622, 

EXECUTOR- 

may pay barred debt, p. 4. 

not necessarily a trustee within the meaning of sec, 10, p. 520. 
acknowieclghieut by, binds the estate, p. 300. 

one of several joint executors doea not bind 
the others, (sec. 21), pp. 201 , 536. 
suit by, for wrong to testator, (art. 20), p. 559. 

for doath caused by actionable wrong, (art. 21), p, 560. 
agaimt-i for wrong done by testator, (art. 33), p, 363, 
debtor appointed executor, p, 210, 

EXEMPTIVK OR EXONERATIVE Prescription, p. 3. 

EX+PA87M— 

judgment, application to set aside, (arb, 164), p, 638. 
rehearing 1 of appeal beard, (art, 169), p. 640, 

EXXTRX OB' PERIOD OF LIMITATION when Court is dosed, (sec. n) t 
p. 513. 

EXPRESS TRUSTEE, (sec, 10), pp. 620, 521, 

executor, partner or agent, not necessarily an, pi 520. 
who is an, p. 331. 

property held in possession by, is property vested in, p. 321, 
assigns for valuable consideration from. p. 521. 

M for the purpose of following in kv$ hands such property/' pp, 521, 
522. 

suit for an account against, p. 522, 

EXTENSION OF PERIOD OF LIMITATION— 

Court, cannot ex&eufl period except under some express provision, 
pp, 182, 243, 514, 

parties cannot extend by agreement, p. 41* 

the exceptions practically extend the period, pp. 244, 247, 

EXTENT OF PRESCRIPTIVE EASEMENT, p. 441, 
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EXTINCTION— / , 1 D . „ Jx . t ■ ,, 

of right by foreign law of limitation, is a defence in BrifiiBh India. 
(aeo.iU pp. ■&, 230, 62S. 

of right to property by li.mib&tiou practically fcrsttsfto the right, 

■ ' 

such right is nut forfeited to the state, p. 5 (note). 

.of obiigatitms by limitation, pp. 3, -1 (note), lb. 825, :'»Io (n’ofco), 
of oasoincots by release, non.-user, &o. f p. 443. 

EXTINCTiYE rBESGtttmOS, pp. 4 r 8, 13, 15, 328, 415. 

FACTO ft, suit against, for an account, (art. 8S), p. 538. 

FALSE IMPRISONMENT; suit for compensation for, p. 222, (art, lh), 
p. 559. 

FEES. Sco Costb. 

FENCES, spurious easement to.keep, in repair, p. 869> 

FERRY, right to sot up a privates, pp, 367, 36S. 

FICTION of a lost modern grant, p 102. 

FISHERIES, pp, 352—U5o. 

FLITOTIJ ATIN G BODY of persons emneti claim muhi see. 26, p. *16, 

ft t/MEN, pp. 382 P 385. 

FOHEC uOSTJRE— 

Buit far, (artj 147), p, B3.1, 

no suit for, iit the mofuaeil under the Rengai Regulation, p, 68 L 
wliat mortgages may be foreclose', p. '6i7. 
period of limitation mirier Aotfi XIV ami XX, pp* 631* 663, 
right to foreclose co-extensive with right to redeem, p, 632. 
effect of decree for, pp, 621, '688* 

FOREIGN— 

j. min try. (see, 3), p, 510. 
contracts, (boc. I I), p. 523, 
limitation law* (aec. lt), p, 523, 
bill, (art 77), p. 861; 
judgment, (art. 117),p, 604, 

absence of defendant In foreign country, (seCi 13), p. 526. 
FORFEITURE— 

suit for, upon statute, to., (art. 6), p, 5(0. 

possession of immoveable property where plaintiff has be- 
ctvme entitled by reason of, (art. 14>0, p. 626* 
may a forfeiture be waived? pp, 020, 028, 

FORGERY OFINSTR/UMENT, suit to declare, (arts, 82 and 93), pp, 591. 

602 , 

FORTY YEARS’ ENJOYMENT— 

under the English Proscription Act, pp, 388 (note). 407, 
similar to 20 years' enjoyment under see. 20 of Ant XV of 1877, 
p. 405. 

FRAUD— 

euifc to set aside decree obtained by. (art, 95), p, 692, 

for other relief on ground or fraud, (art. 95), p, 692. 
in the acquisition of possession under the Regulations, pp. 58. 63. 
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FRAUDULENT CONCEALMENT— 

\>y defendant of right to sue or of the title on which it i« founded or 
of any document necessary to establish such right, (see, 18j, -p. 5 ;!;). 

FURNITURE, Bait for hire of household, (art, 50), p, 570. 

GHATWALS, suit by or against, (arts. 124, 140, 149), pp. 009,020. 535 . 

GENERAL CLAESES ACT, p. 202 . 

GOMASTHA, suit by, for wages, (art. 7), p. 550. 

GOOD FAITH— 

defined, (sec. 3), p. 510. 

the term occurs only in sees. 14 and 18 of Act XV of 1877, p. 510. 
does not odour in sec. 10 or arts. 133 and 134, Aot XV of 1877 
pp. 188, 510, 521, G19. " 

GOODS. (Sec Moveable Property.) 

suit against carrier for losing, or injuring, Or for delay in deliver, 
ing. (arts. 30, 81), p. 562, 

for balance of advance to payment of, (art. Gi), p, 570 , 
for price of, sold and delivered, (arts, 62, 53 , 54 ), p, 571, 

GOVERNMENT— 

suits against, (arts. 15 —18). pp. 558, 559 . 

by, pp, 61, 57, 64, 69, 459 (note), (art, 149), p. 633. 

GRANT— 

fiction of a, in English law, p. 103, 

not neecsx/jrt! to confer easement in British India, p, 432, 
express or implied, of easements, p, 393. 

even the easement of light may be the subject of, p. 333 (note), 
lakheraj, p, 614. 

GREGORIAN CALENDAR, (sec. 25), pp. 234, 642. 

GROSS— 

easement cannot bo in. p. 347. 

profit a prendre may be in, pp. 349, 391 (note lOh 

GROWING CROPS— 

not moveable property, p. 569. 
suit for price of, (art, 55), p, 571. 

GUARDIAN— 

suit by ward to set aside sale by, p. 259, (art. 44), p, 560, 
existence of, no bar to the applicability of sec. 7 to suits and 
applications of persons labouring under disability, p. 260. 
acknowledgment by, not sufficient, p. 299. 

HALTS, right to establish, p. 366 (note), 

HAQQS are deemed to be money charged upon immoveable property, 
(art, 132). 

HARD GAMES M AKE BAD LA W, p. 181. 

HEREDITARY OFFICE— 

suit respecting, under Mad. Reg. VJ of 1831, not affected by Act XV, 
(sec. 1 ), p, 806. 

suit (or possession of, not governed by the Madras Regulation, 
(art. 124), p. 609, 
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HIGH COURT-. 

include*? tho highmi Civil $mrb of appeal in Any province, p, G3fc 

(gfe COURT ESTABLISHED BY flOY&L-CttAKXJKtt, APPEAL, MORTGAGE. 

Ami Execution of DapAkbl) 

HIGHWAYS— 

t'ti.e flg-hb of the public in ox to, not m element, p. 30L 
what are r p, SGI (note), 

the right to go rv,2m vtori when they are impassable, p, 413 (note). 

HINDU— Ji'Ui, _ 

suit by, to set aside father’s alionution of ancestral property (nlitak- 
sliara), (art, 1 «*>), p> ,; | i- 
fot mamteramsa Saits* 128. 129), p. f>12. 
femalo, snit to aet m i< 1 e alieimtion of, (art. 12»), p. B;1X>2 
entitled on females death, suit for^poascBaita by, (art 141), p. 626* 
widows estivfee > adverse possession in respect of, p> Hi5* 

HINDU DAW— 

rehiliiigr to pmo%>tioa, pp, 19, 27. 

uimlftgon* provisions of other systems, p* 23. 
prescribes no limitation for the recovery of <hbix\ p* 26. 
the l fix fori of British Courts In India preferred to, iu cpiestiona oi 
limitation, procedure and evidence, p. 17* 
of minority, p. (note), 
easementf? recognised by, p, 880. 

TUUU- 

suit for, under Act IX oF I860, (art. 1) . p, 549 
of animals, (ark 50). p, 570, 
of itoimhoid furniture:, (art. 50), p. 570, 
of vehicles or boats, (art. 50) t p* 570. 

HISTORY OF THIS LAW OF LIMITATION AND FUnSCIUFTtON- 
the lew of the Athenians, the Romans. and the Hindus, pp 1?, 27 
the .Tews. tin; Mahomed ana and the aucient Scots had no such law, 
p, IT. 

iu British India, pp. 1-0 -71), L 

(See Ta8I<b of Contents, L.kotows III, and AMUfflUMK^isr.) 

HOLIDAYS. See Globing of Count. 

HUN HI, See Dili, of Exchange. 

HUSBAND, See Conjugal Rights, 

HYPOTHECATION OF LAND creates an interest iu land, (art, 132). 
p. did. 

IDENTITY OF DEBT acknowledged, may be proved by oral erulence, 
p. 2S0. 

IDIOT— 

who is an, p, 252* 

lus disability to sue, (see. 7 and Lecture IX), p, 252, 

IDOL— 

fflgSk ti> wltehip til roiaUm (^h), a recurring right, (art. 

m ei5, 

right to exclusive worship of, (art. 120), p* -6QG, 

IGNORANCE- / . . a 

of injury tie ex.cnso for delay, except where the right to sue is fraud¬ 
ulently concealed by the defendant, pp< 218, 221 
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iti KORA IN G H -(£ mi imu'd). 

of n Per of oiisfinieiit era the jvartf of the servient owns or <loo* not 
prevent acquisition wilder jjjWo, 2B P Act XV. or me. 15. Act Y, p, 4)fh 
under English !tvw the grant of aw easement cannot be presumed if 
the mr viewt owner had no probable rao«is of knowing wligi wa« 
done againwt hi : m, pp, 405 (note). 

ILLUSTRATIONS m Acte, the force ami effect of, p. 179 (note), 

IMMEMORIAL PRESORIPXIOK f pp, 9, 40 1 

IMMEMORIAL TJSEII pp, 401, 410. 

IMMOYEARLE PROPERTY-* 
ilelin edj p. 202, 

siiit for txmponaafcion for trespass on* (art* 20), p. 506. 
money charged upon, (art, 182),p, 215. 
poBSciSsioix of. (nrte/134—HI), pp, 619—620. 
general article applicable to suite for po^essiou >t immoveable pro¬ 
perty or of any interest therein, (art. 14 !■), p. 62$, 
a oil tor foreclosure or sale of mortgaged, (art, 147), p, 631, 
red tim pfcion of m ortgaged \ (u .i t. 148). p, 632. 
application by yexmn dlBpoaaessed of. in ex edition, (art, MS), |>, 63S. 
poaaessiou of, what is, p # 140, 

how far evidence of title, pp, 132, 168, 172, SSI.339; 
dispossession of, what is, p, 112, 
adverse poaaeaaion of, p, 144. 

(tSee Table of Contacts, Lecture VI.) 

IMPARTIBLE ESTATE, adverse possesion of, by a stranger, p. 625. 

IMPRISONMENT— 

a legal disability under the Statute of James I, p, 60, 
not a legal disability In India., pp, 249, 525, 

INCAPACITY bo resist user of easement, pp, 106 (note), 433, 

INCONSISTENT EASEMENTS, p. 379, 

INCORPOREAL HEREDITAMENTS* easements and profits are, p, 860, 
(note}. 

INCORPOREAL RIGHTS, pp. 366. 367, 

easements distinguished from other, p, 3 GO. 

INCUMBRANCES— 

on an estate hold for arrears of revenue, (art. 121), p. 608. 

on a saleable vradertenure sold for arrears of rent-, (art. 121), p, (JOS. 

encroachments by neighbours are. p. 008. 

INDEFEASIBLE RIGHTS, pp. 438, 4.43 (note). 

INDEFINITE PRESCRIPTION, pp. 3 (note), 0. 410. 

INDEMNITY, suit on contract of, (art. 83), p. iM. 

INDIAN SUCCESSION ACT, su.Ua under Bees. 320,321, (art. 43), p. 6Cf>. 

INDIGO CONTRACT, p, 661. 

INDIVISIBILITY OF EASEMENTS, p. S74. 

INFANCY. ( Sec Minority, Disability.) 

period of, not excluded in computing the jireseriptbv period in 
India, p, 423. 

INFORMAL APPLICATION for execution, p. 631. See Addenda. 


IKDJ&. 72:t 

A A .( ' ■ ; •• 

IN GROSS, rights, distinguished from oaiSemeufc»*^v.3<}2. 
h\ If ABIT AN " ; 01 A VALLNCj,, 4 1 5. 

INJTJNpTIO^ - 

awit for, pp. Rl v 4i2 (nnfca), (art. 130). p* 
commencement of suit stayed by, (sec. j&)f p* fSSO, 
mIt I6t damages caused by wrongful, (art- 42), p* f?#8. 

INJURY— 

to person. b foi\ (art* 22). p. f>00. 

to biovealMc; property, suit tor, (art. 43). p, 5610 ' 

to Ci|w 60) : p.562, 

INSANITY— 

what amounts to, p, 253. 

of plaintiff or applicant Table op Coktrkts, LrcOTifKft tX s 
suit for property con voyod during. (art, 94), p. 532. 
period of, not excluded iu .computing the 20 years under soq. 26, 
Act XV of 1877, or see* Im Act V of Z88?> p. 430. 

INRTALBttlKTS— 

prormssory note or bond nay a bio by, (art. 74), p. 6SU, 
application for payment of decree by, (an. I75) t p r 6EL 
exec avion of decree payable by, (art* 173), p. (Jhi 

INSTITUTION OF SUITS, (sen. < oxpL), p. C13. 

INSTRUMENT— 

suit to cancel or act aside, (art. 91), p. 581). 

declare forgery of, (arts. 92, 95), pp* 591, 592. 
date m, (hcq. 25), p. 612, 

INSURANCE, POLICY OF, (arte. 8ft, 87), pp, fiSt, MS, 

on debt or legacy, effect of paying, pp. 311* 517, Lecture XI, (sec* 2d), 
p. 636. 

what is, p. 317 (note), 
must be paid as snob, p 317, 

appropriation of payment to Merest by creditor not ernffioioit; 
under see. 30. p, SiB. 

suit for, (art 63), p. 67ft. . ! -■* 

iu immoveable property, pp, 138, 828* Svt4 mL 
lictmue coupled with, irrevocable, p. 360 (note). 

INTERFUETATTON CLAUSES, p. 178 (note), (son, 8), p. 509. . 

INTERPRETATION OF STATUTES- 

(&d CoNeTunoxiOZL asp Table of CofliusNTs, Ijboxuek VII,) 

IN TERR t OPTION.. (Aw TIME.) 

in the enjoyment i m fact of an easement, (see. 2fi t expl). pp, lot 
(note), 425* 614. 

what of h not an interruption within the meaning of free. 26, 
Act XV of 1877, or sec, Id* Act V of 1862, p. 425, 
enjoyment interrupted two years before suit docs not con for a pres* 
oripfcive right under see. 26, p, 413. 

such interruption no bar to acquisition by immemorial nwor,p , 4H* 
in fcfcc enjoy m cut M W VP> 404 (note). 438. 

a$ mi p* -J04 (noto), 428* 

INTESTATE, suit for a distributive share of property of, (art. 123). p. 609, 
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IRRIGATION, riparian right to irrigate riparian laud, pp. 355 (note;, 
550 (note), 

ISSUE UN TAIL resemble the Hindu reversioner in certain respect*, p.025, 
JOINT— 

estate, suit for contribution by manage* of, (art. 107), p, 397. 
famity property, suit to enforce a right to share in, (art. 127), p. 611. 
creditor, disability of OUR, (sec. S), pp. 26S, 5.19. 

eon true tor. acknowledgment or payment In' one, ( sec. 21), pp, 301,586, 
decree-holder, application by one, (art. 179), p. 659. 
judgment-debtor, application against one, (art. 179), p. 659. 

"cause of action, suit upon a, pp. 102, 268,525, 527, 539. 

JUDGMENT- 

by default, (art. 103), p. 688. 

cr part'-, (art, 161). p. 633. 

review of, (arts. 163, 173), pp, 638, 613, 

foreign, (art, 117), p. 601. 

obtained in British India, (art. 122 ), p. 608. 

of Court established by Royal Charter in the exorcise of its ordinary 
original civil jurisdiction, (art. 180), p, 659, 

JUDGMENT-DEBTOR, effect of proceeding by, to set aside execution- 
sale, (see. 16), p. 630. 

JU'LKUlt RIGHTS, the nature of, pp. 302, 305. 

JURISDICTION-- 

question of limitation nob a question of, p Oh See Addssm. 
orders or sates made withmt, absolutely void. (arts. 12, 18). pp. 530, 
55". 

want of, to entertain a proceeding, and want of authority to pass a 
particular order, (sec. 11 ), p. 525. 
previous honil Jide proceeding iu Court without,. (sec. 14), p, 526, 

JWS AHUTiWD.fi p. 316. 

JUS COMMUNE, p. 39. 
j as fiiuMnM, p. 2i 6. 

J US IN PERSONAM, p. 7, 

JUS IN ME ALIENO SOLO, pp. 316, 851, 

J US IN MEM, p. 7. 

J US SINGE LAME, p. 39. 

JUS UTENin, p. 316. 

JUST CAUSE of possession, pp. 19 (note), 26. 

KIIAS ME UAL, purchaser of, not entitled to- 60 years’ limitation, p. 635, 
KNAVISH POSSESSION, pp, 118 (note), 116. 

KNOWLEDGE— 

ami means of knowledge, p. 226. 

cases where the plaintiff's, is an clement of the cause of action, p, 225, 
(Site luaouA-NCv;.) 

KUDOOUVETS. sidto for, may be instituted at ant/ time during the 
tenaQoy, p. 6tU. 

KURT A: liia powers, pp, 805, 589, 
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LABOURER. WAGES. 

LA0HE3- ■ 

distinguished from anjuioaeotmer p. 7d 
the effe|| of, in British; India, p, 70. 

me tilts for declarations, for specific performances, and for in] two- 
felony, pp, 8L GOO, 

t^^TABXiE qjb* Contents, Lecture IV.) 

LAKEEIUAJ GRANTS, p. Hi. lUSCTLTlOH.) 

LANDLORD, suit by, to recover possession of demised pfemlnej^ p, 158 
(r.ote), (art* ISO)* p- 623, 

LANDLORD AND TENANT- 

adverse pos^^iSion in eases of. pp, 152, 157, 
acquisition of easements in cases of, p* 371, 

LEASE FOR ARREARS OF BE VENUE, suit to eefc askle, (art.* T5), p, 558. 

LECLAOY— 

payment of intern: si: on, (sec, 20), p. 5:1th 
payment of jptfiri of, not provided for, p. 3ii 
fruity for* (art. 1,28), p, 09, 

LEGAL DISABILITY. {See Disability, and Table c| Cont iints., 

Lbotobk X.) 

LEGAL MAXIMS cited— 

nfwiitot' m; f/ruvabUi p, 191. 
eexwmte ratiom twis &$&Mt tar, p'p. 182, 247* 

Mm mkwrfi-t'M Mitre n-m tmrrH pvmeriptio } pp. 157, G«>o. 
enjm e&Tr.sofotM* eju# v#i mgun ad ettdum et inferos, p- 35(5, 

'r,i'pnmo #,$6 twclmio altenux, p. 197, 

4$pre&Hum*ifaMi taeitmii ]>p. <»SL G IL 

fractions oi a day aro not recognised by the law, p, 234. 
w p. 212, 

]! ard pp es m uk e had l&w. p * 181. ^ 1 A DDE K D A T 

i nieve?, t repith l wm v t ,v it fmw l U i uni , p., 30, 
jus dieerc mm dure, p. 179* 

jm ptiMicttm jf r ive to mm pant is niniari nm potest t p. 41. 

"tutUi ie$ mt serrtL pp, 3/0, 394 (note). 

nuUmth tempm acmrnt r&fti *mt fyjpoUwm, pp. 23. 684* 

o m n t$ rrtr viva hi 11 w 1 e t man da t t i p r* 1 1 n*i fSq tj ipu rat nr. p. 3 01 ( no to ). 

reddendo xirijula Hw/nUk, (art. l'l).* pi 552. 

xip atera tun ut aUanam nan irndas* pp. 831 ( note); 80S, 5;W* 

yie king cannot;, be guilty ot Inches, p. 81 (note). 

vlrijm ill vfeuuiflinvi, p, 3 fnotes, p, 552, 

ritjUaedihite non donmenlihmj uni endear hud, p. 33. 

LEG A L MEMORY, pp. 9 (note), 401. ($ee S^a'rthaka'd.) 

LEGAL PROCESS, suit for wrongful seizure of moYcablcy under, 
(art- 29), p, 5G2, 

LFiG-iVLIZ \TJON of private nniBanobs by prescription, p. 439. 

LEGAL U LPRLSE N T AT IVES, who are, p,264 (note). 

See Redh esk STA r LTv r d . 

LENGTH OF TIM®-'- 

required by nli lawts of limitatioa and prescription* not the ftanuy 
p, HG. 
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LENGTH OF TIME- -{cmtmved)- 

ieouited to acquire easement under the English law, pp. 101, ‘. 

1 under the Indian law, pp. 0 (note), 

408, 418, 432. 

to extinguish easements, p. 445, 
to prove immemorial user, p, 410. 

LESSOR, suit by, for value of trees cut down by lessee, (art. 108). p. 508. 

LEX FORI. LJ3X LOCI COXT/i ACTUS, LSXI LOCI RM BJTJX, 
pp. 12 ,44. 

LIBEL, suit for compensation for, (art, 24), p. 660. 

LICENSE to enjoy an easement, written or parol, p. 407 (note). 

LICENSES distinguished from Easements, pp- 859. 361. 

LIEN. Sw Vendor’s Lien. 

created by a n-hnn, (art. 132), p. Mi'. 

on the goods of a debtor on a general account, p. 4 (note). 

LIFE ESTATE- , „ . M .... 

exclusion of periods of continuance of, m the computation ox uu; 
prescriptive period, p, 429, (see. 27), p. 646. 

LIGHT— 

right to receive, vertically on ordinary right of property, pp. -lob. 
393 (note), 

laterally, an easement, p. 357, 

easement of, wore purely negative than the easement of support, 
p. 377. 

may, according to Lord Sclborno, bo the subject of a grant t 
pp. 388 (note), 398. 

right to, differs from the right to natural streams of wafer, p. 336. 

subordinate to the neighbour’s right to build, p. 86.61 
easement of, imposes on tho neighbour the duty of not building so 
as to obstruct, p, 857. 

20 years’ user of light, or 40 years' user of ways and water-courses 
under tho English Prescription Act has the same effect as 20 y ears’ 
user of any easement in India, pp. 404-6. 
right to light 'arm: air placed on the same footing in British India, 
'pp, 388 (note), 644. 

enjoyment of, under the Indian Acts is not required to he open, p. 116. 

under Act V of 1882 need not be as nf right, p. 416. 
difficulty of proving enjoyment at t'j right, p, 121 (note), 
what is enjoyment at <jf right, p. 416 (note), 
no prescriptive right to light bo an open space of ground, p. 437. 
may be claimed as appurtenant to an unoccupied building, fn 417 
(note). 

evidence of abandonmerat of the easement of, p. 127. 
enjoyment of. how interrupted, p. 484. 
extent of prescriptive right to, p. 441, 
disturbance, when actionable, p. 442 (note), 
abatement or obstruction of excessive tuie.r, p. 443. 
extinction of right to, pp. 443, 445. 

prevented falling at an angle of 45 degrees, p. 442 (note), 
alteration of enjoyment of, p- 443. 

LIMITATION— 

law of, defined, p. 1. 

is negative prescription of the restrictive or cxoti native kind, 
pp. 3, 5. 
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LIMITATION— (amtinm'd). . ,. . ,, 

law of, a legislative infringement of the masm vhjw tbt rc»u ,- 

dimn p. 3 (note). , . , . . , „ 

h:u-tt raid remedy, but does not extinguish the rights, p. », 
us to possession of immoveable property, notwally orMJJgimne* 
the right, pp.*3 (note), I A, 43 (note). . , . . .. 

n ,„ler Act XV of 1877 exjtrexdy. extinguishes the right to propt.i «y 
in certain oases, pp. 13, 17, if|6, 
reason and object of the law of, pp, 28—3o. _ 
re:woi! of law of, vlp considered in construing is, p. Id?, 
law of, positive law founded on expedience, P- 40. 
a ride o f domestic policy, p. 30 (note). 

law of, a tex fort, p. 43, ,, . . , .— 

should be construed with reason a strictness, f* i ,J * 
is not of the nature of the contract, p. 4(1. 

law of, a public law which cannot be altered by private agree moot, 

|£ Table of Contmt*. Lisothhep I & II, asp Histouy OF th« 

' LAW OF LIMITATION.) . 

objection of, must bo taken up by bhe Omit as any P- 

morality of fcbe plea of. p. 89. 

plea.of/how tried, p. 107- 

muis m to the. iptie ot r on plain tiff, p. Ilk 

{8m Table of Ocntiqnts, Liscrmmsi IV Sc V*) 

Arim limitation affect the jwiwiQt'mt, oi the Cfotirt ■ pp. *' J - 

nomeJSSewitliin two years of suit under sec. 2G is a bar td the 
(mqu'imHon, of prescriptive rijfM, but is not a question of h-mt- 
ulion properly so called, P, 3tin. 

LOAN under a written or verbal agreement, p. 572. 

LOCAL LAWS, saving of ffsrtods of limitation prescribed by, pp- 211, 
280 (sec. 6), p. 51®, 

LODGING, suit for price of, (art. 0), p. 550, 

LOSS— 

of goods, suit again at carrier tor. (art. 80), p. ste 
of service by seduction, suit for, (art. 23), pi 531. 

LOST— 

moveables, suit for, (art, IS). p. 
modo.ru grant, p. 402. 

LUCID INTERVAL, p. 253. 

LUNATIC, p. 25,1, 

11 {See Table of COjrTjjsKTS, Lei ttjkm I a.) 

MAINTENANCE, suit in respect of, by Hindu, (arts. 138, 120), p- 612. 

MALFEASANCE 1NDEPENDENT OF CONTRACT— 
suit for compensation, for. (art, 33), p, 503. 
malfeasance, misfeasance and non feasance defined, u. At L 

MALICIOUS PROSECUTION, suit for, (art. 23), p. SCO. 

MALIKA NA— 
what is, p- 618. 
suit for, (art. 132), 615. 

MAMLATDAK’S COURTS ACT, Bombay, (art. 47), p, 558. 

MANAGER, suit by Hindu, for contribution, (art. Jff#). P* r,, J7■ 








728 



INDEX 


MANUFACTURING PURPOSES, use of water .of stream lor, pp, 355 
(note), 85G (/jo to). 

MARKET, the fight to establish, p, 8(36 (note). 

MARKING is signing-, p. 282. 

MAXIMS, See Legal Maxims. 

MESNE PROFITS— 

suit for, (art. 109 ), p. 598, 

decree for, often jm interlocutory order, (art. 17!)). pp, 650, 651. 
MINORS— 

who are, under the Indian Majority Act, p, 219. 
the previous state of the law relating to, p. 250. 

(See Disability, and Table op Contents, Lecture IX.) 

MISAPPROPRIATION OF SPECIFIC MOVE ACER , (art. 48), p. 609. 

.MISCONDUCT OF AGENT, suit for, (art. 90), p, 589, 

MISFEASANCE, suit for, (art. 36), p. 563. 

MISTAKE— 

Bolt for relief on ground of, (art 96), p. 593, 
money paid by, (art. 62), p. '675. 

MITAKSHARA— 

father's alienation, (art. 126), p. 611. 
doctrine of prescription according to the, p. 24. 

MODE OF USER of prescriptive casement, p. -139. 

MONEY— 

suit for, see. arts.. 51,68—04, 97, 132. 

{Set’ also Piticn, Bills of Exchange, Bones and Fuomissoxiy 
Notes,) 

includes what, p. 570. 

MONOPOLIES—are incorporeal rights, hut not over determinate things 
p* 8B8- 

MOHTHBj how calculated, pp* 20:\ 234, 542. 

MORALITY of the plea of limitation, p, 83* 

MORTGAGE— 

(See 3, 20 ; atte. 103, 134, lH 7 U‘6, 147, 148.) 
possession of grantee of mortgagor ur mortgagee, pp. 160, 620* 
repudiation of, by mortgagor or mortgagee, p. 161 
ujws of co-mortgag-or redeeming the mortgage, p, 162. 
adverse possession of right to redeem nr right to foreclose a* p. 162, 
adverse* possession against both mortgagor and mortgagee, p f 103* 
possession of trespasser on mortgaged premises. p. 163* 
decree against one of the parties u> a, whether binding on the other, 
jk 164. 

question whether exiib o.n f within art 132* p p 617. 
question whether a suit for a mere money*deorce may come nuder 
art. 132 ? p. 6 UP 

question whether a rehan is a charge or a mortgage* p* 617* 
suit t.o enforce a charge against a person \vho holds under a title 
distinct from that of the mortgagor* ji (118. 

Slut for intercut in cages of nltans and other mortgagee* p* 618* 




INDEX. 


735) 


M 0 R TG-AGE— ( amt inuciT ). 

effect of decree fbv foreclosure of, pp. 620, G21. 
acknowledgment in cnees of mortgage, pp. 273, 277, 203, 302. 
receipt of produced laud held under, (see. 20), pp, 812 , 63fa. 

MORTGAGEE— , A , >; -4,. . , 

Whether acknowledgment by-ol mortgagor’s title BUfheient under 

sec, 10, p. 277 (note). , , , , 

remaining in possession after mortgage is satisfied, not a trustee, 
(soo.S),’p. 610. 

suit for surplus collections received by, (art. 105). p. 696. 

Bult by, to recover laird purchased from mortgagor, (art, 114), 
pp. 020. f$9. 

for possession as Mortgagee, (aits. 136 fc 146), pp. 620, 631. 
for foreclosure or sale, (art. 14 7), p. 631. 
by mortgagor to recover land purchased from, (art. 134), p. fil'd, 
suit against, for redemption or recovery of property, (art 143). p. 632. 
suit for possession by mortgagee after foreclosure, pp. 620, 621. 
puisne mortgagee’s suit for possession, p. 622. 

MOVE ABLE PROPERTY-- ..... 

suit for wrongful seizure of, under legal process* (art. 29), p. 500. 
salt relating to recovery oje speeiiio, or compensation in respect 
thereof, (arts. 48 & -10), p. 569, 

Buifj by princimi against agent for, (art* S9)> p, 588* 

stall ding crops are not, p. 569* 

includes money f pp. 632^ 560* 

prescriptive rigil to, p. 43 (note), 325* 335* 

MU'AJJAL AND MU'WAJJAL. See DowEfi, 

MUHAMMAD AN— _ Tni , 

suits by or against, see arts* (10), 103, 101, 125, (1,2 * ) and 141, 
law, pp, 16,17, 380. 

MUNICIPAL OOMJIITTJBES- 

if there is-no Social law of limitation for suits for compensation 
against, art. 2 applies, p. 540, 

MUTUAL DEALINC||ir whut arc, p. 586, 

NATIVE INSTRUMENTS, time mentioned in, how computed, (sec* 25), 
pp, 208, 233, 542. 

NATURAL LAWS, p, 40 (note). 

NATURAL RIGHTS- - 

instances of, pp* 8 (note), 355, 

in re aliem solo distinguished from ea^omentSi p, 355. 
of 6m||iorfc of soil by soil, p. 355* 

to the uninterrupted How of a natural stroanu p. 355, 

no natural nghta of way, p. 358 (note). 

no natural prbftfcs a p. 35,8 (note), 

no special origin of. need be alleged or proved, p. 392. 

do not mpi/no presoripbipu to ripen them, pp. 8 (note), 358* 

infringements of, arc mummees, p. 359, 

may be -suspo tided by adverse ease monte* p. 358. 

NAVIGABLE RISERS, rights m respect of, pp; 352, 363 (note), 305 
(note), 

NEC CLAM, mC VL ABO PRBCABW— 

this cantilena applicable to the m:qukf|Ioo of en^-uiente by long 
enjoyment apart from statute, p, 112. 
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NECESSARY EASEMENT suspended, .rather than extinguished, by 
unity, pp. 371 (note), 398 (note). 

NECESSITY, casements of, pp, 391, 398 (note). 

NEGATIVE EASEMENTS— 
no purely, p, 37(1, 

rights to support not purely, p, 376. 
what are called, p, 375. 

NEGATIVE: PRESCRIPTION distinguished from Positive, pp. a (note), 0, 

NEGOTEARLE INSTRUMENTS— 

summary procedure on, (arts. 5, 159), pp. 549, C37. 
regular suit on, (arte. (19—80), pp, 583—-684. 

NEW ACT OP LIMITATION, effect and operation of, pp. 201, 207, 220, 

NOISE, easement to make a, pp. 134 (note), 433, 

NONFEASANCE, distinguished, from Malfeasance and Misfeasance, 
p. fill. (art. 30), p. 503. 

NON-JOINDER OF PARTIES, p. 539. 

NON-REGULATION PROVINCES, law of limitation in, pp. 69, 230, 
461,506. 

NON-USER OF BASEMENT, effect of, pp. 425, 445, 447. 

NOTICE— 

of obstruction of easement, p, 425, 

of suspension or discontinuance of casement, pp, 389 (note), 371 
(note), 

to shew cause why execution eh a) l nob issue, (art. 179), p. 658, 
of dishonour of bill, (arts, 77 A. 71), p, 583. 

NUISANCE—easement legalises private, pp, 339, 429 (note), 139, 
NULLUM LUMP US PROVISIONS, pp. 23, 61, 52, 631. 

OBLIGATIONS OF RECORD AND SPECIALTIES— 
specially provided for by Act .XIV, p. 454. 

other than judgments and recognisances not so provided for by 
Act .XV, p. 608. 

OBSTRUCTION— 

of a way or watercourse, suit for, (art. 37), p. 664, 
when it amouute to an interruption, in the enjoyment of an ease¬ 
ment. p,426. 

OFF ICE. Sc.g Hurt eo t ta ry Office. 

ONUS PROBANDf, (Sea Table cpr Contents. Tibctbkk V.) 

on the party who denie* the existence of not rival rights, p. 392. 
on the dominant owner to explain long continued .suspension of the 
exorcise of an easement, p, 418. 
as to the issue of limitation, on plaintiff, p. 1U. 
when the onus is slutted, p. 113. 

in suits for possession ax hjmi a dixpoxxaxiott, pp. 114—129, 027, 
plaintiff is not bound to prove possession within 12 years in cases 
under art. 144, p, 129, 

OPERATION OF THE LIMITATION ACT- 
as bo time, p, 229. 
as to place, p. 230, 
as to persons, p. 230. 
as to subjecte ; p. 231. 
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ORDER— 

in a proceeding not ’oeiup a suit, suit to set aside, (art. 33), p. frfcfi. 
the 12 years rule applied to such suite lionet the Regulations. p. 57. 
under Civil Procedure Code, sens, 280,28!.,.2.!S3 or|85* suit for property 
comprised in, Girffe, U), p> 552, 
of Government officer, suit to set aside, (art, 14)* 557, 
under Criminal P rocedm-a Code respecting possession, Bmfc for property 
com prised in;, (art, 47) , pi 568. 

of Civil Court, application for execution of, (arts, 179. ce 180), 
pp. 6,50, 659. 

ORDINARY RIGHTS OP PROPERTY as opposed to accosaorinl rights 
acquired and natural, pp. 551, 856* 

.ORDINARY USE OF WATER of a Sowing stream m opposed to extr 
ordinary use, p .\ 555 (note), 556 (noto). 

ORIGIN OF EASEMENTS, pp. 380, m ; 
six modes of origination, p* 598* 

PA R f MA TERIA, Statutes in, pp. 180, 197. 

PARTITION'— 

tiuit for, of joint property, p. 012, 
of cloin In ant heritage, p. 875. 
easements arising on, p ? 896, 

PARTNER, one, not necessarily an agent of another for the acknowledge 
merit of debts, pp. 308, 31C 587. 

PARTNERSHIP, suit for an account a m3 share of profits of a dissolved, 
(art. 106), j>. 596. 

PA RT-PAYM E.N T— 

facb of, appear in hand-writing of person making, p, 311, 
in case of judgilifefc-debts under arts 180, pp. 310. 311, 82k 

PARTY-WALL, four different seimes of the term, p. 851 (note). 

I ASTITRAGE, right of, an fjaxvmmt in British India, p. 362. 

PATEN'IMI fGHTS— 

infringement of, (art. 40), p. 665. 
are incorporeal chattels, p, 366 (note), 

PATNI TALHQ— 

stilt to mt aside sale of, (art. 12), p« 564, 

sold for arrears o f rent, euit to avoid incumbrances, (art. 121), p. Oflti. 
PAUPER SUITS AND APPEALS, (sec. 4, expU art. 170), pp, 512, 010. 
PAWNEE— 

unit ttgriinsfe, to recover moveable property, (art* 115), p. 680- 
suit against purchaser from, (art 133), p, 610, 

PEACEABLE ENJOYMENT of elements, p. 415* 

PENAL STATUTES as opposed to Remedial Statutes, p, 174. 

PENALTY*, suit, for. upon Statute? &o., pp. 61, 57* (art. 6), p, 549. 

PENDING SUITS OR PROCEEDINGS governed by wliat law, pp. 20*? 

2IT 229, 606,660* 

PERCOLATING WATER, pp, 484 (note), 487* 

PERIODICAL EIGHTS- 

suit to establish (art, 131), p. 615, 
mstaueeft of, i>* 615. 
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PliiOBS OF LIMITATION— 

the principle on which the Imp;tit of the period is determined by 
the Legislature, p. 37, 

; under Apt XV of 1877, p. 227. 

PERMISSIVE ENJOYMENT of an casement confers no right, pp. Ill, 
418. 

PERMISSIVE POSSESSION as opposed to adverse possession, pp. 131, 
144, 131. 

PERSON— 

suit for injury to, (art. 22), p. i"60. 

the public not a person, pp. 3(14 (note), 415. 

PERVERSION OF PROPERTY to unauthorized uses, suit for, (art. 33). 

PEWS, the right to, whether an easement, p. ‘18 J. 

PHYSICAL POSSESSION, what- it means, p. 551. 

PLAINTIFF- , , , 

includes person from or through whom the right to sue is derived, 
(sec. 3). p- 500. 

addition or substitution of new, (deb. 22), p. 537. 

(Implication to suhstitute legal representative of deceased, (arts. 171, 
171 A), p. (>40. 

most state date of cause of action and ground of exemption from 
Imitation if any. p. 1.11. 

must show prim a fanii that suit is not barred, pp, 11L 128. 

PLEA OF LIMITATION— 
the morality of the, p. 8!'. 

whether it must he set up by the defendant, p. 31. 

the old law as to the, p. 1)2, 

under Acts IX of !87L and XV of '.377, p. WL 

exceptions to the rule that the plea may be taken at any at ago, 

pp. 1)6—10$ 

may be taken even when the right- is domed, as an alternative plea, 

p. 101. 

as against a defendant, p. 102, 
promise not to take the, p. 104, 

{See Tam,!', ok Contents, Lectube IV.) 

POLICY OF INSURANCE, (arts. 86, S7), pp, 587, 688. 

POLICY OF THE LAW OF LIMITATION, pp. 28, 174. 

POLLUTION— 

of air or water, pp. 850 (note), 420, 4-11, 442. 
right to impMuteil air, a natural right, p. 8 (note). 

POSITIVE PRESCRIPTION, pp. 5, 13.17. 414. 

distinguished from negative prescription, pp. 5 (note), 0, 

P OSS ES SION -- 

of immoveable property under Specific Relief Act, sec, 3, suit Cor, 
(art. 8), pp.-ohO; 541). 

such' suit not a suit for possession within t,ho meaning of 
Bee. 881 p. 330.' 

of hereditary office, suit for, (art. 124), p. 602, 

of immoveable proper by, suit for, (arts, 134-144), pp. 1-16,1-18, 0IU-—630. 
poo. 17 r ot applicable to such suits lur possession, p. 531. 
trespass distinguished from dispossession, pp. 185, 113 (note), 
constructive, pp. 133 (note), 136 (note), 140. 
knavish or dishonest, pp. 143 (note), 146. 
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P0SS13SSI0 S—Owntinuril), 
mscontimmiioo of, p< 14*2. 
of waste or dilnviaterX 3&u3|, pp* 120, 128* 143* 
onus of proving date of dispossession, pp. 11% 122, 128, 
presumed to be adverse, p. 14:L 

except m some eases, pp, 131 1 150. 151, 168 
of successive r^e^pLiayers eaiinot be tacked together, pp. 170, 630. 
lipw far evidence of title, pp. 132 (note), 168, 172 (noto), 331 
(note), 33d (note). 

(|$W Al>VKttSE PoSSiJ^^rON, PJ5RM1SSTV1S POSSESSION, AN I? 
Table of Contests, Ljsotuue VI.) 

FOSUOBIT BONDS, suit on, p* 580. 

POVERTY AND IN ABILITY TO SUB, no ground of exemption, p. £jk 
PRECARIOUS ENJOYMENT OF EASEMENT doee not confer right, 

p.i4J8. 

FRE-EM PTION— 

wees, 7 and 17 not applicable to suit for, pp. 617, 531* 
iu case of foreclosure of conditional sale, p. 55 k 
under the Mahomed an law, p t 651. 

PRE-MORTGAGE distinct from pre-emption, p, 551, 

PRESCRIPT1 ON— 

(See 'Emm OF GON'rEN'rs/LFCTUUES I, II k XXL) 
according to Codo Napoleon, p, 2 : Angela p. 2 (note), 

Lord (Joke, Pothier* and Pbiiliraore* p. d (note), 

Thibaut’s division of, p, 3 (note). 

six significations of the term, pp* 10* 11* 

prescription proper deiiuite legal proscription) Is acquisitive, 
extinctive or restrictive, pp* 8,11, 12, 

^eateictive or exempt! vo prescription is limitation, p. 3. 
indefinite. immemorial prescription* pp. T 401, 
use of the term by English lawyers, p* 6* 

sometimes vied as syiibhymous with the presumption of a lawful 
origin, pp, U (note)* 414 (note)* 

English law of, pp. 401, 108* 

English prototype of Indian law of, p* 405. 

prescription assumes that the party prescribing bad originally no 
perfect right or title, p, 10. 

law oi, distinguished from the doctrine of presumption, p. 1). 
acquisitive and extinctive, are departments of substantive law, 
pp. 8) 42, 

restrictive, a department of adjective law, pp* 8. 42, 

v i ul i tie s th e m ax i i n nb l ju & i b i i *&n< ed itm , p, 3 (n ot e) * 
positive, distinguished from negative, pp, 6, {>, 
constitutive and translative, pp, 1L\ 17* 

Hut ok public law, p. 40* 
need not be pleaded by the defendants, p* 101. 
may and should pleaded atj&iM4 the defendant, pp. 104, S40, 
ouuh of proving' extinction of right by. p, 132, 
in British India, pp. 13, 65, (W, 70, 325, 32.6, 408 r 400, 445. 
proper ipt io and of the Rom an a respectively con.espojLidcd 

to limitation and presmiptioLi of the moderns, p. 18 (note), 
acquis ion of easement by prescription* pp. 400 ct 

PRESC illPTIYE RIGIFfS— 

easements acquired by prescription are (in Act V of 1882) called, p, 
the Urn loci rH sUm governs, p, 13 (note). 
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PR GUMPTION'-- 

of payment or disbargc f pp, 10 (note), 35. 
of title from posseafsion (J$tw Fct&s&BgioNj 
of ix>sfiissfiiq^ from title,, pp. 120, 121 (uoto), 
of Jarful origin, pp, i\ 401 f 

whether a preAiimpM6n of fact or of him } p* 402 (note), 
of permission in caress of tenants' encroachment^ p. 149. Sm AtiDKKDA. 
of joint family property, p, 612. 

doctrine of, often auppiied the want of an express law of limitation, 
p. 10 (note). 

PRICE— 

of Work done, salt for, (arts. i f 56), pp. 549, 571. 
of goods sold and delivered, suits for, (arts. 52, 52, 64), p. 571, 
of trues or growing crops sold, suit for, (un, 55), p. 571, 
of lodging, ao.it. for, (art, 9,) p. 550. 

of food ami drink sold by hotel-keeper, suit for, (art, 8), p* 350. 
PRIMARY— 

an$ saiiotimiing rights, p. 7 (note), 
and secondary elements, pp, 879, 448, 447. 

■PRINCIPAL AND ACCESSORY RIGHTS, pp. 343, 442. 

PRIVACY, right to, op, 837, 381? 882, 3S5, 386, 387. 

PRIVY COUNCIL-- 

orders of tie, how executed, (art ISO), p. GOO. 
aOomtj (art. 179,) p, 053, 

PROBATE, application for, not governed by Act XV of 1877, (art. 178); 
pi! 045. 

PROCEDURE, (See Codm o.f Cim. PaoasDUKE.) 

PROCEEDINGS IN EXECUTION, under Act XI f of 1859, (ark 179), 
pp. 05 i, 654, 

PROCESS for enforcing judgment, what K p. 63S, 

PROFITS A VR END RE — 

what it nmatm, p, 381 (note). 

if appurtenant or real, am easements in British India, p. 348. 
question as to profits in grow being ea? eluents within the meaning of 
Act X V of 1877, pp, 849, 391 (note). 

PROJECTIONS IN AIR oyer neighbour Viands, p. 882, 

PROMISE— 

not to plead limitation, pp. 104, 293, 

to do anything at or on & specified or contingency, Bait on, 
(art. 65), p. 678, 

PROMISSORY NOTES, suits on, farta. 69, 72 t 7L76, 80), pp, 580—68-i, 

PROPERTY, extinguishment of right to, (see. 28), pp, 827—343, 547. 

(Sve r.MarovEABU3 Vm^mrx- and Mcwsaih-e P ho marry.) 

PROSPECT) right to unicterrnpbod, pp, 386 (note), 434. 

PROTEST^ 

nnifc againRt Government to recover money paid under, (art. 16), 
p. 558. 

of foreign bill, (art- 77) t p. 583. 

PROTOTYPE, the English, of the Indian hxv of prefeription, p, 405. 
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PUBLIC— 

vights to public ways rob casements, p. Up;4. 

•nuisance nob legalised by proscription, p. 429 (note); 

being indeimito cannot claim m a legal person pp. Sh4 (note), 41.5. 

otaiins, what were, un'Sw Bong* Reg. II ol IB05, p. foot. 

PUBL 1 CATION OF LIBEL, a second or third, may give 1:1 right to sue. 
p, 560- 

PURCHASER FOE VALUE— 

from a trustee,, p. ! 58 , (sec. 10), (art. 134), pp. 521, 619. 
a mortgagee, p 161, (art. 134). p. 619. ^ 
a, depositary or pawnee, (art. 188), p. 61 li¬ 
ft mortgagor, p. 160, (arts. 135. 144 > pp. 620. 628. 
a Hindu widow, p. 165. (arts. 125, 14 I ), pp. 610, 626, 
a tenant, p. 15.4, (art 144), p. 628. 

in good faith, Horn a party who has been guilty of 11 fraudulent 
concealment,” p. 164, (sec. 48), pp, 632, 620. 

PURCHASER IN EXECUTION— 

whether ho represents tlia debtor in every respect, pp, 509, 619, 622. 
suit by, p. 622, 

QUASI— 

contract, p. 228 (note), 
delict, p. 223 (note), 
easement, p. S9S. 
possession, pp. 134 (note), 423. 
trust, p- 520. 




QUE ESTATE, easements proper must be claimed in a, p.j 368. 

RAGE, custom to hold, on another’s laud, p. 36!, 

RE-ADMISSION OF APPEAL, (art. 168), p. 640. 

RECEIVER’S ACKNOWLEDGMENT, p. SOI. 

RECIPROCAL DEMANDS, p. 686. 

RECOGNIZANCE, suit on, (art. 122). p, 608. 

RECURRING RIGHT, suit to establish, (art. 131), p. 615. 

, REDEMPTION— 

suit for, (art, 148), p. 682. 
no limitation to. before, 1862. p. 66. 
acknowledgment of right of, p. 277. 

REFUND— ■ A-,;.;- 

suit to compel a, by a person to whom an executor or admiri.s- 
td'ulor has paid a legacy, (m b, IS), p. 586. 
of excess amount rcaliwjd in execution, pp. 660 Sec ADOmOA, 

REFUSAL— 

to pa,y, acknowledgment of liability accompanied by, is novortho¬ 
less aufflcicot, (sec. 19). pp. 292, 586. 
defendant’s, sets timu runu'mg in some cases, p. 234. 

REGISTERED- 

document, defined, (sec. 3), p. 510. 

plaint or appeal though, may be dismissed for limitation, (see. 4, 
cxpl.), p. 612. 
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EEC 1ST Ell ED - (eo nthi iml ), . ■ ■ 

unit for compel)nation for breach of contract registered, (art. 116), 

p. flOih 

unregistered, (art. 
116), P- 6t>?. 

company, suit for call by, (art, 112), p, 600. 

REGULATION— 

VI of 1831, Madras, (sec. 1), p 50.0. 

VII of ] 822. XX of lS2f> ami XX of 1833, Bengal. (art.w. 4.». 16), p. 507. 
law of limitation, £$» Table op Cost bats, Lki.turis III.) 

RELEASE OF EASEMENTS, p. 4X3. 

REMAIN DERM AN. piift by. (art. HO), p. 025. 

REMANDS for trial on the merits, effect of, oa issue of limitation, 
pp. m (note), 98. 

REMITTEE, doctrine of, pp. 3 (note), 66 (note). 

RENT— 

as ah estate of inheritance, p, 328. 
arrears of, suit for. (art. 110), p. 508, 
right to, a recurring right, pp. 320, 015. 
rent-free land, p. 013. 

repair, dominant owner has right to, p, -138. 
servient owner not bound to, p, 869 (note). 

REPEAL OF ACTS, effect of, pp. 200, 207,2137 (note), 

REPLEVIN, action of, p, 561. 

REPRESENTATIVES. Sec secs. 7, 10, and 22; arts. 20, 21. 33, 
and 171. 

REPUDIATION, effect of, by tenant, trustee, mortgagor, &©., pp. 152, 
158, 161, 166. 

RESCISSION OF CONTRACT, suit for. (art. 1 U), p, 601. 
RESERVATION bl? EASEMENTS on sale of part of a heritage, p. 396. 
RESIDUE, suit for ad are of, bequeathed by a testator, (art, 123), p, 609. 

RESISTANCE— 

to delivery of possession in execution, tart. 167), p. 609. 
in capacity to r'Mijit usp of casement, pp. 405 (note), 406 (not*), 

RES JUDICATA, principle of, applies to execution-proceedings, p. 65.1, 

RESUMPTION OF EENT-FREE LAND, suit for, (art. 150), p. 613. 

RET ROSPEOT1V E OPERATION of Statu tea, p. 204. 

REVENUE. (Nte arts. 12, 1,5,16, 99.) 

REVE RSTONT5R— 

of servient, tenement, exclusion of time in favor of, p. 499. 
suitu by, (art. 140), p* 624, 

REVIEW OF JUDGMENT, we secs. J3 and 12 ; arts. 162 and 173. 
REVIVAL OF RIGHT to sue barred by limitation, not allowed, p. 507. 
REVIVOR OF JUDGMENT, pp. 62, 660. 



Index. *m 

'< fi^* ' r ■ ^/ -, r iV?.- ! /'’v*• 1 ; ‘f,- j’v^ ^ * .' ; : ’a : k - ’ ! *iv ., '•' V., ■ "_; , )'• 

RIGHT— 

enjoyment *w <}l • pp. 417 (note), -118, 421, 

■in mm, p 7 (note). 
in permA-tim, p. 7 (note). 

RIGHT OF ACTIOX, when not distinct from right to the thing, p. 16 
(note). 

RIPARIAN RIGHTS, p. 355 (note). 

RI VERS, soil of, in whom, p. 353. 

ROMAN LAW, pp. IS, 2A 30, S4G (note), 873. 378. 1(81, 38:“. 

ROYAL CHARTER, Court established by. p.p. 631,059. 

RULES, six general, of applying limitation, pp. 233, 422. 

SALES, suits and applications to set aside certain sales, (arcs, 32, 
106, tmd 172), pp. 554, 639, 042. 

SEALING, whether Deigning, p. 2$l. 

SEAMAN, suit for wages by, (Act. 101 ), p. 595. 

SECONDARY EASEMENTS, pp. 379, 442. 

SECONDARY LI CUTS, p, 7 (note). 

SECRETARY OF STATE FOR INDIA IN COUNCIL— 
suit by, or on behalf of. (art. 119), p, 633, 

See Go vehement. 

SECTION— 

9 of the Sneoiflc Relief Act, pp, 330, 519, 

320 or 321 of Act X of 1865, p. 566. 

230 of Civ. Fro. Code, pp. 040, 660. 

280, 281, 282, 336 of Civ. Pro. Code, p. 552, 

SEDUCTION, BUifc for loss of service caused by, (art. 26), p. p. 561. 

SEPARATION of joint Hindu family, onus of proving’, pp. Ill, 612. 

SERVANT, occupation by, p. 136. See WAIKEA 

SERVIENT- 

owner, who is, p. 146 (note). 

heritage friust he d inti not from dominant, pp. 317. 362, 
no easement for lien edit, of servicen heritage, p. 363, 

SERVITUDES OF THE CIVIL LAW— 

what are and what are nob servitudes, p, 846. 
vid act av tter, P- 381. 
w{Vtc , p. 381. 

nnrrn picini smtmeat and paries onn'iferendo, p. 382. 
tigni immitiendi, p. 382. 

StilliridM vel jlumim-s rccijiiendi. p, 382, 
aliiuit non uilendi, p. 382, 

jus luniiwum and no luniinibux o/Tieirdur, p. 382. 
jm prqjw'ienili and jua proteanndi, p, 382. 
n>! prosjH-ctni affi'dalur, p. 382. 

easement to restrain interference with privacy, p. 382. 

SETTING ASIDE— 

ol certain eat os, (arts, 12 A 44), pp, 554, 566. 

orders, (arte, 13 A 14), pp. 556,567. 
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SETTING ASIDE - (<■ t> niia »< e <l ). 

of instruments, (art. 91), p. 689. 
of decree obtained by 1’faud, (art. Do), p. 502, 
of, or avoiding under-tenures 'in oertaSo cases, (art. I21) f p. 608. 
of, or declaring void alienations of Hindu or tfah'omddtu) female, 
(art. 125). p. 610. 

of father a alienation (Mitakshara), art. 120, p. 611, 

SET OFF— 

limitation applicable to, p. 102. See AddisklA. 
acknowledgment coupled with claims to, (sec. 10), p, 535. 

SETTLEMENT - 

awards under certain Bengal Regulations, (arts, (in, 46), P- 567. 
of property, after time has cotnraeqced to run, pp, 163,166, (art. 140); 

p. 626, 

5VERAL FISHERY, p. 353. 

SEVERANCE of heritages, rights implied by or reserved on, p, 335, 
SHARE— 

of profits trf dissolve d, partner hip, (art. 106), p. 596. 
of residue bequeathed by testator, (art. 123), p. 609, 
of property of intestate, (art* 123), p, 609. 
of joint family property, (art. 127), p, 61. 

SIGNATURE- ■ 

of acknowledgment by defendent, p, 280, 

by defendant's agents, p, 303. 

SLANDER, suit for compensation for, (art, 25),; p. 361, See AijbeNDA, 

SMALL CAUSB COUHT- 

suifc upon judgment of, p. 603. 
application for hew trial in, p. 643. 

RMARTIIA KAL ia opposed .to time immemorial, p. 24, 

.SMOKE, casein, cm, relating to exit of, p. 385. 

SPECIAL LAWS OF LIMITATION— 

saving of ptfriuds prescribed by, pp. 211. 516, 

Bengal Tenancy Act, 1885, expressly saves suits under that Act from 
the operation of secs. 7. 8, 9, of Act XV of 1877, p. 699. 

Dvkkh ■•! Agricultui'u-ts' Act, 1879 ,expressly extends the general pre¬ 
via ions of Act XV of 1677 to suits under that Act, pp. 216 
(note), 230, 

the Central Provinces Land-Revenue Act, 1881, does the same, 
p. 230. 

SPECIFIC MOVEABLES, suits for recovery of, (arts. 48, 49), p, 569, 

SPECIF KJ PERFORMANCE OF CONTE ARTS— 
suit to enforce, (art. 113), p. 000. 
doctrine of laches applicable to such cult, pp. 81, COO, 

SPECIFIC RELIEF ACT, 1877— 

gait under sod. 9, (art. 3), pp 330, 649. 

the discretion allowed to the Court by, in certain suits, p. 81. 

SPEC!A LTY DEBTS. See Obligations. 

SPOUT, casement to discharge water by, p, 383, 

SPURIOUS EASEMENTS, p, 370 (note). 
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STATUTE, construction or. Construction.) 

.STATUTORY CAUSE OR ACTION, (seen. 7,17,1ft), pp. 239 (note), Cl7, 

mi, 332. 

STATUTORY PRESCRIPTION— 
in England, p, 403. 
in British India, pp* 101), 414. 

easements cannot be acquired by, until thoro has been a suit, 
pp, 428* 440, 

STEPS IN AID OF EXECUTION what are, ami what are not, pp. 057, 658* 
m'ILLICU)I(f3I, pp- 382, 335. 

REAMS— 

natural rights in respect of, pp* 350 (note), 303 (note), 
artificial eaflomctitji in respect of, pp. 373* 383 {note) \ 303 (note). 

(fe EiPABiAir Rights*) 

SUBORDINATE EASEMENTS, p> 373. 

SUBSTITUTION of plaintiff or defendant, (sec. 22), p, 537. 

SUIT— 

under Indian Divorce Act, (sec* 1), p 606. 
under Madras Beg:. VI of 1831, (sec,. I), p. 506* 
when instituted, (sec. 4, expL), p* 612. 
pauper, when instituted, (sec. 4. expl.),. p. 612 
does not include appeals or applications, p. 5JO* 

application or ordei In an cxcoutioii-prooccdmg is nevertheless an 
application or order m a suit, pp, 209. 667, 
effect of prosecuting in good faith a similar suit in a wrong Court, 
(see. H)* p. 525. 

effect of staying suit by injunction* (see* 15), p, 630- 
effeot of death before accrual <4 ^ght to institute, (sec. 1 i), j>- ”91* 
for which no period is specially provided for* (art. 120), p* 605, 

SUMMARY DECISIONS OF CIVIL CJ0UB IS— 
suits to set aside, (art, 13), p. 556, 
applications m execute, p* 650* 

SUMMARY PROCEDURE on negotiable instruments, (arts* 5* 159), 
pp. 519, 637* 

SUPPORT— 

natural rights to. pp. 355, 357, 
easement of, p* 357* 

SURETY— 

suit by, against principal debtor* (art* 81), jx ‘SI. 

cosurety, (art* 82), p 584, 

SURVEY AWARDS, suits in respect of, pp, 566* 567, 

SUSPENSION— 

of casements, pp, 3.83, 398* 401 (note)* pl$* 

of natural lights, pp* 858* 

of operation of ] imitation, pp. 237, 238, 230, 246* 

TABLE— 

.ibowing the divisions and departments of 
prescription proper, pp* 3* 11, 12* 
prescription in its widest sense, p. 11 * 
shewing the several meanings of ^/eafcemetjqJSi” p, 319* 
of the Exceptions to the ordinary rale of limitation, p* 2427 
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TAVERN BILL, suit for, (art. 8), p. 550, 

TENANCY-AT-WILL under English and Indian law, p. G24, 

TENANT— 

mi!; by .landlord against, (art. 159), pp. 154, 623. 
snitj by, for recovery of possession, p. 628, 

TENTEil'DEN'a (LORD) ACTS, pp. 61, 405. 

TIME— 

effect of, in creating rights by prescription, pp. 6 (note), 29, 81, 
continuous running' of time, p. 285, 
interruption m the running of, pp. 288, 245j 21(1. 
suspension of, pp, 237, 238, 239, 245, 
how computed, pp. -18, 203, 238, 542. 

TITLE. 

saving- of, already acquired, (aoo, 2), p. 507., 

indirectly acquired under the 1,imitation Act, pp. 3 (note), 5 (note), 
14, 42 (note), 336, 340. 

purchaser must accept such title, pp. 341, 312. 
acceptance of, by the vendee gives the vendor a right to sue to 
enforce his lien for Unpaid purchase-money, (art, ill), p. 559. 

TOD A .(SARAS HANK, p, til 9. 

TOUT, DELICT, OR WRONG — 

cause of action in suits arising out of, p. 221. 

jlotein-tj from a contract, may ho sued for cither as a tort or o» a 
breach of contract, p. 223 (note)* 

■whether the remedy in cases of, is revived by acknowledgment, 
p. 288 (note), 299, 
what is a, p, 223 (note). 

TRANSFER 03 EASEMENTS, pp. 351, 362. 

TREES- 

encroachment by. p. 368. 

suit for price of. (art. Go), p. 571, 

out clown by lessee, suit by lessor for value of, (art. 108), p. 51)3. 
TRESPASS— 

distinct from dispossession, p, 135. 

suit for compensation for, (art 39), p. 565. 

TRESPASSERS: successive and independent, pp. 170, 337. 

TROVER, p. 569. 

TRUST : express, implied or constructive, (hoc, 10 ), p, 520- 
TRUSTEES— 

who are not, (secs, 3 & 10), pp. 510, 520. 

what suits against express, are governed by sec. 10, pp. B2t, 522. 
suit to make good loss canned, by breach of trust of deceased, 
(art, 98), p, 691. 

suit for contribution against estate of deceased, (art. 100), p. 595, 
suit against purchasers from. (arts. 133, 434), p. 6i9. 

UNCULTIVATED LAND. possession of, pp. 117, 120, 128, 140. 
UNDERGROUND WATER— 

difference between percolating water, and defined streams, p, 438 
(note), 
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UNDER-TENURES, setting aside or avoiding, (art. 121), p, (S08. 

UNITY — 

of own or?* ip of dominant and servient. heritages, pp. 404 (note), 
417, 444, 

of -posecssio a of dominant and so r vie up heri Pages?, pp. 40 f (note), 

417, 444. 

URBAN SERVITUDES, p, 378. 

USE AND OCCUPATION, suit for, pp. OOP, 603, 

USE OP WATER of flowing streams, p, 355 (note), 

USER OP INCORPOREAL RIGHTS, p| 422. 

See lii-'jorMRNT. 

IS8UCAPI0 of the Romans, p. 18. 

VAKIL, suit by, for costs, (art. 8-4), p. 5S5, 

VALUABLE CONSIDERATION, secs. 10, IS ; arts, 133 and 134 : pp, 621, 
532, (>10, 

VATANS, alienation and adverse possession of, p. 62 G. Se# Addenda, 
VEHICLES, suit for lure of, (art, 50), p. 570, 

VENDOR, suit by, to enforce his lieu for unpaid purchase-money, 
(art:., Ill), p. 509. 

VICINAGE, rights of, pp. 848 (note), 335, 353, 

WAGES, (arts. 4, 7, 104, and 102), pp. 549, 650, 505. 

WAI VTiR, what it i9 and its oit'eet, (art. 75), p, 582, 

WARD, suit by, to set aside sale by guardian, (aft. 44), p. 5,66. 

W AS IL AT. See Messe P £10 fits, 

WASTE, suit to restrain, (art. 104), p. 596, 

WASTE LAND— 

suit to contest award relating to, (art. 1), p. 548, 
possession of, pp. 117, 120, 128, 140. 

WATER-COURSE— # , '' 1 ■ ' ,, 

wliat it includes, p, 548. 
natural water-eoimn, p. 355 (note), 
artificial water-course, pp. 373, 383, 

suit for compensation for obstructing or diverting, (arts. 37, 38), 
p. 664. 

no prescription to foul public wator-coLii.se, p. 42!) (note), 

(See St ee a M3, Pollution ok Watee, Use of IV’atimi.) 

WAYS— ( 

acquisition of title to, (sec. 26), p. 543. 

suit for compensation for obstructing, (art. 37), p, 564, 

public rights of. not easements, p. 364. 

of necessity, pp. 387 (note), 3U4, 368. 

no natural rights of way, p. 358 (note). 

general or limited, p, 645. 

different kinds of, p. 645. 

measure of right acquired by prescription, pp. 439, 545. 
who entitled to use a way, p. 440. 
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WAYS--( continued'). 

clearea.si?ig the width of private, p. 441. ► 

if rendered impassable by servient owner, right to deviate* p. 448. 
Jine of passage cannot be varied by the dominant owner, p. i ll, 
fight to repair, p. 41.;, 

direction of ways of necessity, p. 887 (note). 

must have ascertained terminii* p, 645. 

must he annexed to a heritage, p, 389, 

when incident to principal or primary easements, p. -U2. 

(Sae PiAgKilKXTrt, INSCRIPTION, EA-fOl'MENT.) 

WIDOW; Hindu, (arte, 123, 141), pp. 610, 626. : 

possession of the widow’s estate when adverse to reversioners, &c., 
p. 166, 

WIFE, suit for recovery of, (art. 84), p, 568, 

WIND, right to flow of* pp. 434 (note), ni l, 

WINDOW— 

effect of enlarging or increasing, p. 443, 
effect of blocking up, p. 445* 

opening a new, not a legal injury to our neighbour, p. 420 (note), 
WRITING— 

acknowledgment must be in, p, 230. 

part,-payment roust appear in the hand-writing of the paver, 
(sec; 20), pp, 312; 321. 536, 

nos necessary l'or the creation of ettBoments, p. 387 (note), 

WHON&. continuing, (sec. 23), pp. 141, 222, 540.: 

(See Co mpunration .) 

WRONG!-DOER hr possession without title, not a trustee, (sec, 3), p. 310 
WRONGFUL— 

detention of moveable, (arts. 48, 49), p. 569. 

seizure of moveables under legal process, (art, 29), p. 603. 

YEAR AND MONTH how computed, pp. 203, 233. 542, 

ZEMINDARS RIGHT to resume Iakheraj land, p. 614, 
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